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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

JAMES L. DRIESSEN, MARGUERITE A. MEMORANDUM DECISION
DRIESSEN, AND ORDER

Plaintiffs,
Case No. 2:09-cv-0140-CW
V.
Judge Clark Waddoups
SONY MUSIC ENTERTAINMENT, et al.,

Defendants.

Before the court is Defendants’ joint tiam to dismiss pursuant to Fed. R. Civ. P.
12(b)(6) under the #ory that the complaint fails to allege sufficient facts to support a finding
that no single party performed every step orthtion of the claim as needed for a direct
infringement of a method claim. (Dkt. No. 124Indeed, the Federal Circuit Court of Appeals
has instructed that “[d]irect inngement requires a party to pemn or use each and every step
or element of a claimed method or produd@MC Resources, Inc. v. Paymentech, 1498
F.3d 1373, 1378-79 (Fed. Cir. 2007). Neverthefgaghen a defendant pacipates in or

encourages infringement but does not directiginge a patent, the noahrecourse under the

! In their opposition, Riintiffs argue thatCentillionwent on to hold that when the patented invention itself
is a system of direction or contrdk]the “control” contemplated ilNTPis the_ability to place the systeas a whole
into service.” (PIs.” Opp’n Mot. Dismiss, 7)(citif@entillion Data Sys., LLC v. Qwest Commn’n 681 F.3d
1279, 1286 (Fed. Cir. 2011)). Plaintiffs then conclude that “[tjhere was no need to pieadeodirection or
control by a single actor.” (Pls.” Opp’n Mot. Dismiss, 7.) Plaintiffs’ argument does not follow. Whether a
customer is or is not able to control any given particular system is a separate question ftemtivbetllegations
are sufficiently pled. Indeed, if the customers in daise are alleged to have sufficiently controlled or used a
system, then “Defendants” do not unlesar¢his sufficient allegations that support a finding of vicarious liability. If
the customers do not control the systémen Plaintiffs still must allege suéhcts to show that a Defendant had
such control. Plaintiffs have done neither. As such, they have failed to meet the pleadiagl stader Fed. R.

Civ. P. 12(b)(6).
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law is for the court to apply the standards for liability under indirect infringement. Indirect
infringement requires, as a preake, a finding that some party amongst the accused actors has
committed the entire act of direct infringementd’ at 1379. As such, there can be no finding of
indirect infringement withoua finding that there wdg'st a direct infringer.

It must also be noted thdéspite the rather strict languagegjuiring one party to perform
or use “each and every stepebement,” the courts have notrapletely prohibited claims under
a direct infringement theory where there is ntbian one actor. Indeeddirect infringement
claim may be successful if the plaintiff can shitecarious liability [which arises] when one
party controls or directs thetamns of another to perform one or more steps of the method.”
Centillion Data Sys., LLC v. Qwest Commn’'n |n881 F.3d 1279, 1287 (Fed. Cir. 2011). In
such a case, however, “an agency relationshagihar contractual obligatn to perform the steps
must exist.” Id.

Applying this law to the fastas pled, Plaintiffs haveiked to allege which Defendant
took which action, under each element of each clakmd in such instances as they may apply,
Plaintiffs have also failed to articulate tledsicts which may establish the required agency
relationship under a direct infringeent, vicarious liability theory. Simply stated, alleging that
“Defendants” did something is insufficient.

In studying Plaintiffs’ Second Amended Comptaihbecame apparent that Plaintiffs are
attempting to plead in such a manner as taithelevery possible defendantany possible legal
theory that may support a cause of action. Suehding is confusingnd suffers from the
weakness that it does not require Plaintiffs to @gerthe discipline of testing whether they in
fact have facts sufficient togrdd a cause of action. Such imprecise pleading has come to be

critically viewed by the courts because it fadggive clear and famotice to defendants and



increases the expense of litigation. To impibseexpense of litigation, including expensive
discovery on a defendant, a pldinhas the duty to carefullyssess what facts support its claim,

to clearly and succinctly statiedse facts as they may apply to each defendant who is named, and
to assure itself that the factgleed support each cause of actiwat is pled. This action has

been pending since February 17, 2009, almost geass. It is time for Plaintiffs to thoroughly
review their claims, weigh the facts now knowrthiem, and decide which defendants they can
reasonably press those claims against and dismiss all others.

For the foregoing reasons, Defendants’ motion is GRANTED. Plaintiffs’ Second
Amended Complaint is DISMISSED. The court geaRlaintiffs leave to file a Third Amended
Complaint if Plaintiffs so desire. The Thitkdnended Complaint must be filed on or before
February 17, 2012. The court emphasizes that tilibevPlaintiffs’ last attempt to modify their
complaint. The court also gives the following instructions:

(1) Plaintiffs have been unclear in refergngcthe parties (e.g. “Sony” or “Defendants”)
throughout the Second Amended Cdant. Plaintiffs must pvide particular definition
regarding which specifientity is alleged to have done what action.

(2) If an entity not named as a party in thenpaint is alleged to have taken a violative
action, Plaintiffs must also allege such &ittat demonstrate vicarious liability of a
particularly named DefendanfAny additional vague or antdpious allegations relating to
the identity of the parties will be disregadde assessing whether a cause of action has
been stated.

(3) In that the law requires a showing that artg” committed the infringements, it is not
sufficient to simply state that it was the nwpass that did so. Such future references

will also be disregarded in assegsthe adequacy of the complaint.



(4) Plaintiffs are instructed to make each ed@tnof each claim, as addressed in their
complaint, completely inclusive. In otheords, if the pleading of an element requires
the identification of a party, an allegation of the infringing action, or facts sufficient to
establish a relationship between two entita@dkssuch allegations must be addressed
within that element of the claim with reé@ces to such exhibits as appropriate.

CONCLUSION

As previously stated, Defendahmotion to dismiss is GRANTED.If Plaintiffs elect to
amend, both Defendants and Plaintiffs will thexrve an opportunity to respond in the normal
course. Defendants’ two motions for summaggment are DENIED ithout prejudice, as
being prematurd. Plaintiffs’ motion for case specifirder for claim construction expert
opinions, and limits on summary motions is Wkee DENIED without prejudice, as being

prematuré’.

DATED this 17" day of January, 2012.

BY THE COURT:

CIarkWaddoups
UnitedStateDistrict CourtJudge

2 (Dkt. No. 124.)
3 (Dkt. No. 127, 130.)
* (Dkt. No. 140.)



