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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORJTAH, CENTRAL DIVISION

IFREEDOM DIRECT CORPORATION, MEMORANDUM DECISION AND
f/lk/a New Freedom Mortgage Corporation | ORDER GRANTING IN PART
PLAINTIFF'S MOTION TO COMPEL
Plaintiff, DISCOVERY FROM

FIRST TENNESSEE BANK

V.
Case N02:09¢v-205-TS

FIRST TENNESSEE BANK NATIONAL o
ASSOCIATION, successén-interest to First | District JudgeTed Stewart
Horizon Home Loan Corporation, and

METLIFE BANK, NATIONAL _ .
ASSOCIATION, Magistrate Judge David Nuffer

Defendans.

iIFreedom Direct Corporatios’(Freedom) Motion to Compel Discovery from First
Tennessee BanKFirst Tennessed$ referred to the magistrate judgefter cardully
considering the filings, Freedom’s Motion is GRANTED IN PART as provitsein.
BACKGROUND
In Augustof 2006, First Tennessee’s predecessaonterest First Horizon Home Loan
Corporation (FirsHorizon) entered into an Asset Purchase AgreemvéhtFreedont. In
exchange for part of Freedom’s mortgage business operations and assets, iZoatddpeed,

among payment of other consideration, to make annual “earnout payments” for threenbse

! Plaintiff's Motion to Compel Against Defendant First Tennessee Banki¢hto Compel), docket n@8, filed
April 20. 2010.

2 Order Referring Case under 28 U.S.C. § 636 (b)(1)(A), docket no. 36, filedla, 2010.
¥ Amended Complaint at 3, docket rid), filed March 10, 2009.
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years® These payments were to be based on the future performance of the transferred
operations.

Following the economic downturn of 2007 and the accompanying mortgage crisis, First
Tennessee agreed to sell a substantial portion of its assets to MethkfeN&@ional Association
(MetLife),® including the servicing rights for mortgage loans worth $20 bilfioFhe operations
First Horizon obtained from Freedom were among those First Tennessee sottlife, Meut

comprised only approximately 3% of the First Tennesddetkife transactiorr.

MetLife Asset

Asset Purchase Agreement Purchase Agreement
August 2006 T T T T August 2008
(becomes)/,‘/
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Business Business

*1d; the Asset Purchase Agreement between First Horizon and Freedom (Asbeise Agreement) at 3-10
attached as Ex. A to Amended Complaint.

® Asset Purchase Agreement af0.
® Amended Complaint at 6.

" Defendant’s Memorandum in Opposition to Plaintiff's Motion to Compel AgjaDefendant First Tennessee Bank
(Opposing Memorandum) at 3, docket no. 44, filed May 7, 2010.

81d.

® Plaintiff's Reply Memorandum in Support of its Motion to Compel Agaidesfendant First Tennessee Bank
(Reply) at 4 n.1, docket no. 45, filed May 25, 2010.



A dispute between First Tennessee and Freedom then arose over whethgmidle or
2006 contract between Freedom and First Horlrmmhbeen breachehliringthe First Tennessee
— MetLife transaction’® Freedom filed suit on March 6, 2069.

In the Amended Complaint, Freedom alletiest First Tennessee breached the Asset
Purctase Agreement by assigning its obligations to MetLife without Freedoon'sent;?
particularly because MetLife allegedly “does not have all the necessary angragipriicenses
and authority to operate” the operations that once belonged to Fréédeneedom is also suing
because First Tennessee failed to provide Freedtimnformation concerning the calculation
of the earnout payment$. Furthermore, Freedom believes First Tennessee breached the Asset
Purchase Agreement by deliberately decreasing earnings from the aguapedies by
increasing rates and adopting conservativsennriting guidelines in preparatidar the
MetLife transactior® In addition to these breach of contract claims against First Tennessee,
Freedom alleges First Tennessee violated its general duty of goochfhftiradealing'®
MetLife is also a party to the suit besauFreedom is suing it for tastis interference with
contractual relation$’ Both defendantslenied the allegations, and First Tennessee
affirmatively responded that the conservative underwriting guidelines and increased rates wer

necesitated by changing market conditioffs.

10 5ee Amended Complaint.

1 Complaint, docket ne, filed March 6,2009.
2 Amended Complaint at 9.

Bld.

Yld.

Yld.

'°1d. at 10.

Y1d. at 12.

18 Answer of Defendant First Tennessee Bank National Association to iiAthended Complaint at 5, docket
no. 17, filed April 20, 2009.



Freedom served Interrogatories on First Tennessee July 28, 2009, with arespialse
deadline of August 31, 2008. After granting First Tennessee an extension, Freedom received a
response on September 14, 2609n November, First Tennessee gave Freedom over 10,000
pages ofequested documentSand Freedom followed up with several emails asking for more
documents, commenting on the delay, and expressing that it befizge@iennesseeigsponse
to its Interogatories had beevasive and inadequate.Following First Tennesseeeply to
Freedom’ssoncerné® and a production of a privilege [y First Tennessee in February,
Freedom filed a Motion to Compel on April 20, 20%0.

DISCUSSION

The appropriate spe of discoveryas generated considerable contention between
Freedom and First Tennessédéis is in large measure because the iFreeBost Horizon sale
was so much smaller than the subseqbest TennessebletLife sale.

In its Interrogatories and Requests, Freedom has requested substantiatiofoaiout
the MetLife Purchase Agreement. First Tennessee responded that the Mettli@sBur
Agreement was a massive contract governing a substantial portion of its asdelst the
Acquired ServicaBusiness (those business operations First Horizon obtained from Freedom in

the Asset Purchase Agreeméhtyas only a small part of this larger transacti&irst

19 Memorandum in Support of Plaintiff's Motion to Compel Against Defendrst Tennessee Bank at 4
(Supporting Memorandum), docket no. 39, filed April 20, 2010.

2d. at 4-5.

'Id. at 5.

?2|d. at 5-6.

% Opposing Memorandum at 5.
24 Supporting Memorandunt &.
% Motion to Compel.

% According to the Asset Purchase Agreement between Freedom and FirsnHibrézAcquired Service Business
assets conveyed in the sale were “assets owned by Seller and used by Seiledtiaowith its business of



Tennessees reluctant to produce the mountain of documents concerniridtigfe Asset
PurchaseAgreement because the transaction “involved numerous issues and agreements, the vast
majority of which had no relation or relevance to Freedom or [its] allegatforisréedom

maintains, however, thaFirst Tennessee’s transaction with MetLife igleg heart of this case,

and the documents [analyzing the undertaking] are clearly relevant and diddever The

challenge for the court is @low Freedom to fully build its case, without unnecessarily

burdening First Tennessée.

Interrogatories

Interrogatory No. 4 states:

Please identify each individual and entity that, between August 2, 2006 and
August 31, 2008, offered or provided any businestyais, recommendaticor

opinion regarding the disposition or potential disposition (via asdet stock

sale, or otherwise) of any group or portion of First Tennessee’s retail orsatele
mortgage lending operations of which the Acquired Service Business was a patrt,
and for each such person or entity please provide a summary of his, her or its role,
and identify all documents that contain or refer to any such analysis,
recommendation or opiniof.

In RequesiNo. 30, Freedom also requested all documeatéting to any of the answers given to

the interrogatorie&!

providingits ‘retail’ residential mortgage lending services from the branfitesfidentified [in the contract] and its
wholesale platform for mortgage services provided under the trade'Rathélot Funding.” Asset Purchase
Agreement at 1 attached as Ex. A tménded Complaint.

2" Opposing Memorandum at 9.
2 Supporting Memorandum at 423.
Y Fed. R. Civ. P. 26(c)(1).

%0 First Interrogatories, Document Requests and Requests for Admiesfirst Tennessee Bank (Discovery
Requests) at 6, attached as Ex. A to the¢idmoto Compel.

311d. at 14.



First Tennessee objectedtt® hterrogatoy, stating thatt was“overly broad” and
“unduly burdensome® It did, however, givéhe names of its consulting firni$ First
Tennessee responded to thlatedrequest for documents by stating that there were no
responsive document. “First Tennessee is not aware of any business analysis,
recommendation, or opinion offered or provided by Milestone Advisors LLC and/or UBS
Investment Bank that specifically addresses the sale or potential sale elags@ted from
New Freedom* Freedan found this response evasiaed complained “First Tennessee insists
that it has no responsive documents that specifically ‘refer to’ Freedom [lad]réuests by
design do not merely seek the documents that refer to Freéfohs. First Tennessee
regponded, however, the “transaction with MetLife involved the sale of substantlalfyFatst
Tennessee’s loan origination and servicing platforms [and] involved numerous isdues a
agreements, the vast majority of which had no relation or relevance to . . . thealkegeade
by Freedom.*

Given the size of the MetLife transaction and the probable pletiigapersproduced in
contemplation of the sale, as well as the tenuous relevance that most of these dosaoidnts
have to the breach of contratteged in Freedom’s Complaint, the burden on First Tennessee in
this instance is likely to outweigh any potential benafihis discovery to Freedom’s
development of the cas&irst Tennessewill therefore noberequired to further supplement its

ansver to Interrogatory No. 4 or produce related documents.

%2 Defendant First Tennessee Bank Natioksgociation’s Responses to Plaintiff's Firstt ®f Discovey Requests
(Responses to Discovery Requests) at 7 & 11, attached as Ex. B attached tbahédvM@ompel.

*1d.at7.

*1d. at 8.

*1d.

% Supporting Memorandum at8.

37 Opposing Memorandum at 8.



Nos. 5 and 6
Interrogatory No. 5 states:

Please describe all of the market and indudtiyen conditions (as alleged in
paragraph 17 of your answer) to which your mortgage business responded,
describe all material ways in which yamortgage business was changes |[sic]
response thereto, and identify all persons who you know or believe have material
knowledge or information regarding the perceived need to respond or the
response that was undertaken, and identify all documents that refer to or analyze
those conditions or your response theréto.

Interrogatory No. 6 states:

Please state all material reasons why you implemented more conservative

underwriting guidelines (as alleged by paragraphs 17 and 18 of your answer),

describe how those guidelines changed, and identify all persons who you know or
bdieve have material knowledge imformation regarding the decision to change
your underwriting guidelines or the manner in which they were changed, and
identify all documents that raféo or describe the recommend [sic]actual

adoption of, or the reasons for your adoption of, any of those more conservative

underwriting guidelines, including all documents that combaisummarize the

guidelines both before and after those changes were addpted.

In responséo these interrogatoriekirst Tennessee described the collapse of the
subprime mortgage business and resulting instability of the mortgage infustmg. company
only identified a singlendividual, now employed by MetLifeyhom it believed had material
knowledge concerningirst Tennessee'shange in underwriting guidelinésand indicated that
identifying every individual who knew of the economic crisis and the impact thadl ion First
Tennessee would necessitate listing every employee of the coiffp&ngedom pressed for

more information, and First Tennessee agreed to produce responsive documentaras they

¥ Discovery Requests at 6.

*1d. at 6-7.

“0Responses to Discovery Requests &t 8
“1d. at 9.

2 Opposing Memorandum at 10.



recovered from théarchived/legacysystems.*® In particular, First Tenness@nnounced it had
“obtained access to a preserved version of [First Horizon’s] intranet containingwitidg
guidelines from the 2008 time period."In its reply, Freedom continued to express concern that
First Tennessee’s promise was a “red herrangd that many relevant documents should be
readily available outside the archiviedjacysystens.*> Freedom also stressed tsating the
underwriting guidelines from 2008 alone woulot be adequat® because First Tennessee
admitsthatthe earnout payméndecreased between 2006 and 2008 with the adoption of more
conservativeinderwriting guidelined’ In order to see these changes, Freedom will need access
to underwriting guidelines from more than one year.

First Tennessewill be requiredto deliver the requested documents, including outside
analysis and internal memos as well amsadls, and the underwriting guidelines for 2006, 2007,

and 2008.

Interrogatory No. 8 states:

Please state each material reason why First Tennesseeddecs#d, transfer or
assign all or any portion of the Acquired Service Business, and identify all
persons who you know or believe have material knowledge or had material input
regarding that decision, and identify all documents that contain or refey to a
such reason®

*1d. at 11.

“1d.

*>Reply at 5.

“°1d.

*’ Answer toComplaint at 5.

“8 Discovery Requests at 7.



In responding to the interrogatory, First Tennessee explained its need to downsize
following the economic downturn and named many people involved in that detidion.
also responded, however, that no documstatiewhy First Tennessesold the specific
assets acquired from FreeddfmFreedom was unsatisfied with this response, saying that
“the interrogatory asks for the reasons why First Tennessee sold its bogiasgons to
MetLife, of which the Acquired Service Business was @npart.”® First Tennessee
replied that, according to a plain reading, the interrogatory is specifashigg only for
reasons related to the Acquired Service Busifess.

If Freedom’s interpretation of the interrogatorgasrect the request is overly
broad. First Tennessee has offered that the reason for tlod sadst its businessas
the partial failure of the mortgage markets, which significantly impacted iisdsss
operations. To require First Tennessee to deliver every document that mentioned the
need to address the crisis or that referred to the economic downturn could be very
burdensome, and the potential benefit to Freedom of documents that address why First
Tennessee sold assets other than those acquired from Freedom is not substantial.
Therefore, FirsTennessee is not required to produce every document that mentions
reasons why the MetLife transaction occuyraad need not further supplement its

response to Interrogatory No. 8.

9 Responses to Discovery Requests at 11.
*Y Supporting Memorandum at 12.
*d.

2 Opposing Memorandum at 11.



Interrogatory No. 9 states:

Please state the amdsmof, and describe each step in your calculation of, each

portion of the Earnout Payment for each Earnout Payment Period, identify all

persons who you know or believe have material knowledge regarding those

calculations, and identify all documents that contain or refer to any of those

calculations or support any portion of those calculatfons.

First Tennessee’s response referred generally to the calculations establisieed
contractual agreement between First Horizon and Freedom, averring tithiatibved those
guidelines®® and identified several employe®sThe company also gave Freedom copiethef
earnout payment recordsut as Freedom indicates, these were in a format which made the
underlying mathematical formulae inaccessildRather tha producing Excel spreadsheets of
the earnout payments, which would have enabled Freedom to examine the matheroaésal pr
by which the payment amountere calculated, First Tennessee gave Freedom PDF images of
those spreadsheets. These “snapshotdieo$preadsheets, in contrast to the Excel spreadsheets
themselvesonly allow Freedom to see the final earnout payment amounts and not the methods
used to develop thenin its defense, First Tennessee has produced an email from Freedom
to the production stating that the format of discovered documents was unimpbriahe

Interrogatorieshowever Freedonspecifically asked fotcalculations” as well as “amount3®

and the PDF format does not adequately respond to this request.

*3 Discovery Requests at 7.

** Responses to Discovery Requests at 11.
*Id. at 12.

*5 SupportingMemorandum at 14.

" Opposing Memorandum at 13.

%8 Discovery Requests at 7.

10



First Tennesseargues that the calculati®it used can be found in the 2006 Asset
Purchase Agreemebetween First Horizon and FreeddiGiven the complexity of that
contract however Freedom has expressed concerns that even if First Tennessee believes it is
following the contractual agreements there may still be disagreement over whether thes amou
were calculated correctf). The court agrees.

Any increased burden on First Tennessee to proghaderialin electronic format which
it has already deliveretd Freedom ilPDFformat isminimal. In contrast, the calculation of the
payments is particularly pertinent to this suit. The underlying mathemaggpal gerformed in
computing the earnout payments must thereforgimnto Freedomn the form of native

format Excel spreadsheets

Document Requests

Request No. 9 seeks production of:

The MetLife Asset Purchase Agreement, and all certificates, schedules, exhibits

contracts or agreements appended thereto or executed or delivered in connection

therewith, and all drafts and non-identical versions of any of fiiem.

First Tennessee subsequently produced the final version of the MetLife Asdeide
Agreement, but it excluded attachments, other closing documents, and dradtagfeamert

It argued that such documents werenetdted to Freedom’s Complaiand it would be unduly

burdensome to produce théfhFreedom replied that it “is entitled to see the evolution of the

9 Responses to Discovery Requests at 11.
%0 Supporting Memorandum at 14.

®1 Discovery Requestat 10.

%2 Supporting Memorandum at 15.

%3 Opposing Memorandum at 4B4.

11



(perhaps intentionally) nebulous language in the tABaechase Agreement and related
documents regarding the assignment of Freedom'’s assets and First T&armsg@ations to
MetLife.”®*

Because the attachments and documents delivered concurrently with theeMetdet
Purchase Agreement directly contéhe dispute over whether the obligations to Freedom were
assigned during the MetLife transaction, they are relevant, and their vdtoeedom is likely to
outweigh any burden First Tennessee might incur in producing them. Therefstrdefnessee
is required to deliver a complete version of fihal MetLife Asset Purchase Agreement,
including any attachments or documents delivered concurrently with the agteeme

Freedom is particularly concerned with the language of the AssignmeAsanmhption
Agreement for Acquisition Contracfdssignment Agreementyvhich is the part of the MetLife
Asset Purchase Agreement dealing specifically with the assignmemsoT énnessee’s
contractual rights and obligatiofis. These rights and obligations incladiae responsibilities
First Tennessee owed under the Asset Purchase Agreement that First Hadizogned with
Freedom in 20086, such as the obligation to make earnout paytmémeedont®

Because the Assignment Agreement directly impacted the Ass#taBarAgreement and
is specifically mentioned in Freedom’s CompldifiEirst Tennessee will be expected to produce
draft copies of that document. First Tennessee will not be required, however, to piradiisce

of theentireMetLife Asset Purchase Agreenteanddrafts of its schedules and exhibits.

% Reply at 7.

5 Amended Complaint at 6.
®1d.

®d. at 9.

12



Request No. 11 seeks production of:

All documents that refer to communications (including letteraads,
memoranda, and notes of meetings or conversations) between or among
employees or representats/of First Horizon, First Tennessee, or First Horizon

National Corporation regarding: (i) the MetLife Asset Purchase Agreemdii}, or
the MetLife Assignment®

First Tennessee’s response indicated that it would only deliver those documients tha
directlyregarded the assets acquired from Freedom “and/or the Assignment and Assumption
Agreement.®® Freedom replied that it was willing to compromise and would only insist on the
documents that specifically related to the Assignment Agreeffidtitst Tennessemaintains
that “any internal communications relating to the alleged assignment itfaelbeen produced
or placed on First Tennessee’s Privilege L&g.Ih reply, Freedom referred Erst Tennessee’s
claimthat it already completed production and stated “[i]f that is the case, Freednat fiad
them in First Tennessee’s production, and First Tennessee certainly did ndy mlenspecific
documents in its response to Freedom’s motién.”

First Tennessee will be required to identify which documents produced in discovery
respond to this specific document request, and to produce any additional internal

communications relating to thessignment Agreement.

% Discovery Requests at 10.

%9 Responses to Discovery Requests at 18.
"0 Supporting Memorandum at 16.

"L Opposing Memorandum at 15.

?Reply at 7.
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Nos. 12, 13, and 15

Request No. 12 seeks production of:

All documents generated after August 2, 2006 that contain or refer to any business

analysis, recommendation or opinion regarding the disposition or potential

disposition (via asset sale, stock sale, or otherwise) of any group or portion of

First Tennessee’s mortgage operations of which the Acqueedcs Business

was a part?

Request No. 13 seeks production of:

All documents (including without limitation lettersneails, memoranda,

presentations, minutes of boards or committees, summaries, notes, and releases to

the media or investors) that comtar refer to any material reason why First

Tennessee decided to sell, transfer or assign all or any portion of the Alcquire

Service Business, or to sell, reduce or downsize its mortgage lending biSiness.

Request No. 15 seeks production of:

All documerts that contain or refer to any material business analysis,

recommendation or opinion regarding the disposition or potential disposition (via

asset sale, stock sale, or otherwise) of any group or portion of First $eaises
mortgage operations of whichetthcquired Service Business was a part.

In response to all three requests, First Tennessee simply replied thattiabjethe
breadth and irrelevance of these “unduly burdensome” reqifeBteedom maintained that the
reasons and analysis behind tietLife Analysis were relevant to the cdend First
Tennessee responded by saying that there are no such documents refeifiogliypecthe

assets central to this litigatidh. These requests mirror Interrogatory Nos. 5 and 8 and, for the

reasongliscussed above, impose a significant burden on First Tennessee likely tgbumei

3 Discovery Requestat 10.

"1d. at 16-11.

Id. at 11.

® Responses to Discovery Requests a{l98
" Supporting Memorandum at 18.

8 Opposing Memorandum at 15.
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potential benefit to Freedom. As such, First Tennessee will not be required to moguce

documents in response to these three requests.

No. 21

Request No. 21 seeks production of:
All documents that reflect, refer to, or summarize any actual or proposed shange

to your retail or wholesale mortgage loan operations (as more fully reéer@m
Interrogatory 7) during the period between August 2006 and August’2008.

Initially First Tennessee objected, not only because it considered the Request broad and
burdensome, but also because “changes to your retail or wholesale mortgagensjeras
vague and ambiguo({8. Later, however, First Tennessee reconsidered and agrpestiuce
these documents, once they could be located in the arfbiyacysystems$® First Tennessee
will be expected to continue this endeavor daliverthe documents to Freedom in a timely
manner.

Attorney’s Fees

While Rule 37 of the Federal RuletCivil Procedure states there are situations where a
court must grant attorney’s fees and expenses in relation to a motion to compeé #igorul
provides that such fees “must not” be ordered if the “opposing party’s nondisclosure, gespons
or objecton was substantially justified” or “other circumstances make an awaxbehses
unjust.”® Someof First Tennessee’s complaints concerning the Interooigatwere justified.

While Freedom may have understandably been frustrated by the discovery mivessthe

" Discovery Requests at 12.

8 Responses to Discovery Requests at 21.
81 Opposing Memorandum at 4856.

8 Fed. R. Civ. P. 3&)5)(A).
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delay on both sides and the significant number of documents First Tennessee voluntarily

produced, fees and expenses will not be awarded in this instance.

ORDER

IT IS HEREBY ORDERED that Freedom’s motfrio compel discovery from First
Tennessee is DENIED IN PART and GRANTED IN PART. On or bejaig 30, 2010First
Tennessee will be required to produce the information requested in Interrd@atmlyRequest
9. Furthermore, given the agreement the parties eghoh the issue, First Tennessee will also
need to produce the documents related to Interrogatories 5 and 6, as well as Requds?4 11 a
by that same date. As appropriate, these documents may be governed b thiv@ader?
First Tennessee witiot be required to produce documents requested in Requests 12, 13, or 15 or

to further supplement its responses to Interrogatory Nos. 4 or 8.

Dated thi29thday ofJune, 2010.

BY THE COURT

DMl

Magistrate Judge David Nuffer

%Docket no. 38.
8 protective Order, docket no. 33, September 24, 2009.
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