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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

ROBERT G. WING, as Receiver for VESCORMEMORANDUM DECISION AND ORDER
CAPITAL CORP., a Nevada corporation, et| GRANTING MOTION TO INTERVENE
al,

Plaintiff,
V.
Case N02:09CV-314
BRUCE S. GILLIS, individually and as trustee

of the BRUCE S. GILLIS MD MPH INC. District JudgeDeeBenson
PENSION TRUST and as trustee of the
CLOUD NINE AVIATION, LLC Magistrate JudgBrooke Wells

RETIREMENT TRUST
Defendans.
V.

CHARLES SCHWAB & CO., INC.,
Intervenor/Interpleader Plaintiff,

Non-party Charles Schwab & Co., Inc. moves to intervene pursu&eikeral Rule of
Civil Procedure 24 Rule 24 provides that the Court “must permit anyone to intervene who . . .
claims an interest relatij to the property or transaction that is the subject of the actior?. . . .”
The Court granted Schwab’s motion on April 8, 2818pproximately ten days later, however,
the Court set asidedhorder based upon the Pensions’ coussgladvertent[] fail[ure] to file a

stipulation reflecting the agreement betwé®ss Pensions and Schawab regarding the

enlargemerit of time to respond to the Motion totémvene. The Pensions were granted an

! Docket no. 135.

2Fed. R. Civ. P. 24(a)(Zp011rev.).
® Docket no. 13.

“Mtn p. 3, docket no. 142.

Dockets.Justia.com


http://westlaw.com/find/default.wl?ft=L&docname=USFRCPR24&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR24&HistoryType=F
http://westlaw.com/find/default.wl?ft=L&docname=USFRCPR24&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR24&HistoryType=F
http://westlaw.com/find/default.wl?ft=L&docname=USFRCPR24&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000600&wbtoolsId=USFRCPR24&HistoryType=F
http://dockets.justia.com/docket/utah/utdce/2:2009cv00314/70113/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2009cv00314/70113/151/
http://dockets.justia.com/

extension until May 2, 2013 to file their opposition. That date has now passed over two months
agoandas of thedate of this decisiothere isstill no record of an opposition being filed.

Accordingly, to help resolve this matter in a more timely manner and based upon
Schwab’s arguments, no opposition being filed to Schwab’s Motion despite being given an
extensiorof timeto do so, and finding good cause, it is HEREBY ORDERED Sichwab’s
Motion to Intervene is GRANTED. Schwab is ORDERED to file its Interpleader Complaint
and to deposit the funds into the Court’s registry witlewesi(7) days from the date of this
order.

IT IS FURTHER ORDERED that Schwab is awarded its reasonable attofeeysand
costs in connection with brining this motiBrSchwab is directed to file an affidavit with the
Court outlining its reasonable costs and fees withienty-one (21) days from the date of this
order.

Finally, IT IS ORDERED that Schwab be dismissed from this action withgiog)

following the entry of the Court’s order r@gling Schwab’s reasonable costs and fees.

® As the Court noted in its earlier ordére Court need not consider the merits of the Interpleader Defendants’
claims regarding the Funds as “jurisdiction in interpleader is not depenpon the merits of the claims of the
parties interpleaded.Union Cent. Life Ins. Co. v. Hamilton Steel Prods,, Inc., 448 F.2d 501, 504 (7th Cir. 1971)
(quotations omitted).Additionally, the appeahat was pending as of the date of the Csustior order hasow
been resolved by the Tenth Circinitfavor ofthe Receiver

® See U. S Fidelity & Guar. Co. v. Sdwell, 525 F.2d 472, 475 (10th Cir. 197®)pting the district court correctly
followed the common practice that “ordinarily a fund so depositedfampleader] is chargeablétivthe

reasonable fees incurred.s. of the Dirs. Guild of America-Producer Pension Benefits Plansv. Tise, 234 F.3d

415, 426 (9th Cir. 200Q)The amount of fees to be awarded in an interpleader action is committedstoutid
discretion of the district court."Echirmer Stevedoring Co. v. Seaboard Stevedoring Corp., 306 F.2d 188, 194 (9th
Cir. 1962)("[T]he proper rule, in an action in the nature of interpleader, is thataifilshould be awarded
attorney fees for the services of his attomigyinterpleading.")First Sec. Bank of Utah, NA. v. Maxwell, 659 P .2d
1078, 1082 (Utah 1983upholding award of interpleadbank’s fees to be paid from the funds deposited in court).
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IT IS SO ORDERED.

DATED this17 July 2013.

K. e

Brooke C. Wells
United Statedagistrate Judge



