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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

UNITED STATES OF AMERICA
FINDINGS OF FACT,

Plaintiff, CONCLUSIONS OF LAW, AND ORDER
VS. Case No2:09cv-378 DN
JON MCBRIDE District Judge David Nuffer
Defendant.

Plaintiff United States of America brought this case to collect a civil penaltysasisies
Defendant Jon McBride for his alleged willful failure to report his interesiun foreign bank
accounts during tax years 2000 and 2001 as required under 31 U.S.C. § 5314 and related
regulations The matter was tried to the benchMay 21-22, 2012, and the court took the
matter under advisement. The parties have submitted competing proposaledadtstand
legal conclusions that should be reachedavingcarefullyconsidered the parties' proposals,
along with therecord of the hearing arapplicable law, the court enters the following findiogs
fact and conclusions of law.

FINDINGS OF FACT
A. McBride Was the CoOwner of The Clip Company.
1. Jon McBride is a citizen of the United States, was a citizen of the United States in

2000 and 2001, and has been since at least 1999. (Tr. 310:12-15, May 22, 2012).

! Proposed Findings of Fact and Conclusions of Law [submitted by Uriages®f America], docket no. 101, filed
July 23, 2012; Defendant Jon McBride’s Proposed Findings of Fact and Conchfsiave, docket no. 104, filed
August 22, 2012.
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2. McBride and Scott Newell (“Newell”) were equal partners in The Clip Company,
LLC (the “Clip Company”), a company which sdiélt clip accessories for cellular telephones.
(Tr. 315:12-317:7, May 22, 2012).

3. The Clip Company was in continuous operation from 1994 to 2008. (Tr. 268:10-
12, May 22, 2012).

4, McBride was responsible for the financial operations of the Clip Company,
including keeping accounting records, and preparing quarterly and yearly repdinis Clip
Company. (Tr. 268:13-269:7, May 22, 2012).

5. The only individual other than McBride involved in the financial operations of the
Clip Company was the Clip Company’s accountant, Craig Stayner. (Tr: 268:25-269.22Ma
2012).

6. The Clip Company utilized a manufacturer located in Taiwan, Piao Shang, Ltd.,
(“Piao Shang”), for the production of its inventory. (Tr. 118:17-119:22); (Tr. 318:15-22, May 22,
2012).

7. Beginning in approximately 1999, the Clip Company entered into several
lucrative contracts for the sale of its productsetailersncluding Eicsson, AT&T, Best Buy
and Motorola. (Tr. 269:8-11, May 22, 2012).

8. As a result of the Clip Company’s new contracts, McBride knew that the Clip
Company was about to obtain a large increase in revenue. (Tr. 269:12-15, May 22, 2012).

9. In anticipation of this increase in revenue, McBride sought a way to reduce or
defer the income taxes that would normally be paid on this revenue. (Tr. 269:16-20, May 22,

2012).



B. Merrill Scott and Associates Was a Financial Management Firm that Employed
Strategies Designed to Disguise the Ownership g Clients’ Assets

10.  Merrill Scott and Associates (“Merrill Scott”) held itself out as a financial
management firm that employed strategies that would allow its clients to avoicothaef
recognition of income for tax purposes and to shield their assets from the reaetitofs by
utilizing, amongst other financial strategies and instruments, foreigrbleaganuities and
foreign financial account§ee(Pl. Exs. 10, 11, 12, 13, 81); (PI. Ex. 118, Ackerson Dep. Tr.
15:7-14; 15:21-16:13; 25:24-26:10; 69:24-7Q:13

11. In reality, Merrill Scott’s strategies were designed to allow its clients to avoid
reporting income and their ownership of assets by having the clients’ laskklsy nominees
holding the legal title of shell corporationsdafioreign bank accountSee(Pl. Exs. 10, 11, 12,
13, 81); (PI. Ex. 118, Ackerson Dep. Tr. 13:4-15:2116:13; 25:24-26:10; 69:24-70:13)r.
36:24-37:21, May 21, 2012).

12.  Among other strategies, Merrill Scott and its clients purchased foreigibhar
annuities, set up International Business Corporations (“IBCs”) that were inategan foreign
countries for the benefit of individual clients, established bank and securites&con foreign
countries, and created foreign trusts and other vehicles that would hold assets foetihefbe
Merrill Scott’s clientsSeeg(Pl. Exs. 10, 11, 12, 13, 81); (PI. Ex. 118, Ackerson Dep. Tr. 15:7-14;
15:21-16:13; 25:24-26:10; 69:24-70)13

13. In 2002, a complaint was filed agaimderrill Scott and its principals by the
Secuities and Exchange Commission for various securities violations, includiraysari
Securities Act violations and frauglee(Ex. 81); (Tr. 69:20-70:23, May 21, 2012); (Tr. 347:7-

14, May 22, 2012).



C. McBride Retained the Services of Merrill Scott in Order toAvoid or Defer
Taxation.

14. In 1999, after seeing an advertisement for Merrill Scott, McBride cauatact
Merrill Scott in order to see if Merrill Scotbuld provide financial services that would result in
avoiding or deferring the recognition of $2 millianincome that McBride expected to receive
(Tr. 39:21-41:1, May 21, 2012); (Tr. 320:12-321:11, May 22, 2012).

15.  On or around July 20, 1999, McBride went to Merrill Ssaiffices where he was
given a presentation by several employees of Merrill Scott that describeatithes\strategies
that might be utilized by McBride, Newell, and the Clip Comp&wee(PI. Ex. 12).

16.  Merrill Scott’'s employees described that the various strategies availablie beou
implemented in a “Master Financial Plan,” which would ugihzarious IBCs, foreign financial
accounts, foreign variable annuities, all for the benefit of McBride, Newell hen@lip
Company.Seeg(Pl. Ex. 12).

17.  After McBride was given an explanation of Merrill Scott’s program, he
responded, “This is tax evasion.” (Tr. 321:22-23, May 22, 2012).

18.  Merrill Scott employees responded that their programs were legal. (T24321
May 22, 2012).

19.  Merrill Scott employees told McBride that “your plan will be one of the cleanest
we have.” (Tr. 323:6-7, May 22, 2012).

20. McBride expessed his intention that Merrill Scott set up a structure that would
move profits of the Clip Company offshore. (Tr. 40:17-22, May 21, 2012); (Tr. 108:8-13, May

21, 2012); (Tr. 393:12-14, May 22, 2012).



D. McBride Purchased Merrill Scott’s Master Financial Plan Without First Obtaining
an OutsideLegal Opinion.

21.  Merrill Scott provided McBride with several pamphlets and materials containing
guestions and answers regarding how the strategies employed lily S¢ett interacted with
extant incomeax and reporting regulationSee(Pl. Exs. 10, 11); (Tr. 322:4-10, May 22, 2012).

22.  One of these pamphlets, entitled “Going Offshore: What is it and is jt safe
included the following language under the heading “Tax Savings”: “US citizenslgesisto
specific US reporting requirements for interests in foreign corporatimsss and bank accounts.
US citizens and others filing Internal Revenue Service returns are not infrlaomeequisite
declaration of ownership interests in foreign entiti&e&PI. Ex. 10).

23. Inthat meetingMcBride was provided a legal opinion prepared by the Estate
Planning Institute, P.C. (Tr. 322:4-8, May 22, 2012).

24.  No later than July 29, 1999, McBride was informed that the Estate Planning
Institute, P.C. was an entity controllbg or related to Merrill ScotGee(PI. Ex. 13).

25.  McBride did not understand thpeocess by which Merrill Scofiroposed to
somehow legally move the Clip Company's U.S. revenue offshore. (Tr. 323:9-15, May 22,
2012).

26.  On December 10, 2009, McBridéatedunder penalty of perjury, that he
“reviewed and considered all [Merrill Scotihsed literature and marketing information,
including its‘due diligence’ information on each of its officers and its track recordipiergeto
being in ‘good standingvith Utah. This information includes (but is not all-inclusive) . . . the
legal opinion included as part of McBridahitial disclosures, and the packet of [Merrill Scott]

literature . . .” (Pl. EX. 3, Response 6).



27. McBride testified at trial that he did not retiek legal opinion provided to him by
the Estate Planning Institute. (Tr. 402:6-16, May 22, 2012).

28. On November 17, 2010, under penalty of perjury, McBride stated that he
specifically read and asked questions from the pamphlet entitled “Questions avetsXh@>!.
Ex. 71, 1 4).

29. The pamphlet entitled “Questions and Answers,” contains the following language
under a heading entitled, “Why not just hide all my assets in a Swiss Aetousd a U.S.
taxpayer, the law requires you to report your financial interest in, ortgrgreuthority over, any
foreign bank account, securities account, or other financial account. . . . Intentilmealttai
comply with the foreign account reporting rule is a crime and the IRS &éassnto discover such
unreported assetsSeg(Pl. Ex. 11, pp. MB0130-MB0131).

30.  McBride never obtained an outside legal opinion from an attorney about the
legality of Merrill Scott’s financial strategie€lr. 271:11, May 22, 2012).

31. McBride never sought advice from his accoanta the time, Craig Stayner, on
whether or not to purchase a Master Financial Plan from Merrill Scott. (TA&26; May 22,
2012).

32.  McBride was*gung hd on Merrill Scott and the Master Financial Pl&ee(PI.
Ex. 117, Newell Dep. Tr. 37:3).

33. Even tlough Craig Taylor, Scott Newell's accountant at the time, expressed
concerns, McBride would not change his decision to enter into an agreement with34ettil
Taylor did not raise any concerns about the FBAR reporting require8es{Pl. Ex. 9) (PIEX.

117, Newell Dep. Tr. 36:22-37:7) (Tr. 161:9-162:14, May 21, 2012).



34. Even though he had not obtained an outside opinion regarding the legal
consequences of entering into the Master Financial Plan, McBride enterad into
Implementation Agreement wheréhe agreed to purchase a Master Financial Plan from Merrill
Scott for $75,000, in addition to retaining their services for regular monthlySee@I. Ex.

13).

35.  Merrill Scott’s proposed Master Financial Plan for McBride included the
preparation of the some tax returns for McBride and Newell as part of the services that Merrill
Scott would rendeiSeg(Pl. Ex. 13) see alsqPI. Ex. 118, Ackerson Dep. 141:12-147:8).

36.  McBride declined to retain Merrill Scott’s tax return preparation servireisi$
persoml income tax returnSee(Tr. 268:25-26:7, May 2, 2012); (Tr. 270:18-25, May 22, 2012);
(Tr. 306:19-21, May 22, 2012).

37. McBride sent the payments for the Master Financial Plan to Merrill Scott with
checks dated July 1, 1999, August 9, 1999 and December 20,S6¥BI. Ex. 15).

38. Inthe memo field for the check dated August 9, 1999, McBride indicated that the
check was for “Bank account offshor&ee(PI. Ex. 15); (Tr. 272:9-19, May 22, 2012).

39.  Onoraround August 22, 1999, Craig Taylor sent McBride and Nawel
memorandum that advised McBride of Taylor’'s concerns and questions he had retarding
Merrill Scott proposal as he understood it at the tifie 269:24-270:14, May 22, 2012ge
(Pl. BExs. 8,9).

40.  Attached to Taylor’s letter of August 22, 1999, waseaspaper article that
described that holding bank accounts in foreign countries was associated withstar and

fraudulent activitySee(Pl. Ex. 9).



41. The newspaper article further described the illegality of a process whereby
individuals would creatéctitious loans that in reality consisted of their own money, while
treating the loans as real in order to take deductions on the interest paid anédam@bifcome
taxation.Seg(Pl. Ex. 9).

42.  McBride read the letter and attached article. (Tr. 21@3May 22, 2012).

43. Taylor also composed a letter for McBride to send to Merrill Scott, askimgiMe
Scott to clarify certain of its strategies with respect taMilaster FinanciaPlan based on
Taylor's understanding of the Master Financial Plan as of August 22, 1999. Eheliéthot
contain any reference or question regarding the reporting requirementsghibenincurred by
McBride. Seg(Pl. Exs. 8, 87).

E. McBride Executed the Merrill Scott-Designed Master Financial Plan

44.  Pursuant to the Master Fimaal Plan, McBride purchased a Foreign Variable
Annuity. (Tr. 282:8-18, May 22, 20129ee(Pl. Exs. 12, 13).

45.  Pursuant to the Master Financial Plan, Merrill Scott made three IBCs avadable
McBride and Newell: Drehpunkt, Ltd. (“Drehpunkt”); Lombard & Asmdes, Ltd.

(“Lombard”); and Palisades & Associates, Ltd. (“Palisadd€31.114:7-25, May 21, 2012%ee
(Pl. Exs. 12, 13, 64, 69, 87).

46.  Pursuant to the Master Financial Plan, Drehpunkt, Lombard, and Palisades were
each nominally camolled byofficersdirectorsemployed by or otherwisgssociated wittMerrill
Scotton behalf of McBride and Newell. (Tr. 283:8-284:18, May 22, 2012); (PI. Exs. 12, 13, 59,

87).



47.  In order to implement the Master Financial Plan, McBride entered into an
agreenent or multiple agreements with Piao Shang on behalf of the Clip Company. (Tr. 118:8-
119:22, May 21, 2012).

48.  Pursuant to these agreements, Piao Shang and the Clip Company agreed that the
Clip Company would pay Piao Shaabigher pemnit price that include the amortized fixed
cost of the molds, even though the cost of the molds had already been paid by the Clip Company
Such higher payments would result in excess funds (the “excess funds”) that would have
otherwise represented the profits of the Clip Company. (Tr. 276:23-277:20, May 22, 2012); (PI
Exs. 59, 60).

49. Instead of retaining the excess funds and reporting the difference in cost of goods
sold as profit on its federal income tax returns, the Clip Company paid the éxu#gs$o Piao
Shang during the tax years 2000 and 2001. (Tr. 118:8-119:22, May 21, 2012); (Tr. 128:10-
129:24, May 21, 2012).

50. Pursuant to the agreement between Piao Shang and the Clip Company, Piao
Shang remitted the excess funds to Drehpunkt, even though Drehpunkt had provided no
consideration to Piao Shang for such excess funds. (Tr. 118:8-119:22, May 21, 2012); (Tr.
128:10-129:24, May 21, 2012).

51. Drehpunkt received these excess funds via wire transfer in a bank account with
the Royal Bank of Scotland, located in the Bahamas, accountenX XXX -XX3579 (the
“Drehpunkt account”). (Tr. 128:16-129:24, May 21, 2012); (PI. Ex. 88).

52.  McBride set up the wire transfer arrangement between Piao Shang and the

Drehpunkt account. (Tr. 276:23-277:20, May 22, 2012); (PI. Ex. 60).



53. McBride also set up a wire transfer arrangement between Vanli International
(another supplier) and the Drehpunkt account. (Tr. 278:3-11, May 22, 2012).

54. Lombard also held a bank account with the Royal Bank of Scotland, located in the
Bahamas, account number XXXXXX-XX5776 (the ‘thbard account”). (Tr. 186:85, May 21,
2012); (Tr. 283:20-284:11, May 22, 2012); (PI. Ex. 89).

55.  Pursuant to the Master Financial Plan, Drehpunkt received and disbursed funds
from Piao Shang to the Clip Company and to other entities on behalf of the Gipa@yp as
well as McBride, individually. (Tr. 130:19-133:7, May 21, 2012).

56. Lombard received the vast majority, if not all, of its funds from Drehpunkt via
wire transfers between the Drehpunkt account and the Lombard account. (Tr. 280: %22, Ma
2012).

57.  The Drehpunkt account carried a balance of $310,002 in 2000. (Uncontroverted
Fact No. 4); (PIl. Ex. 88, p. US02105ge(Tr. 109:24-110:6, May 21, 2012).

58.  The Drehpunkt account carried a balance of $736,902 in 2001. (Uncontroverted
Fact No. 4); (Pl. Ex. 88, p. US02113ke(Tr. 110:9-24, May 21, 2012).

59. The Lombard account carried a balance of $140,250 in 2000. (Uncontroverted
Fact No. 4); (PI. Ex. 89, p. US02088e(Tr. 109:24-110:6, May 21, 2012).

60. The Lombard account carried a balance of $150,132 in 2001. (Uncontroverted
Fact No. 4); (Pl. Ex. 89, p. US02118ge(Tr. 110:9-24, May 21, 2012).

61. Pursuant to the Master Financial Plan, Lombard received and disbursed funds
exclusively on behalf of McBride. (Tr. 132:17-21, May 21, 20{R); 280:7-9, May 22, 2012).

62. McBride believed and understood Drehpunkt and Lombard to be “bank

accounts.” (Tr. 46:8-12, May 21, 2012).
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63.  During 2000 and 2001, Drehpunkt, Lombard, and Palisades were each utilized for
the benefit of the Clip Company, McBride, and Newell, and no other individuals. (Tr. 281:24-
282:2, May 22, 2012).

F. McBride Dictated the Activity and Disposition of Funds Held by Drehpunkt and
Lombard.

64. McBride understood that persons employed by or otherwise associated with
Merrill Scott were the nomee directors of Drehpunkt and Lombasee(Pl. Exs. 13, 87); (Tr.
46:8-19, May 21, 2012).

65. McBride understood that he would be able to exercise control over the funds held
by Drehpunkt and Lombard. (Tr. 46:8-19, May 21, 2012); (Tr. 53:7-12, May 21, 2012); (
280:7-12, May 22, 2012).

66. Invarious materials, McBride was listed as the “beneficial owner” of Drehpunkt
Lombard, and the other accounts created in connection with his Master Financial Rlan. (
186:8-15, May 21, 2012); (Tr. 210:8-17, May 21, 2012); (Tr. 251:3-16, May 22, 2012).

67. McBride considered the money in the Lombard account to be his. (Tr. 285:5-7,
May 22, 2012).

68. McBride considered the funds in the Lombard account to be used for his benefit.
(Tr. 285:16-19, May 22, 2012).

69. Pursuant to McBride'saquests, employees of Merrill Scott executed wire
transfers to move money to or from the Drehpunkt account and the Lombard account. (Tr.
285:20-25, May 22, 2012); (PI. Ex. 4).

70.  McBride communicated to employees of Merrill Scott with instructions on when,
how, where, and in what amounts to transfer funds to and from the Drehpunkt and Lombard

accounts. (Tr. 279:3-10, May 22, 2012).
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71.  Merrill Scott generated documents that memorialized some, but not all, of the
wire transfer requests made by McBride. These dontsre®ntained instructions regarding the
sending bank, receiving bank, intermediary bank, account numbers, routing numbers, amounts,
and oftenthe purpose for each transfer. (Pl. Ex. 118, Ackerson Dep. Tr. 29:13-18; 49:13-50:4).

72.  McBride received an accountird the activity that was conducted with respect to
the Drehpunkt account and the Lombard account approximately every two weeks frioim Da
Fraidenburg, an employee of Merrill Scott. (Tr. 49:23-50:4, May 21, 2012).

73.  Every direction to transfer funds to or from the Drehpunkt account or the
Lombard account made by McBride was either honored by the employees dff $tert or
McBride withdrew the request before Merrill Scott could fail to honor the reqUesB87:2-6,

May 21, 2012); (Tr. 114:5-116:7, May 21, 2012).

74.  On several occasions, employees of Merrill Scott asked for McBride’s
authorization or explicit instructions before transferring funds to and from thgomkt account
and the Lombard accour8ee, e.g(Pl. Exs. 19, 64, 68).

75.  Whether by telephoneaésimile, or email message, McBride directed employees
of Merrill Scott tomakeseveral wire transfers to or from the Drehpunkt account and the
Lombard account on his behalf or on the behalf of the Clip Coma®{PI. Ex. 19-55, 63-69,
95-115).

G. McBride Funneled Profits of the Clip Company Through Its Taiwanese
Manufacturer to his IBCs and Back to Himself Through a Sham Line of Credit.

76.  Approximately $2.7 million in excess funds, which would have otherwise
represented the profits of the Clip Company, were circuitously funneled throughs/ereign

entities, including Drehpunkt and Lombard. (Tr. 109:19-23, May 21, 2012); (Tr. 118:23-119:22,
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May 21, 2012); (Tr. 128:10-132:12, May 21, 2012); (Tr. 274:25-275:12, May 22, 2012); (Tr.
276:12-278:25, May 22, 2012); (Tr. 277:5-278:18, May 22, 2012); (PI. Exs. 82, 83, 84, 86).

77. Commencing on or around November 16, 1999, and continuing through
December 6, 2001, at least $1.8 million was transferred from the Drehpunkt accounlitp Fide
Funding, Ltd., an entity controlled by Merrill Scott, and subsequently to LegactalCapiother
entity controlled by Merrill Scott. That money funded a “loan” from the Merriit&controlled
entities to the Clip Company in the form of a line of credit. (Tr. 53:3-6, May 21, 20%2); (
118:23-119:22, May 21, 2012); (Tr. 128:10-132:12, May 21, 2012); (PI. Exs. 66, 67, 82, 83, 84,
86).

78.  During 2000 and 2001, the Clip Company “borrowed” more than $1.2 million
dollars against this line of credit and only repaid a fraction of the prinaplahgerest. (Pl. Ex.

118, Ackerson Dep. Tr. 156:1-158:23); (PI. Ex. 16).

79.  The Clip Company borrowed its own money from the line of credit. (Tr. 279:14-
16, May 22, 2012).

80. The Clip Company treated the line of credit as a loan forugxgses(Tr.
128:20-129:9, May 21, 2012); (Tr. 152:13-154:1, May 21, 2012); (Tr. 282:22-283:7); (Tr.
309:14-20, May 22, 2012).

81. The Clip Company used the proceeds of the line of credit to pay regular business
expenses. (Tr. 279:18-21, May 22, 2012).

82.  McBride made several draws on the line of credit on behalf of the Clip Company.

(Tr. 278:19-279:21, May 22, 2012).
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83.  Whenever the Clip Company reached the maximum amount allotted to the line of
credit, Merrill Scott employees would raise timit and again honor the requested draw on the
line of credit. (Tr. 278:19-279:21, May 22, 2012).

84. Hundreds of thousands of dollars of this “borrowed” money was distributed to
McBride and Newell in the form of “partner draws” which were accounted faogalty
payments.” (Tr. 279:22-280:2, May 22, 2012).

85.  Neither Piao Shang nor Vanli International ever received any paymetite on
line of credit. (Tr. 152:8-14, May 21, 2012); (Tr. 281:24-282:2).

H. McBride Used the Profits of the Clip Company Captured by Drepunkt and
Lombard for His Own Benefit.

86.  McBride gave instructions to Merrill Scott employees to wire funds from the
Drehpunkt account or the Lombard account to his designated recipient on multiple occasions
during 2000 and 200EBegPl. Exs. 19-55, 63-69, 95-115).

87. On or around January 19, 2000, McBride directed Merrill Scott employees to
transfer $141,900 to fund a mortgage for McBride’s former wife. (Tr. 49:6-12, May 21, 2012);
(Tr. 294:25-295:12, May 22, 2012ga(P|. Ex. 22).

88.  On or around December 2@, McBride directed Merrill Scott employees to
transfer $5,000 from the Lombard account to Brandon Carver, a neighbor of McBride’'s parent
That money was used by Carver to purchase Christmas presents for McBridets.@r.
124:20-125:10, May 21, 2012); (PI. Ex. 27).

89. On or around September 1, 2000, McBride directed Merrill Scott employees to
transfer $35,000 from the Lombard account to Court L. Armstrong. McBride directatidba
funds be paid to Mr. Armstrong in consideration of airline travel provided by Mr. Asntstor

McBride’s benefit. (PI. Ex. 25); (Tr. 290:18-291:10, May 22, 2012).
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90. McBride entered into two automobile leases with Merrill Scott Leasing, an entity
controlled by Merrill Scott, using funds held in the Lombard account. (Tr. 49:6-12, May 21,
2012); (Tr. 293:23-294:21, May 22, 2012); (Pl. Exs. 4, 31, 32).

91. McBride directed employees of Merrill Scott to make a direct investment in
GEET, International using funds from the Lombard account in the amount of $50,000. (Tr. 49:6-
12, May 21, 2012); (Tr. 293:5-13, May 22, 2012); (PI. Exs. 4, 29).

92. Employees of Merrill Scott transferred $50,000 from the Lombard account to
GEET, International on McBride’s behalf and as an investment for McBRteEX. 29)

93. McBride personally entered intretaner agreement with attorney William
Gregory Burdett to sue the principals of GEET International. (Tr. 293:2-22, May 22; PPL2)
Exs. 4, 29).

94.  McBride directed that Mr. Burdett’s fees be paid from the Lombard acqdunt.
293:2-22, May 22, 2012); (PI. Exs. 4, 29).

95. McBride also directed employees of Merrill Scott to make a direct investment in
Choice Sports Network in the amount of $50,000. (PI. Exs. 23, 63).

96. Employees of Merrill Scott transferred $50,000 from the Lombard account to
Choice Sports Network on McBride’s behalf and as an investment for McBride x(RI6 &

97. McBride also directed employees of Merrill Scott to make a direct investment in
ICUNET, Inc. in the amount of $50,000. (Tr. 292:4-9, May 22, 2012); (PI. Exs. 4, 26).

98. Employees of Merrill Scotransferred $50,000 from the Lombard account to

ICUNET, Inc. on McBride’s behalf and as an investment for McBride. (PIl. Ex. 26).
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99.  McBride directed Merrill Scott employees to transfer $51,000 from the Drehpunkt
account, $7,000 from the Lombard account, $6&/000 from Palisades for a total of $117,000
to the Clip Company. (PI. Exs. 19, 33).

l. McBride Directed Employees of Merrill Scott to Create Other Accounts to Hold His
Assets.

100. Among McBride’s several requests were that Merrill Scott establish lagéer
acounts so that he could purchase securities and make other investments with the funds tha
were held by Lombard. (Tr. 303:13-20, May 22, 2012); (Tr. 304:8-306:5, May 22, 2012); (PI.
Exs. 17, 24, 30, 61, 62).

101. Pursuant to McBride’s request, a TD Evergreen Wealth Management/Toronto
Dominion Bank (Canada) brokerage account number XX1350 (the “TD Evergreen account”)
was established and held in the name of Phoenix Oversea®isivitd. (“POA”). (Tr. 50:512,

May 21, 2012); (Tr. 51:8-18, May 21, 2012); (Tr. 112:18-113:16, May 21, 264&P|. Exs.
20, 61, 91).

102. The TD Evergreen account was located in Cangade(PIl. Ex. 91).

103. POA was an entity controlled by Merrill Scott, used to invest its clients’ funds in
brokerage accounts, such as TD Evergreen Wealth Management/Toronto Dominion Bank. (Tr.
133:11-21, May 21, 2012); (Tr. 181:4-20, May 21, 2012); (Tr. 296:2-15, May 22, 2012); (PI. Ex.
118, Ackerson Dep. Tr. 49:13-50:4ge(PI. Exs. 20, 61, 68).

104. McBride directed employees of Merrill Scott as to which séesrshould be
purchased by POA and held in the TD Evergreen account. (Tr. 49:19-50:23, May 21, 2012); (Tr.
86:21-87:1, May 21, 20123ee(PI. Ex. 68).

105. The amounts that were transferred into the TD Evergreen account from POA were

consistent with amounts transferred from the Lombard account to POA. (Tr. 249:6-18, May 22,
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2012); (Tr. 254:14-255:8, May 22, 2012); (Tr. 254:14-255:8, May 22, 2012); (PI. Ex. 118,
Ackerson Dep. 169:25-170:12).

106. Whenever McBride directed that an investment be made in blue chip stocks, these
stocks were purchased and held in the TD Evergreen account. (Tr. 255:9-256:6, May 22, 2012).

107. McBride also had an E*Trade account with a portfolio of stocks and securities he
managed himself. (Tr. 255:9-15, May 22, 2012).

108. The stock purchases the TD Evergreen account and in McBride’s E*Trade
portfolio were consistemwith respect tavhich securities were purchased and wtensecurities
were purchaseTr. 255:9-256:6, May 22, 2012).

109. The TD Evergreen account carried a balance of $39,507.22 in 2000. (Tr. 112:17-
113:16, May 21, 2012); (Pl. Ex. 91, p. H&H02282); (Def. Exs. 27, 28).

110. The TD Evergreen account carried a balance of $10,899.63 in 2001. (Tr. 252:19-
253:23, May 22, 2012); (Def. Ex. 28, p. H&H02289).

111. Pursuant to McBride’s request, a Globat8rities Corporation (Canada)
brokerage account was established and held in the name of Lombard & Associatelg Ltd., ¢
Merrill Scott & Associates, account number XXX-308U-0 (the “Global Secsard#ezount”). (Tr.
111:20-112:18, May 21, 2012); (Tr. 134:8-23, May 21, 2012); (Tr. 183:8-15, May 21, 86&2);
(Pl. Exs. 17, 18, 90, 116).

112. The Global Securities account was located in CarselgPl. Exs. 17, 18).

113. The Global Securities account carried a balance of $299,977 in28§®)I. Ex.

90, p. H&HO01063).
114. The Global Securities account carried a balance of $308,377 inQ6§P.. Ex.

90., p. H&H01060).
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115. McBride was aware that his assets were being handled by Mark Stern, who
worked for Global Securities. (Tr. 134:8-23, May 21, 2012); (Tr. 246:10-21, May 22, 2012); (PI.
Ex. 17);see(Pl. Ex. 71 at  13).

J. McBride Pulled His Assets Out of Merrill Scott in Mid-2001.

116. McBride stopped receiving biweekly spreadsheets reflecting the status of his
assets in the foreign accounts séime in early 2001. (Tr. 336:3-6, May 22, 2012).

117. McBride also stopped receiving billing statements for interest pagron the
line of credit someéme around early 2001. (Tr. 336:7-12, May 22, 2012).

118. McBride was concerned about the legitimacy of Merrill Scott no later thaahMar
of 2001. (Tr. 339:11-14, May 22, 2012).

119. McBride convinced Merrill Scott employees to increase the amount of the line of
credit by $665,000He then immediately withdrew all those funds from the line of coedit
March 2, 2001. (Tr. 339:1-10, May 22, 2012); (PI. Ex. 86).

120. McBride filed a claim with a receiver appointed to administer Merrill Scott,
stating that he had an interest in both Drehpunkt and Lombard. (Pl. Exe8)r. 152:15-

153:16, May 21, 2012).
K. McBride Did Not File an FBAR Report for the Tax Years 2000and 2001.

121. In 2000 and 2001, McBride knew that the Drehpunkt account, the Lombard
account, the TD Evergreen account, and the Global Securities account, (collettisv&lgreign
accounts”), were located in countries outside of the United States. (Tr. 274:1-6, May 22, 2012);
(Tr. 276:16-22, May 22, 2012); (Tr. 283:20-25, May 22, 2012); (PI. Exs. 17, 18, 91).

122. For all relevant periods prior to the filing of his 2001 federal income tax return,
McBride’s personal accountant was Craig SeyfiStayner”). (Tr. 204:12-15, May 21, 2012);

(Tr. 268:25-269:7, May 2, 2012); (Tr. 270:18-25, May 22, 2012); (Tr. 310:16-22, May 22, 2012).
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123. Stayner was also the accountant who prepared the federal tax returns fop the Cli
Company. (Tr. 270:18-25, May 22, 2012); (Tr. 306:11-13, May 22, 2012).

124. McBride never discussed his involvement with Merrill Scott with Stayner. (Tr.
270:18-25, May 22, 2012).

125. McBride never informed Stayner of either the TD Evergreen account or the
Global Securities account. (Tr. 306:11-18, May 22, 2012).

126. No other person assisted McBride in the preparation of his federal tax feturns
the tax year 2000. (Tr. 268:25-269:7, May 22, 2012).

127. McBride was the sole source of information used by Stayner in preparing
McBride’s personal federal tax retuior the year 2000. (Tr. 360:6-21, May 22, 2012).

128. McBride prepared and sent Stayner statements of his financial affaing fpedr,
and informed him what deductions McBride sought to take. (Tr. 360:14-17, May 22, 2012).

129. McBride checked to see that Stayner accurately included at least some of the
information he transmitted to Stayner on the schedules to the Form 1040. (Tr. 360:17-21, May
22, 2012).

130. For the tax year 2001, Taylor prepared McBride’s personal federal income tax
return. (Tr. 306:19-21, May 22, 2012).

131. On McBride’s U.S. Individual Income Tax Return (Form 1040) for the tax year
2000, Schedule B, Line 7a contained the following question/instruction: “At any tinmgdur
2000, did you have an interest in or a signature or other authority over @direstount in a
foreign country, such as a bank account, securities account, or other financial aSesunt?

instructions for exceptions and filing requirements for Form TD F 90-22.1" (Pb@gx
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132. On McBride’s Form 1040 Schedule B for the tax year 200Q,ine 7a, the “No”
box is filled. (PIl. Ex. 56).

133. On his federal income tax return (Form 1040) for the tax year 2000, McBride did
not report that he had an interest in any foreign bank or financial account. (Tr. 310:23-311:
May 22, 2012)see(Pl. Ex. %).

134. McBride did not complete or file a Form TD F 90-22.1 for the tax year 2000. (Tr.
311:4-7, May 22, 2012).

135. The Form 1040 U.S. Individual Income Tax Return for the tax year 2000 signed
by McBride contains the following declaration immediately above theasure line: “Under
penalties of perjury, | declare that | have examined this return and accongpschedules and
statements, and to the best of my knowledge and belief, they are true, correct, amtecompl
Declaration of preparer (other than taxpayer) is based on all information of wapdrer has
any knowledge.” (PI. Ex. 56, p. 2).

136. On McBride’s U.S. Individual Income Tax Return (Form 1040) for the tax year
2001, Schedule B, Line 7a contained the following question/instruction: “At any tinmgdur
2001, did you have an interest in or a signature or other authority over a financiaitanca
foreign country, such as a bank account, securities account, or other financial aSeaunt?
instructions for exceptions and filing requirements for Form TD F 90-22.1” (PbBx

137. On McBride’s Form 1040 Schedule B for the tax year 2001, on Line 7a, the “No”
box is filled. (PIl. Ex. 57).

138. On his federal income tax return (Form 1040) for the tax year 2001, McBride did
not report that he had an interest in any foreign bank or financial account. (Tr. 31224-Z2M

2012);see(Pl. Ex. 57).
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139. McBride did not complete or file a Form TD F 90-22.1 for the tax year 2001. (Tr.
312:4-7, May 22, 2012).

140. The Form 1040 U.S. Individual Income Tax Return for the tax year 2001 signed
by McBride contains the following declaration immediately above the signbe: “Under
penalties of perjury, | declare that | have examined this return and acoongpschedules and
statements, and to the best of my knowledge and beliefatkeyue, correct, and complete.
Declaration of preparer (other than taxpayer) is based on all information of whpdrer has
any knowledge.” (PI. Ex. 57, p. 2).

141. McBride signed his Form 1040 U.S. Individual Income Tax Returns for the tax
years 2000 and 2001. (PIl. Exs. 56, 57).

L. McBride Never Obtained a Legal Opinion Regarding the Consequences of Engaging
in Merrill Scott's Master Financial Plan.

142. On December 10, 2009, McBride stated, under penalty of perjury, that he
“reviewed and considered all [Merrill 8tt]-based literature and marketing information,
including its‘due diligence’ information on each of its officers and its track recordipiergeto
being in ‘good standing’ with Utah. This information includes (but is not all-inclusivehe. . t
legal goinion included as part of McBrideinitial disclosures, and the packet of [Merrill Scott]
literature . . .” (Pl. Ex. 3, Response 6).

143. At trial, McBride contradicted that statement and testified that he did not read the
legal opinion that was provided tarhby the Estate Planning Institute, a Merrill Seaihtrolled
entity. (Tr. 402:9-16, May 22, 2012).

144. McBride never obtained an outside legal opinion from an attorney about his

reporting or tax obligations under the Master Financial Plan. (Tr. 271:11, May 22, 2012).
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145. Even though McBride was “concerned” about Merrill Scott no later than March,
2001, McBride did not discuss his involvement with Merrill Scott with Stayner, his aecaunt
in connection with the preparation of his federal income tax return, which Staymed sigd
dated April 6, 2001, and McBride signed and dated April 14, 2001. (Tr. 270:18-22, May 22,
2012); (Tr. 392:10-20, May 22, 2012); (PI. Ex. 56).

146. McBride never sought advice from Stayner on the legality of the skateg
contemplated by the Master Financial Plan or otherwise employed byINbewit. (Tr. 392:10-
20, May 22, 2012).

147. McBride never provided Stayner any of the promotional or informational
materials provided to him by Merrill Scott. (Tr. 270:18-25, May 22, 2012); (Tr. 392:10-20, May
22, 2012).

148. McBride never informed his accountant, Craig Stayner, of his involvement with
Merrill Scott in connection with the preparation of the Clip Company’s tax retarr2)00.(Tr.
270:23-25, May 22, 2012); (PI. Ex. 3, Response 4).

149. McBride did not discuss his involvement with Merrill Scott with Stayner because
he “thought that was the purpose of Merrill Scott because . . . if you disclose dhataaan the
form, then you pay tax on them, so it wegamst what [he] set up Merrill Scott for in the first
place.” (Tr. 392:13-29, May 22, 2012).

150. McBride did not tell or otherwise inform Craig Stayner that Craig Taylor may
have relevant information or expertise regarding McBride’s tax and negailigatons as a
result of entering into a Master Financial Plan with Merrill Scott. (Tr. 270218 ay 22, 2012);

(Tr. 392:10-20, May 22, 2012).
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151. McBride sent the materials provided to him by Merrill Scott to Newell's
accountant, Craig TaylgtTaylor”), in or around July, 1999. (Tr. 322:18-323:2, May 22, 2012).
152. Taylor declared, under penalty of perjury, that he only used the information
provided to him by McBride in order to prepare McBride’s federal income tax re{@n&x. 8,
1 2). Taylor also stated that McBride never informed him that he had anynfbeeig accounts.
(Pl. Ex. 8, 1 6).

M. McBride Lied to the IRS and the United States in Order to Hide his Ownership and
Financial Interest in the Foreign Accounts.

153. Beginning in 2004, the IRS began to investigdtBride for potential issues
related to his federal income tax returns as a result of his participation in Meottlljgfograms.
(Tr. 92:22-93:2, May 21, 2012).

154. The IRS determined that McBride worked with Merrill Scotséd up an offshore
business structure to move domestic profits of the Clip Company offshore byngqtte costs
of inventory paid to Piao Shang and retaining the excess funds in foreign firemooahts(Tr.
95:19-96:7, May 21, 2012); (PI. Ex. 13).

155. Over the course of the examination, the IRS repeatedly requested that McBride
produce various documents related to his participation in Merrill Scott progfBm$08:21-25,
May 21, 2012).

156. Initially, McBride did not produce any emails, letters, or handwritten notes in
response to the IRS’s document requests. (Tr. 148:4-21, May 21, 2012).

157. Ininterviews with the IRS, McBride denied that he had utilized the programs
described in the Master Financial Plaith offshore components. (Tr. 106:23-107:5, May 21,

2012).
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158. Ininterviews with the IRS, McBride lied to the IRS, and denied knowledge of any
wire transfer from the Drehpunkt account or the Lombard accfimt07:9-17, May 21,

2012); (Tr. 309:21-310:1, May 22, 2012).

159. In interviews with the IRS, McBride lied to the IRS, and claimed that the money
funneled from Piao Shang through Fidelity Funding and Legacy Capital to the Clipa@pm
constituted a valid loan from Piao Shang, as opposed to the profits of the Clip Company. (Tr.
309:14-20, May 22, 2012).

160. In interviews with the IRS, McBride lied to the IRS, and denied knoBiragdon
Carver. (Tr. 124:20-125:24, May 21, 2012); (Tr. 310:2-6, May 22, 2012).

161. Ininterviews with the IRS, McBride lied to the IRS, and denied knowing Court
Armstrong. (Tr. 310:7-11, May 22, 2012).

162. In the course of its examination, the IRS requested the McBride file an FBAR
report, Form TD F 90-22.1 for the tax years 2000 and 2001, but McBride did not(do. so.
158:5-14, May 21, 2012).

163. As a result of McBride’s failure to comply with the FBAR requirements for the
tax year 2000, the IRS assessed McBride with a civil penalty assessritenamount of
$100,000 ($25,000 per @munt) for his willful failure to report his interest in the foreign
accounts as required by 31 U.S.C. § 5314. (PI. Ex. 1).

164. As a result of McBride’s failure to comply with the FBAR requirements for the
tax year 2001, the IRS assessed McBride with a caribfiy assessment in the amount of
$100,000 ($25,000 per account) for his willful failure to report his interest in the foreign

accounts as required by 31 U.S.C. § 5314. (PI. Ex. 2).
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CONCLUSIONS OF LAW

l. STATUTORY FRAMEWORK

Section 5314(a) authorizes thecBaary of the Treasury to require that U.S. citizens
report when they “make][] a transaction or maintain[] a relation for any peitio@ ¥oreign
financial agency.” 31 U.S.C. § 5314(a) (200The Secretary has exercised that authority, and
requires that individuals “having a financial interest in, or signature or other authory av
bank, securities or other financial account in a foreign country shall report satbnsHip . . .
for each year in which such relationship exists,” 31 C.F.R. § 103.24(a) (2001), but only “with
respect to foreign financial accounts exceeding $10,000 maintained during the pcaleodsr
year.” 31 C.F.R. § 103.27(c) (2001)The Secretary may impose penalties upon taxpayers that
violate this requirement. 31 U.S.C. § 5321(a)(5) (2001). As it existed during the ysarseat
prior to an amendment that took effect in 2004, Section 5321(a)(5) authorized penaltigs agains
taxpayers who “willfully” violated Section 5314, in the amount of $25,000, or the value of the
unreported account (not to exceed $100,0@8ealso31 C.F.R. § 103.57(g)(2) (2001).

Thus, in order to prevail, the United States must satisfy the following elemgnts: (a
McBride was a citizen of the United States, or a resident or a person doingbusitiee United
States during 2000 and 2001; (b) McBride had a financial interest in, or signatory or other
authority over, a bank, securities or other financial account during 2000 and 2001; (c) the bank,
securities or other financial account had ahed¢athat exceeded $10,000 during 2000 and 2001;

(d) the bank, securities or other financial account was in a foreign country; (e)del¢aled to

2 The Secretary implemented the regulatory requirements with-atepareporting process. Form 1040, Schedule
B, Part Ill instructs taxpayers to indicate an interest in a financial actoaribreign county by checking “Yes” or
“No” in the appropriate boxSeeUncontroverted Fact No. 8. Form 1040 further refers taxpayers to Form90b F
22.1 which provides specific instructions for reporting a financiatéstdn orauthority over bank accounts,
securities accounts, or other financial accounts in a foreign cous#gincontroverted Fact No. 9.
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disclose the bank, securities or other financial account; (f) the failurpdd mas willful; and
(g) theamounts of the penalties were proper.

. BURDEN OF PROOF

The statute at issue, 31 U.S.C. § 5321(b){2rmits the Secretary of Treasury to
“commence a civil action to recover a civil penalty assessed under subsection.(@)he
statute does not specify the legal standard to be applied by courts in such an actiome The
district court that hadirectly addressethe question of the burden of proof in a civil FBAR
penalty caséJnited States v. Williamgoncluded that thenited Statesburden ofproof was
“the preponderance of the evidence” on all questions before the court, including thengofesti
whether the taxpayesrfailure to reporin that case was “willful.”United States v. Wiams, No.
1:09-cv-437, 2010 WL 3473311 (E.D. Va. Sep. 1, 2016Y,d on other groundsJnited States
v. Williams No. 10-2230, 2012 WL 2948567 (4th Cir. Jul. 20, 2012). “In enforcement actions
brought by the Government in other contexts, . . . the Government is required to prove its case by
a preponderance of the evidence on tleena established at trialltl. at *1 (internal citations
omitted)). In additionthe district court ilWilliams held that “[tlhe Court's review islé novo
and the general rule is that it is a decision based on the merits of the caseandmotecat
developed at the administrative leveld. (quotingEren v. Comm;r180 F.3d 594 (4th Cir.
1999)).

The preponderance of the evidence standard applied lysthiet court inWilliamsis
the correct standard. As with Government penalty enfonceamal collection cases generally
absent a statute that prescribes the burden of proof, imposition of a higher burden &f proof i
warranted only where “particularly important individual interests or riglai® "at stakeSee

Herman & MacLean v. HuddlestpA59 U.S. 375, 389 (1983y)rogan v. Garner498 U.S. 279,
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286 (1991). Because the FBAR penalties at issue in this case only involve money, it does not
involve “particularly important individual interests or rights” astthlarase is used iHuddleston
andGrogan In Huddlestonthe court of appeals had reversed the district court, stating that the
district court’s application of the preponderamédhe-evidence standard in connection with a
fraudulent misrepresentationseawas incorrect and that a “clear and convincing evidence”
standard should have applied in connection with allegations of fraud. 459 U.S. at 379. The
Supreme Court reversed, stating that the applicable burden was merely a prepencittze
evidence ircases, even where allegations of fraud were involved, unless “paryicmpdrtant
individual interests or rights ase¢ stake.ld. at 390.

By contrast, imposition of even severe civil sanctions that do not implicate such

interests has been permittedeafproof by a preponderance of the evideSas

e.g., United States v. Reg&82 U.S. 37, 48-49 (1914) (proof by a preponderance

of the evidence suffices in civil suits involving proof of acts that expose a party to

a criminal prosecution).
Id. at 389-90United States v. Regdreld that, at least where the Government is suing to recover
a monetary penalty (as is the case here), its suit is a “civil action” to be “ceddunct
determined according to the same rules and with the same incidents as aribtwtions.”
232 U.S. at 46-47Thelogic of Huddlestorhas been applied in the civil tgpenalty areaSee,
e.g., Mattingly v. United State824 F.2d 785, 787 (8th Cir. 1991) (“The standard of proof in
these [civil tax violation] cases usually a preponderance of the evidence, and by statute the
burden of proof is often placed on the government.”).

Moreover, the Supreme Court has been unwilling to require that litigants meeta highe
burden of proof than the preponderance of the eeletandard where the statute does not

specify a higher burden of pro@ee Grogaj498 U.S. at 286 (“The language of [the statute]

does not prescribe the standard of proof . . . . This silence is inconsistent with the view tha
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Congress intended to require a special, heightened standard of proof.”). With te§dec
U.S.C. 8§ 5314 and 5321, Congress did not specify any special, heightened standard of proof. As
a result, there is no reason to deviate from the default burden of proof applicabledasesi
Therefore, the United States bears the burden of proving that McBride wifdiléd to
file FBARs with respect to the accounts at issue by the preponderance of the evidence
1. THE UNITED STATES HAS PROVEN, BY A PREPONDERANCE OF

THE EVIDENCE, EACH OF THE ELEMENTS OF THE ASSESSED
CIVIL FBAR PENALTIES.

a. Jon McBride is a citizen of the United States.
There is no dispute that Jon McBride is a citizen of the United States. Findirgstof
supra (“FOF"), 1 1.
b. Jon McBride had a financial interest in the accounts at issue.

McBride had a “financial interesti theDrehpunkt, Lombardl'D Evergreenand
Global Securities accountPursuant to 31 C.F.R. § 103.24(a) (2001), individuals disidbse
“a financial inerest in, or signature or other authority over, a bank, securities or other financial
account. The Drehpunkt and Lombard accounts were bank accounts, and the TD Evergreen and
Global Securities accounts were securities account§, &1, 54, 101, 111. Unfortunately,

Section103.24(a)oes not clarify what awstitutes a “financial interest

IRSForm TD F 90622.1 (the formused for reportig interess inforeign financial
accouns) states tha&n individual has eeportable “financial interest” iforeign accourgfor
which he "is the owner of record" or for whitthe owner of record or holder of legal title is: (a)
a person acting as agent, nominee, attorney, or in some other capacity on behalf of the
[individual]; (b) a corporation in which the United States person owns directly ordtigineore

than 50 percent of the total value of shares of stock; [. . .] or (d) a trust in wiClmited States
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person either has a present beneficial interest in more than 50 percent ofttherdssen which
such person receives more than 50 percent of the current incesEdrm TD F 9622.1,
(Plaintiff's Ex. No. 1; Uncontroverted Fact No. 9). This language asgdisroad range of
relationships through which a party may maintain an interest in a foreign fihacooant and is

consistent with more recent regulation

Under this definition, McBride had a financial interest in each of theftoeign
accounts at issuelhe accounts werteeated by Merrill Scott @¥vicBride’s” accounts— as
reflected on the documentation and communications related to those accwlihsBride’s
understanding and expectation as well as the course of deglmiylerrill Scott— and
McBride had the expectation of enjoyirgetbenefit of the assets irethccounts. FOF, 1 62,
64, 65. The documentatioalated to the foreign accoursisows that persores entities
employed by or otherwise associated with Merrill Seattid act on behalf of McBride as
nomineeofficers/directoss of IBCs or as thenominee holdey of theaccountsFOF, 111, 45, 46,
64, 101, 103, 104, 111.

Through this deliberately disguised ownership structdeBride was able to direct
Merrill Scott to usehte overpayments and profits — that would have otherwise flowed to the
Clip Company but were instead captured overseas in the Drehpunkt and Lombard accounts — in
whatever way he saw fit. FOF, §%-75, 86-115. Given McBridgtacit ownership of the value
held in these accounts, Drehpunkt and Lombard were each a “corporatiorin/MbBride]
ownled] directly or indirectly more than 50 percent of the total value of shares lkf stoc

McBride was then able tirect Merrill Scott to repatriate the Clip Company’s overpayments by

#31 C.F.R. § 1010.350(e)(®#3) (2011) essentially adopts the definitions of “financial interest" used in F@® T
90-22.1 and indicates that "financial interest" is intended to reach a situdtere entities are used to disguise the
taxpayer's interest in foreign accounts.
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funneling them through Drehpunkt back to the Clip Company disguised as a “line of adit” f
Legacy Capital, an entity controlled by Merrill Sc@eeFOF, 1176-85 (SeeUncontroverted

Fact No. 5). During 2000 and 2001, the Clip Company “borrowed” more than $1.2 million
dollars of its own money and only repaid a fraction of the principal and interest{f@8-81.
Hundreds of thousands of dollars of this “borrowed” money was then distributed directly to
McBride in the brm of “partner draws” which areaccounted for as “royalty payments.” FOF, |
84. McBride acted as though the assetstained in each of the foreign accounts, as well as the

line of credit, were his and were maintained for his benefit. FOF, {1 45, 46, 62-75, 84, 86-115.

McBride was able to exerciseibstantiatontrol over the Drehpunkt and Lombard
accountdy communicating with Merrill Scott employees and instructing them on how to
dispose of the assets, whether that disposition was to fund an investment or trarfafeitsh
FOF, 1163-75, 86-115These transfers were initiated at the request of McBridenamadally
made exclusivelyor his own benefit without any possible business purpose for either Drehpunkt
or Lombard (or Merrill Scott for that matter). FOF,8899 Not one of McBride’s regests to
transfer funds was ever denied by the employees of Merrill Scott. FC&-,Ifi many instances,
employees of Merrill Scott requested explicit authorization and instructiomsMicBride in
order to dispose of the funds in the foreign accounts. FOF, | 74. Through Merrillrigcibét a
affiliate, McBride was also able to establish the TD Evergreeoust@nd the Global Securities
account (held in the name obimbard & Associates, Ltd.) and direct the securities purchased
and held in those accounts for McBride's bendfDF, 1100-115. Although the money used
to fund the TD Evergreesecurities acaunt was apparently routed through POA (which held

money on behalf of many other Merrill Scott clientee securities irboththe TD Evergreen
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and Global Securitiescaounts were purchasatiMcBride's directionand were held on his

behalf. FOR, 19100, 105-108, 111.

The evidencéhusdemonstrates that there was an agency relationship between McBride
and Merrill Scotthrough whichVicBride owned and contrtgd the Drehpunkt, Lombard, TD
Evergreen, and Global Securities accounts. Accordingly, Mr. McBride’&sttier the
Drehpunkt, Lombard, TD Evergreen, and Global Securities accosessto the level of a

financialinterest thatriggered the FBAR reporting requirements.

c. The foreign accounts were located outside of the United States.
The four foreign accounts at issue in this case were located in countries outside the
United States. FOF 1L, 54, 101, 111, Uncontroverted Fact No. 6.

d. The foreign accounts each had a balance that exceeded $10,000 in both 2000
and 2001.

The foreign bank accounts at issue had balances of at least $10,000 in 2000 and 2001 as
demonstrated by statements issued for those accounts as well as the invesyghigolRS that
traced the flow of funds from Piao Shang throtlgdhDrehpunkt account, the Lombard account,
the TD Evergreen account, and the Global Securities account. FOF, § 57-60, 109, 110, 113,
114.

e. McBride failed to disclose the foreign accounts in accordance with the FBAR
requirements.

McBride filed U.S. Individualncome Tax Returns for both the tax years 2000 and 2001,
which did not disclose any interest in any of the foreign accounts. FOF, 1 13RcBitle

did not file aForm TD F 9022.1 for either of the tax years 2000 or 2001. FOF, 1 134, 139.
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f. McBride’s Failure to Report His Interest in the Foreign Accounts was
Willful.

Section 821(a)(5) does not define how to assess whether anduodl acted willfully in
his failure to comply with the reporting requirements imposed by 8§ 5314. “[Whifisl a
‘word of many meanings whose construction is often dependent on the contéxthnitw
appears.”Safeco Ins. Co. of Am. v. BuB51 U.S. 47, 57 (2004) (quotimyyan v. United
States524 U.S. 184, 191 (1998)).

Because § 5321(a)(5) involves civil penalties, the applicable definition of wikisiiise
that which has been usedather civil contexts, including civil tax collection matters and
compliance with reporting requirements. Where willfulness is a condition of chviitiya it
covers “not only knowing violations of a standard, but reckless ones as Saft¢o Ins. Co.
551 U.S. at 57¢f. United States v. lllinois Central R. C803 U.S. 239, 242-43 (1938)
(“willfully” includes “conduct marked by careless disregard whether or nohasdhe right to
so act”) (citation omitted). Therefore, “willfulness” may be satis$fby establishing the
individual’'s reckless disregard of a statutory duty, as opposed to acts that are knaMeteo vi
the statutory duty at issuBeeSafeco Ins. Cp551 U.Sat57. An improper motive or bad
purpose is nohecessary to establish willfulness in the civil cont&xt Arms Int’l v. Herbert
563 F.3d 78, 83 (4th Cir. 2009rino v. Simon606 F.2d 449, 451 (4th Cir. 1979).

The Supreme Court recently confirmed that acting with “willful blindness” t@tiveous
or known consequences of one’s action also satisfies a willfulness requirement ¢iviva@ind
criminal contextsSeeGlobal-Tech Appliances, Inc. v. SEB $181 S. Ct. 2060, 2068-69
(2011)(“persons who know enough to blind themselves to direct proof of critical facts i effec
have actual knowledge of those facts”) (cititigited States v. Jeweb32 F.2d 697, 700 (9th

Cir. 1976) én bang). Under the “willful blindness” standartia willfully blind defendant is one
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who takes deliberate actions to avoid confirming a high probability of wrongdoing anchwho
almost be said to have actually known the critical fadts.at 207071. Where a taxpayer makes
a "conscious effort to avoid learning about reporting requirements," evidenoehoivalful
blindness is a sufficient basis to establish willfulnéBsted States v. William€ase No. 10-
2230, 2012 WL 294856%t*4 (4th Cir. Jul. 20, 2012) (internal quatans omitted)

In civil contexts involving a requirement to report or disclose certain infowm#o the
IRS, willfulness has been defined as conduct which is voluntary, rather than ad@denta
unconsciousLefcourt v. United State425 F.3d 79, 83 (2d Cir. 1997) (definingillfulness” in
the context of a civil penalty for willfully failing to disclose required informatio the IRS as
conduct that “requires only that a party act voluntarily in withholding requestediation,
rather than accidentally or unconsciouytyaccordDenbo v. United State888 F.2d 1029,
1034-35 (10th Cir. 1993) (defining “willful” conduct as a “voluntary, conscious and intentional
decision”)(quotingBurden v. United State486 F.2d 302, 304 (10tir. 1973),cert. denied
416 U.S. 904 (1974)). Conduct that evidences “reckless disregard of a known or obvious risk” or
a “failure to investigate. . after being notified [of the violation]” also satisfies the civil standard
for willfulness in suclcontextsDenbq 988 F.2d at 1033.

Willfulness may also “be proven through inference from conduct meant to conceal or
mislead sources of income or other financial informatiddriited States v. Sturma@51 F.2d
1466, 1476-77 (@ Cir. 1991). Moreover, willful intentnay be proved by circumstantial
evidence and reasonable inferences drawn from the facts because direct ptdxqidier's

intent is rarely available&Sead. (citing Spies v. United State317 U.S. 492, 499 (1943)).
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1. McBride Had Knowledge of the Dutyto Comply with the FBAR
Requirements.

McBride was aware that he was engaged in a plan to avoid income taxes by isiding h
interest in assets in overseas shell corporati&@F, 1 16-20, 44-63Concomitant with this
intention is his willfulness with respect to whether or not he complied with the FBAR filin
requirements. McBride was “gung ho” about retaining Merrill Scott teassavoiding the
payment of his income taxes, FOF, § &ad he was similarly willful with respect to the FBAR
filing requirement. After all, McBride reasonéthat was the purpose of Merrill Scott because
.. . if you disclose the accounts on the form, then you pay tax on them, so it went against what
[he] set up Merrill Scott for in the first placé=OF, 1149.

A. Constructive Knowledge of the Reporting Requirements
Imputed to Taxpayers Who Sign Their Fedeal Tax Returns.

All persons in the United States are charged with knowledge of the StattuiEsgie.
Jones v. Wited States121 F.3d 1327 (9th Cir. 199{@iting Bollow v. Federal Reserve Bank
650 F.2d 1093, 1100 (9th Cir.1981)). It is well established that taxpayers are charged with the
knowledge, awareness, and responsibility for their tax returns, signed under pehakigsry,
and submitted to the IRSViagill v. Comm’; 70 T.C. 465, 479-80 (197&ff'd, 651 F.2d 1233
(6th Cir. 1981)Teschner v. Comm'iT.C. Memo. 1997-498, *17 (199 8¢cordUnited States v.
Overholt 307 F.3d 1231, 1245-46 (10th Cir. 2002) (observing thBtyan v. United State$24
U.S. 184, 194-95 (1998), the Supreme Court distinguished cas&hkidek v. United State498
U.S. 192 (1991) anRatzlaf v. United State510 U.S. 135 (1994) from another context of
willfulness on the grounds that thieighly technical statutes” involved in criminal tax
prosecutions “carve out an exception to the traditionalthaleignorance of the law is no excuse
and require that the defendant have knowledge of the law.”) (internal quotation marks and

citations omitted)see also AmvVending Group, Inc. v. United Statd92 A.F.T.R.2d 6305, *6
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(D. Md. 2008) (“Failing to read does not absolve a filer of his or his corporation’s legal
obligations. Of course if one does not read the instructions, one does not know of the obligation
to file the informational returns.”).

In United States WVilliams, the only case to examine willfulness in the context of a civil
FBAR penalty, the Fourth Circuiecentlyheld thatataxpayer was willful in failing to comply
with FBAR requirements when he signed a federal tax return that failed to disdasadtence
of foreign accounts, “thereby declaring under penalty of perjury that he headifged this
return and accompanying schedules and statements’ and that, to the best of his kribesledge
return was ‘true, accurate, and complet&&e United States v. Willian@ase No. 10-2230,
2012 WL 294856%9at * 4 (4th Cir. Jul. 20, 2012). The Fourth Circraversed théistrict court’s
findings of fact as “clearly erroneous,ii the grounds that the district court failed to consider the
taxpayer’s signature on his retusdficientevidence of his knowledge of his failure to comply
with the FBAR requirement. “A taxpayer who signs a tax return will not be heardrto cla
innocence for not having actually read the return, as he or she is charged witlctioastr
knowledge of its contentsld. (quotingGreer v. Comrn, 595 F.3d 338, 347 n.4 (6th Cir.
2010)). At a minimum, “line 7a’s directions to ‘[s]ee instructions for exceptions kmgl fi
requirements for Form TD F @®P.1"” puts a taxpayer “on inquiry notice of the FBAR
requirement.ld. As a result, the Fourth Circuit held that Williamexplicit statement that he
never consulted Form TD F 90-22.1 or its instructions, neaat line 7a, and “never paid any
attention to any of the written words on his federal tax return” constitutedmstmous effort to
avoid learning about reporting requirements,”” and his false answers on hid fageeturn
“evidence conduct that wasieant to conceal or mislead sources of income or other financial

information.” Id. (quotingSturman 951 F.2d at 1476).
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A taxpayer’s signature on a return is sufficient proof of a taxpayer’s knowtédbe
instructions contained in the tax return form and in other contexts. “In general, incsvédeal
charged with knowledge of the contents of documents they sign—that is, they haveiGtimest
knowledge’ of those contentConsol. Edison Co. of N.Y., Inc. v. United Sta224 F.3d 364,
371 (2d. Cir. 2000)In In re Crawley 244 B.R. 121, 130 (Bankr. N.D. Ill. 2000), the debtors
contended that they did not read and review the information in their tax returol,wédre
prepared for them by their accountant, so they could not have failed to pay thewitHig.
Despite not reviewing the returns, the court charged the debtors with knowledgeaftéreg
of their returns, stating:

[P]eople who sign tax returns omitting income or overstating deductions often

blame their accountant or tax preparer. But these arguments never ge@anywh

People are free to sign legal documents without reading them, but the documents

are binding whether read or not.

Id. at 130 (quotingNovitsky v. AmConsulting Engr’s, L.L.C196 F.3d 699, 702 (7th Cir.
1999)).

Many cases hee cited the proposition thald] taxpayer's signature on a return does not
in itself prove his knowledge of the contents, but knowledge may be inferred from therggna
along with the surrounding facts and circumstances, and the signgtureasacieevidence
that the signer knows the contents of the retuseé, e.gUnited States v. Mohng949 F.2d
1397, 1407 (6th Cir 1991accordHayman v. Comm'1992 F.2d 1256, 1262 (2d Cir. 1993)
(holding that where a taxpayer “claims to have signed the returns without réaetimghe or]
she nevertheless is charged with constructive knowledge of their contents”). ddpthev
“knowledgeof the contents” discussed therein refers to the knowledge of what entries and

submissions are made by the taxpayer or the taxpayer’s préydaterey 949 F.2d at 1407

(“Such surrounding facts and circumstances include the defendant's knowledge ofrtbgsbusi

36



revenues, his active role in the operations, his hiring of the accounting firm, andrhsnpay

the taxes.”)accordUnited States v. Drap®68 F.2d 22, 26 (1st Cir. 1982) (“Appellant's
signature on his return was sufficient to establish knowledge once it had been shown that the
return was false.” (citingnited States v. Romanp®09 F.2d 26, 27 (1st Cir. 1974)). On the
other hand, knowledge of what instructions are contained within the form is direetigtilef

from the contents of the form itself, even if it were a blank. FOF, 1 132, 137. Ibtintsaere

to readMohneyotherwise, that result would conflict with the weBtablished legal principledh
citizens are charged with knowledge of the law.

By the same token, iBurack v. United States461 F.2d 1282 (Ct. Cl. 1972), the court
held that disregard of one’s duties should not “be ablefiati the statutory liability fixed upon
responsible persons by pleading that he did not know what he was signing and thatrhis acti
was tlerefore notwillful.” Id. at 1292-93. That is pcisely what McBride asks thtsurt to do
— to excuse his #ibility and knowledge of a plainly evident duty becaustalhedto read what
he was signingAccordKatz v. United State$21 F.2d 7, 10 (1st Cir. 1963) (“A return is not
short of wilful [sic] falsity because the taxpayer chooses to keep hinmeformed as to the
full extent that it is insufficient, or as to what exact figures should have bgerdad. Innocence
cannot outdistance ignorance.”).

Inferring knowledge of the contents of a return signed by the taxpayer isteatsith
the conclusion drawn by the Sixth CircuitWmited States v. Sturmawhich held that;lt is
reasonable to assume that a person who has foreign bank accounts would read the information
specified by the government in tax forms,” including the reference on Scheduted8RBAR.
951 F.2d at 1477. Moreover, the line of criminal cases dealing with whether or not ataxpay

signature on a return demonstrates knowledge of the contents has upheld convictiotisevhere
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jury was permittd to infer knowledge of the contents of the return from the signature on the
return aloneSee, e.g., United States v. Olhrés F.3d 967, 971 (1st Cir. 1995) (in prosecution
for tax fraud, “jury may permissibly infer that a taxpasemd his return and knew its contents
from the bare fact that he signed it)nited States v. Romanp®09 F.2d 26, 27 (1st Cir. 1975)
(jury could believe from the uncontested signature of the defendant on return that &éadhtde r
form, despite his claim that he merely signed the return that was prepared bydpaokke

In another case where plaintiffs alleged that a bank had a duty to inform its depafsitor
the FBAR requirement, the district court held that the plaintiffs could not showghkibr
reasonable reliance on any advice given (or not given) by the bank in interpinetingtructions
on the tax returrSee Thomas v. UBS ASo0. 11C4798, 2012 WL 2396866, *5 r{iR.D. IIl.
Jun. 21, 2012).The simple yesr-no question of Schedule B makes it inconceivable that [a
taxpayer] could have misinterpreted this questitoh.{holding that it was not possible to have
reasonably or justifiably relied on any negligent or fraudulent repregentaincerning the
applicability of the FBAR requirement).

B. McBride had knowledge of his obligation to file FBAR reports
for the foreign accounts, and failed to do so.

Knowledge of the law, including knowledge of the FBAR requirements, is imputed to
McBride. The knowledge of the law regarding the requirement to file an FBARficient to
inform McBride that he had a duty to file a Form TD F 90-22.1 for any foreign acicowhich
he had a financial interest.

McBride signed his federal tax returns for both the tax year 2000 and 2001. FOF. {1 135,
140, 141. AccordinglyMcBrideis charged with having reviewed his tax return and having
understood that the federal income tax return asked if at any time during jleatake held any

financial interest in any foreign bank or financial account. FOF, 1 131 Th&&ederal income
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tax returns contained plain instruction informing individuals that they have the duty to report
their interest in any foreign financial or bank accounts held during the tyehl&ee Thoma
2012 WL 2396866at*5 n.2. McBrideis thereforecharged with having had knowledge of the
FBAR requirement to disclose his interest in any foreigarfamal or bank accounts, as
evidenced by his statement at the time he signed the returns, under penaltyrpf {hexj he
read, reviewed, and signed his own federal income tax returns for the tax years 2000 and 2001,
as indicated by his signature on the federal income tax returns for both 2000 andCR0]
131-141.See WilliamsCase No. 10-2230, at *12. As a result, McBride’s willfulness is
supported by evidence of his false statements on his tax returns for both the 2000 and the 2001
tax years, and his signature, under penalty of perjury, that those statermentomplete and
accurate. FOF, {131-141.

More importantly McBride actually read the marketing and promotional materials
provided to him by Merrill Scott. FOF, § 14Phe marketing and promotional materials
informed McBride of the duty imposed by federal law that U.S. taxpayers@ueaed to report
their interest in foreign bank and financial accounts. FOF, 11 Z1A22 U.S. taxpayethe law
requires you to report your financial interest in, or signature authority oweforgn bank
account, securities account, or other financial account”). As a result, McBridethatl a
knowledge of his duty to file an FBAR for any account inchhie had a financial irest prior
to filing his 2000and2001 tax returns. McBride even testified that “the purpose of Merrill Scott”
was to avoid disclosure and reporting the existence of interests “becausgou. digclose the
accounts on the form, then you pay tax on them, so it went against what [he] set up btwtrill S

for in the first place.FOF, 149.
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McBride’s claim that he did not know he had a legal duty to file FBARSs is not credible
During his interviews with the IRS, McBride admitted to misleading the IRSj birout several
pertinent factual details, withholding information, and failing to disclose daatamyeevidence.
FOF, 11155-161. McBride has not only lied to the IRS, but has also made contradictory
statements in his sworn responses to interrogatories and his testimony ondh@mstgpare
FOF, 1 26, 28with 127. Moreover, once it was apparent the IRS was considering imposing the
FBAR penalty, McBride has had every incentive to continue to conceal his awarettess of
FBAR requirement. As a result, McBride’s evasive course of conduct in lying tR$arld
concealing information is circumstantial evidence of McBride’s willfuln8egSturman 951
F.2d at 1476 (holding that where a taxpayer “concealed his signaturetguthsiinterests in
various transactions, and his interest in corporations transferring cashdo foaaks” was
conduct adequate to infer willfulnessge alsdJnited States v. Dashney17 F.3d 1197, 1203
(20th Cir. 1997) (“[l]n the structuring context, ‘proof of concealment tends to prove knawvledg
of illegality.”) (quoting United States v. Marde#8 F.3d 564, 574 (1st Cir. 1995)).

2. McBride’s Conduct was Reckless.
A. Recklessness Satisfies the Civil Willfulness Requirement.

Under the wilfulness analysis in the analogous 8§ 6672 context, “A responsible person is
reckless if he knew or should have known of a risk that the taxes were not being paid, had a
reasonable opportunity to discover and remedy the problem, and yet faileckttaked
reasonable efforts to ensure paymederikins v. U.$101 Fed. Cl. 122, 134 (Fed. @D11). In
the same context, willfulness has been found whitie facts and circumstances of a particular
case, taken as a whole, demonstrate” that the taxpayer “knéwwd frave known that there

was a risk [of noncompliance] and failed to take available corrective action,theitiesult
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being the violation of the lavd. (citing Ghandour v. United State86 Fed. Cl. 53, 63 (Fed. Cl.
1996));accordMonday v.United States421 F.2d 1210 (7th Cir. 1970).

In Sorenson v. United Statescase which involved a civil penalty for the willful failure
to pay trust fund taxes to the United States, the taxpayer claimeddtakenly beliegd that
withholding need not be made on salaries paid out of ‘personal’ funds.” 521 F.2d 325 (9th Cir.
1975). However, the Ninth Circuit specifically rejected the argumenttitsasubjective lack of
knowledge excused the defendant from having knowletifeealuty imputed to him, stating
“He also had an accountant and an attorney available when he sought advice. If he did not
understand his responsibilities it is because he did not ask those who could have informed him;
and if he did not ask we are ino#id to believe that was because he preferred ignorddcat”
329 (concluding that “he acted with a reckless disregard for obvious risks,” enifficisatisfy
the willfulness requirement).

An individuals actionsmay be deemed willful ithe individualrecklessly ignorethe
risk that conduct is illegal by failing to investigate whether the conduct is legglayjers have
long been cautioned that they have a responsibility to “investigate cldigrstiey are likely
‘too good to be true.’Pasternak v. Comnvi990 F.2d 893, 903 (6th Cir. 1993) (quoting
McCrary v. Comm’y92 T.C. 827, 850 (1989)). “When, as here, a taxpayer is presented with
what would appear to be a fabulous opportunity to avoid tax obligations, he should recognize
that he proceeds at his own periNeonatology Associates, P.A. v. Comra99 F.3d 221, 234
(3rd Cir. 2002).

B. Willful Blindness Satisfies the Civil Willfulness Requirement
The same logic applies to those who deliberatelydalearning of their legal duty or the

facts that would give rise to their wrongdoing. For an individual to have acted twilfah
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individual need not have been subjectively aware of the FBAR reporting requirenssg an
individual would be able tdefeat liability by deliberately avoiding learning of his or her legal
duties. “To allow the most clever, inventive, and sophisticated wrongdoers to hide behind a
constant and conscious purpose of avoiding knowledge of criminal misconduct would be an
injustice in its own right.'United States v. Jinwrigh683 F.3d 471, 478 (4th Cir. 2012). In order
to demonstrate willful blindness, teefendant must subjectively believe that there igh h
probability that a fact exists and the defendant must take deliberate aotanwsd learning of
that fact.”Global-Tech Applianced 31 S. Ct. at 2070-2071.

C. McBride’s Conduct Was Reckless and Willfully Blind as to the

Obvious Risk of Failing to Comply With the FBAR
Requirements.

McBride was either in reckless disregard of a known or obvious risk or willfulig Ibti
the possibility of the failure to make the proper disclosures to the IRS swltzofenis
involvement in the Mster Financial Plan.

I. Known or obvious risk.

BecausévicBride actedin reckless disregaraf the known or obvious risks created by his
involvement with Merrill Scotectual subjective knowledge is not required for him to have
willfully failed to comply withthe FBAR requirement&ee Sorenso®21 F.2d at 330.

As described above, McBride had notice of the potential risks of failing to repést one
interest in foreign bank accounts as a result of the correspondence betwleemddhmself,
as well as the article attached by Taylor. FOH Q2 By the time McBride filed his income
tax return for the tax year 2000, McBride was concerned aboutliNkzott, and it was, or
should have been, obvious to McBride that Merrill Scott was employing illeggitra. FOF,

19 145 seeFOF, 113;see also SEC v. Merrill Scott & Assates, Ltd. et aJ.Complaint for
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Temporary Restraining Order, Preliminary and Permanent Injunctionsemadl and Other
Equitable Relief (Case No. 2:@2-0039, January 15, 2002).

The risk of failing to comply with all applicable reporting requirements with ceégpe
assets hidden through the Master Financial Plan was also obvious. McBride undéegtbed t
was engaging Merrill Scott in order to take advantage of a scheme to avoidraageseusing
means that initially appeared to him to be tax mrad$-OF, 1 17, 19, 20AcBride was aware
that the strategies used by Merrill Scott involved using nominee directorB@adhat would
disguise the true ownership lok assets in the Master Financial Plan. FOB4]%6, 69, 70, 74.
When Merrill Scott explained the Master Financial Plan, McBride’s initialtiagvas to say,
“This is tax evasion,” demonstrating that the risk of potential noncompliance was olfvfis
117. McBride even testified that “the purpose of Merrill Scott” was to avoidodise and
reporting the existence of his financial interests “because . . . if you @shksiccounts on the
form, then you pay tax on them, so it waghinst what [he] set up Merrill Scott for in the first
place.” FOF, 1149. And yet, McBride did not attempt to obtain a legal opinion that would
identify whether or not the scheme had any consequences widlttréshis filing obligations.
FOF, 1130, 31, 34. The risk of failing to comply with the FBAR requirements was therefore
known to McBride and obvious.

In addition, lecause the federal tax returns contain a plain instruction regarding the
disclosure of interests in foreign financial or bank accounts, the risk ofigféaidisclose an
interest in such a foreign account is obvious. The risk of failing to disclose a &hiserest in
a foreign account is an obvious risk, given that the question on line 7a of Schedule Bdavalil
to anyone who looks at a blank Form 1040 individual income tax r&emWilliams2012 WL

2948569, at *4. Moreover, the question is simple and appraises anyone who reads it of an
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obvious risk of failure to disclose one’s interest in foreign financial accdUrtis: simple yes
or-no question of Schedule B makes it inconceivable that [a taxpayer] could havenmistet
this question.”See Thomax012 WL 2396866at*5 n.2. As a result, the risk of failing to
comply with the FBAR requirements is an obvious risk.

Therefore, even if McBride did not have actual, sctibje knowledge of the FBAR
requirements when he signed and filed his federal income tax returns for ytleats 2000 and
2001, the risk of failing to comply with the FBAR requirements was known or obvious.

il Reckless disregard

In this case, McBride deliberately engineered a financial scheme, with thef Ivboridl
Scott, that he believed allowed him to remain unaware of his filing duties. kid ptarpose of
entering the Master Financial Plan was to make it appear that, for tax mip@sid not hae a
financial interest in the foreign accounts that could be subject to any repodimgeneents,
whether reporting income or FBAR. FOF, 1 149.

McBride was aware of the potential risks, which include criniahllity, of engaging in
activities resembling the strategies taken pursuant to the Master Financigll&targ assets in
foreign bank accounts without reporting income or the existence of those accountsY BOF, |
42. However, McBride did not care about the potential legal ramifications of tterMas
Financial Plan; he wagung ho” about the plan. FOF, § 32. He dat attempt to obtaian
outside legal opinion to assess the legality of Merrill Scott’s strategies. FQ6, 44 He now
claims he did not even attempt to read the legal opinion provided to him. FOF, { 143. He did not
discuss the legality or consequences of the Master Financial Plan witleiStaig accountant at

the time. FOF, 81. He did not obtain any kind of feedback from his partner’'s accountant before
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cutting two of the three checks paid to Merrill Scott in consideration of theeM@gsancial
Plan. FOF, 11 34, 37, 38.

Moreover, McBride was already suspicious of whether or not Merrill Scatwa
legitimate business before he signed or filed his federal income taxbs taxtyears 2@or
2001. FOF, 11 116-118, 145. However, he did not seek a legal opinion regarding the validity of
the Master Financidlan, or his reporting obligations under it at that time either.

i. Tax year 2000.

McBride’s failure to disclose all of the pertinent and relevant information that be
disclosed constitutes evidence of willfulneSee, e.g., Korecky v. Comn¥B81 F.2d 1566 (11th
Cir. 1986) (holding that a taxpayer who failed to disclose all relevant finastatainents and
affairs to his accountant cannot relyamvice from thaticcountant as a defense to fraud, which
includes a requirement of showing willfulrsgs

By virtue of his deliberately engineered belief that he did not have a finameigst in
the foreign account$/cBride did not disclose the existence of those accounts to Stayner, his
accountant who prepared his income tax returns for the tax yearRZDBQ1146-149.

McBride was the only source of information regarding his financial affimns which Stayner
based the preparation of his returns, but McBride did not include any of the information
regarding the Master Financial Plan or his involvement with Merrill Scott to &tay®F, 11
145-150. McBride’s decision taot disclose his involvement with Merrill Scott to Stayner was
deliberate and knowing. FOF199. The fact that McBride did not discuss these significant
financial strategies, involving millions of dollars, tvihis accountant for the tax year 2000 is
significant evidence of willfulness or at least recklessness andiMilihdnessSee Drape668

F.2d at 25 ¢onsidering it “significant” in determining whether the taxpayer had actédIky
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that the taxpayeanever discussed his participation in a tax shelter with his accountant for the
previous year). Moreover, the fact that Stayner prepared McBride’s retismdbeegate
willfulness on McBride’s part in failing to furnish Stayner with informatiomeerningall of the
relevant facts of his financial affairSeeUnited States v. Samaré43 F.2d 701, 703 (10th Cir.
1981) (“Defendant’s reliance on the advice of his lawyer and accountant does rtet nega
willfulness unless defendant made a complete disclo$wai mertinent facts.”) (citingJnited
States v. JetB52 F.2d 179, 182 (6th Cir. 1965))

As such, McBride’s failure to disclose all relevant information to Staynetdgmce of
his willfulness, or at least his reckless disregard, of the potential conseqoéfaiksg to
comply with the FBAR requirementSeeKorecky 781 F.2d at 1569. McBride subjectively
believed that there was a high probability that a fact existmmely, that there were reporting
obligations that might be shirked by engaging in Merrill Scott and the Masgerdtah Plan.
McBride further took steps to avoid learning of this fact by failing to dis¢i@sparticipation in
Merrill Scott to his accountant Stayner. As a result, McBride was willfullydiionthe
possibility that he héifailed to comply with the FBAR requirements. In addition, McBride'’s
failure to seek a legal opinion concerning his reporting requirements waglgssedisregard of
the known or obvious risk of failure to disclose his interest in a foreign accobetefdre,
McBride signed his returns with either full knowledge or reckless disregard bigthe
probability that they did not include all pertinent and required information.

Even if McBride did not already know of his legal duty to file an FBAR witpeesto
the foreign accounts, he did act deliberately in engineering a scheme tieidved would not
require learning of this duty by reporting his financial affairs relatedetdhster Financial

Plan. McBride’s belief, that the purpose of enterimg ithe arrangement with Merrill Scott was
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to “avoid reporting” the income one received, demonstrates that he had a siyffigitfot

mental state as to the reporting of either income or his financial interests iaasvacgounts. At
the very least, Bride must have been reckless as to the consequences of failing to report or
disclose income sources, and therefore reckless as to whether or not hisdagpettincome
would also result in a failure to comply with the FBAR requirements.

Furthermoreeven if McBride were not charged with knowledge of the contents of a tax
return by virtue of having signed it, the fact that McBride signed a fede@him tax return
without having an understanding as to its contents, while simultaneously engeaging i
transactions with foreign entities designed to avoid or defer tax, constiidesee of either
willful blindness or recklessness.

Iv. Tax Year 2001.

Though McBride asserted repeatedly that he relied on representationsritySdett
and its affiliated atirneys that the Master Financial Plan was legal, that reliance cannot negate
willfulness. “Taxpayers may not rely on someone with an inherent conflict oéstier
someone with no knowledge concerning that matter upon which the advice is given.”
Chamberlain v. Comm'66 F.3d 729, 732 (5th Cir. 1995) (citations omitted)). McBride
accepted responsibility for completing his own federal income tax returnstedeers by
Merrill Scott to prepare them for him. FOF, 1 36.

In 2001, McBride claims to have relied on Taylor to determine whether or not he was
subject to any reporting requirements for his interest in the foreign accétowsever, McBride
did not cal Taylor as a witnessothe court was presentedly with conflicting evidence as to

Taylor's out of court statements.
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In a declaration signed by Taylor on March 3, 2010, Taylor stated that McBeger"
informed [him] that [McBride] had any foreign bank accounts." Plaintiff's&at § 6.There
was no testimony that Taylor toMcBride not to report his interests in the foreign bank
accounts. Eveii Taylorwas fully aware of the Merrill Scott scheme, fated toproperly
adviseMcBride to reporthis interests in the foreign accounts, this wowdtlexcuse McBride.

The taxpayer, not the preparer, has the ultimate responsibility to file his r@tiner and pay the
tax due Kooyers v. Comm,IT.C. Memo. 2004-281 (2004). This duty cannot genelsdly
avoided by relying on an age#istate of Clause v. CommZ*22 T.C. 115, 123-24 (200Am.
Props, Inc. v. Comm,1”28 T.C. 1100, (1957aff'd, 262 F.2d 150 (9th Cir. 1958McBride

knew, or at least made himself willfully blind, about the needgontehis interestin the foreign
accounts when he signed his 2000 retdrhat Mr. Taylor mayhave futher facilitated
McBride'swillful blindnessa year lateby failing to dispense proper advice does not render
McBride's failure to report his interastforeign accounts any less willful.

Moreover, e/en if the decision not to disclose McBride’s interest in the foreign accounts
was based on McBride’s belief that he did not hold sufficient interest in those actmunt
warrant disclosure, that failure disclose those interests would constitute willfulnés$court
125 F.3d at 88 Once it is determined, as it was here, that the failure to disclose . . . information
was done purposefully, rather than inadvertently, it is irrelevant that thenfilg rave believed
he was legally justified in withholding such information. The only question that mensai
whether the law required its disclosure.”). Because McBride signed histteig, he is charged
with knowledge of the duty to comply with the FBAR requiremedtsted States v. Williams
Case No. 10-2230, *12. Whether McBride believed Taylor had determined that a disclasure wa

not required is irrelevant in light afefcourt which states that the only question is whether the
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decision not to disclose was voluntary, as opposed to accidental. The government does not
dispute that McBride’s failure to comply with FBAR was the result of his foiblat he did not
have a reportable financial interest in the foreign accounts. However, bedaurselévant that
McBride “may have believed he was legally justified in withholding such infobomig] [t]he
only question that remains is whether the law required its disclotafedurt 125 F.3d at 83.
Here, the FBAR requirements did require that MdBisclose his interests in the foreign
accounts during both the 2000 and the 2001 tax years. As a result, McBride’s failure to do so wa
willful.

g. The amounts of the assessed FBAR penalties are proper.

As it existed prior to an amendment that took effect in 2004, Section 5321 (a)(5)(B)(ii)
authorized penalties of “(I) an amount (not to exceed $100,000) equal to the balance in the
account at the time of the violation; or (I) $25,000.” The penalties at issue wessad
against McBride in the amount of $200,000 — $100,000 for 2000, and $100,000 fos2601.
FOF 11163, 164. These penalties were justified under Section 5321(a)(5)(B)(ii)(l) bebaus
foreign bank accounts each had balances of at least $10,000 in 2000 and 2001 as demonstrated
by statements issued for those accounts. FO&/-%Y, 109, 110, 113, 114. Accordingly, the
amounts of the penalties were proper. In addition to the amounssedsthe United States is
entitled to interest and penalties pursuant to 31 U.S.C § 3717.

CONCLUSION AND ORDER

The United States has established, by a preponderance of the evidence, each of the

requirements of 31 U.S.C. 8§ 5321 with respect to the assassgainst McBride for the tax

yeass 2000 and 2001.
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IT IS THEREFOREORDERED that judgment ENTEREDIn favor of the Plaintiff
United States of America and against Defendant Jon McBride in the amount of $200,000, plus
interest and penalties the amount of $74,621.92 pursuant to 31 U.S.C. § 3717.

DATED this8th day of November, 2012.

BY THE COURT:

Do Uhdf

David Nuffer N
United States District Judge
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