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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORJTAH, CENTRAL DIVISION

JOHN THOMAS, MEMORANDUM DECISION AND
ORDER GRANTING IN PART

Plaintiff, DEFENDANT’S MOTION FOR
SUMMARY JUDG MENT AND DENYING

PLAINTIFF'S MOTION TO STRIKE
V.

Case N02:09¢v-00737€CW
ORECK VACUUMS,andGREGLAWSON,

Individually. District JudgeClark Waddoups

Magistrate JudgPavid Nuffer
Defendars.

Defendants’ Motion for Summary Judgmeand Raintiff's Motion to Strike? are
referred to the magistrate judg consent of the parti€sAfter carefully considering the
filings, Defendants’ summary judgment motion is GRANTED IN PART as provided herein.
Plaintiff’s motion to strikeis DENIED.

BACKGROUND

John Thomas (Thomas) worked as Store Manager for Oreck Vacuums (Oreck) until
Februaryll of 2008, when managing owr@reg Lawsor{Lawson)fired him? Each side
presents a drastically different narrative explaining why this terminaticurec.

According to Thomas, Lawson’s decision was one primamibyivated by religious belief

and antimilitary sentiment. Before the termination of his employment, Thomas had been

! Motion for Summary Judgment, docket no. 14, filed February 26, 2010.
2 Motion to Strike, docket no. 21, filed March 17, 2010.

% Order [granting partiestipulated motion docket no. 25], docket no. 31, filed March 22, 2010; Referrkétdux
32, filed March 23, 2010.

* Complaint at 5. The complaint is attached as Ex. A, to Notice of Rénumgket no. 1, filed August 21, 2009.
5
Id. at 6.

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2009cv00737/71894/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2009cv00737/71894/47/
http://dockets.justia.com/

seekingto enlist in the military> When Thomas approached Lawson about his decision in
November of 2007, Lawson discouradeth from joining.” According to the Complaint,
Lawsonsaidthat military servicevould interfere with Thomas'’s job and would rob his family
“of blessings from Gatbecause it would necessitaterking on Sunday. The day after this
discussion, Thomas found a jobsfiagon the website monster.com for a management position
within his store, and believedat Lawson was plannirtg replacenim.’ In late January, 2008,
after the holiday rush had ended and several store projects had been cotfipletedas told
Lawson he would likely need some time off in May to be able to complete trainirigefor t
National Guard! Shortly thereafterLawson fired Thomas without explanatith.

Defendants, in contrast, point to Thomagpeated failure to meet coany fles goals
and the declining performance of his stbteThough Thomas had won sales awards earlier in
the year2007, by Decembe2007 and January 200Befendants sayhomass performance was
substandard?

In addition, Lawsorsays havas concernelly Thomassreaction toa mystery shopper
program*> Thomas advisedgainsthe program, and wheniitas neverthelesmplemented

Thomaswrote an email saying he felt the structure of the program was unfainaroetwas

61d. at 3-4.
“1d..
81d. at 4.

® Memorandum Opposing Motion for Summary Judgment (Opposing Memorandum) at 20,rao@@&tfiled
March 17, 2010.

10 SeeOpposing Memorandum at 42; Deposition of John Thomas at 93, attached as Exef@doaktum in
Support of Motion for Summary Judgment (Supporting Memorandum), docket noetiT;dibruary 26, 2010.

 Complaint at 5.

1d. at 5-6.

13 Supporting Memorandum at 2.
*1d. at 3.

1d. at 4.



“withdrawing” and would not pemally accept the related bonusakhough he would allow his
employees to participat®. Lawson characterizetthis as insubordinatiolf,and points to this
event along withThomas’sddeclining sales, as the troeotivation behind Thomas'’s
termination®®

Fdlowing his terminationThomas filed suit in Utah Stateurtalleging four separate
causes of action: religious discrimination and disparate treatment in violaffathed?|1; *°
termination based on an application to the armed forces in violation of the UniformemeSe
Employment and ReemploymeRightsAct;?° termination based on an application to the armed
forces in violation of Utah’s public policy wrongful termination doctrfhend outrageous
harassment that amounted to tortious intentional infliction of emotional diétré&ase to the
federal nature of the Title VII clainDefendants successfullgmoved the case to thiswrt on
August 21, 2009° Subsequently, on February 26, 2010, Defendants moved for summary
judgment on all claim&?

Following the motion for summary judgment, Thomas moved to strike portidhe of
affidavits submitted witlbefendants’ motion for summary judgment, alleging that they did not

meet the standardequired by Rule 56 dhe Federal Rules of Civil ProcedureOne

9d. at 3. See als®pposing Memorandum at 7; Email from John Thomas to Greg Lawson (FE9S3, 2
13:22:11MST) (Email from John Thomas), attached as Ex. 3 to DepositimhofThomas.

" Email from John Thomas.

18 Supporting Memorandum at 2.

9 Complaint at 67.

2|d. at 7-8.

t|d. at 8-9.

?2|d. at 9-10.

% Notice of Removal.

2 Motion for Summary JudgmenSee als®upporting Memorandum at 2.

% plaintiff's Motion to Strike; Memorandum Supporting Motion to Strikd atiocket no 22, filed March 17, 2010.



paagraph was challenged as stating a legal conchfitmee paragraphs were argued to be

irrelevant?’ and five paragraphs were alleged to be hedfsay.

DISCUSSION
Summary Judgment

Summaryjudgment allows cases to be decided prior to a trial if “tlteen® igenuine issue
as to any material fact and . . . the moving party is entitled to a judgment as a mattet°df
The determination is essentially whether, under the established law, thiEretaatissues in
dispute whichmight reasonablyffect the outcome of the ca¥e.

Title VII

Under theMicDonnell Douglagest established by the Supreme Court, once a plaintiff
establishes the prima facie elements of disparate treatment, a presumpticnrofrdiion
arises®® Theburden then shifts to the defendanskmw there was a legitimate, ron
discriminabry basis for thactions If that burden is met, then the plaintiff must show these
legitimate reasons are pretext fabricated to disguise a discriminatory dégision.

Whether the parties have borne their burdens through each of these steps is heavily

dependent on contested facts. First, for the prima facie claim of despaatiment, the plaintiff

% Memorandum SupportinMotion to Strike at 4.

271d. at 5.

1d. at 4-5.

' Fed. R. Civ. P. 56(c).

%0 Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986).

3 McDonnell Douglas Corp. v. GregAll U.S. 792, 802 (1973).
¥1d. at 802.

*1d. at 804.



must show he was treated less favorably than other employees bedaisserafected statu¥.

The discriminatory intent, which establishes a causal connection between & platatus

and his treatment, is criticAl. Thomas argues that he has demonstrateddhisatconnection
through indirect evidenc® but the Efendants maintain that the timeline cannot support such an
inference®’

There are significant factual disputekhe conflict between the parties depends in large
part on whether the monster.com job posting was intended to find a replacement for Thomas or
for another employe& whetherit would have been difficutb replace Thomas dng the
holiday retail seasoft and what exactly Lawson said about religion, military service, and
another employewho had joined the armed forc&s.

Defendants maintain thaven if Thomas has borne the burden of establishing alcausa
connection, they have advanced legitimate business reasons for Thomas’s itarnhisapoor
sales record and his refusal to participate in the mystery shopper pfdgButh points,
however, depend on contested issues of fact. Thomas'’s sales numbers are opgriéo multi

interpretations, and there is substantial dispute whether Thomas'’s emailreoyistery

3 nt'l Bhd. of Teamsters v. United Statd81 U.S. 324, 335 n.15 (1977).

*1d.

% Opposing Memorandum at 23.

3" Reply to Memorandum Opposing Summary Judgment (Reply)}-&332ocket no. 37, filed March 29, 2010.

3 SeeDeposition of John Thomas at-8B; Written Narrative of Greg Lasen attached as deposition Ex. 7 to
Deposition of Greg Lawson, attached as Ex. A to Reply.

39 SeeReply at 31.

0 For examplecompareDeposition of Greg Lawson at ®dith Deposition of John Thomas at-4® and Opposing
Memorandum at 20 (whether or not Lawson said Thomas’ decisiomtthpmilitary was a “slap in the face”).

Also, compareDeposition of John Thomas at ¥&th Reply at 25 and 30 (concerning whether Lawson told Thomas
that military service hadegatively impacted the family of another employee).

“I Reply at 33.



shopper program can be construed as “refusal to participate” against a “dinetacg”*?

Determination of these factual issues bé&@avily on whether Bfendants have advanced a
legitimate reason for Thomas’s termination, and if that explanation is merelytprébere is a
significant need for fadinding in relation tahe Title VIl claim, and summary judgment is not
appropriate.
Uniformed Services Employment and Reemployment Rights Act

The Uniformed Services Employment and ReemploymReagiitsAct (USERRA)
prohibits employers from firing anyone because they serve, or have applezddpirs the
federal armed force¥. It applies to individuals who apply to join the armed forces, as well as
those actually serving’. In evaluating &JSERRA claim, the appropriate test is whether military
service was & substantial or motivating factor” in employment discriminatidrhis is true
even if there were also legitimate basedlfie action, urdss the employer can show that
would have taken thaction regardless of the employee’s military st&fus.

In this case, there is considerable contention between the parties on the role that
Thomas’dgnterest in military service played in his terminatioks discussed abovéere are
issues of material fact that must be resolvedrder to determine whetheef2ndants had

legitimate reasonfr the termination, and whether Thomasiterest in military service was

2 CompareSupporting Memorandum atwith Opposing Memorandum at8.

e A person who is a member @lfpplies to be a member gerforms, has performed, applies to

perform, orhas an obligation to perform service in a uniformed service shall nariieddnitial
employment, reemploymenietention in employmenpromotion, or any benefit of employment
by an employer on the basis of that membership, application for mengheesformance of
service, application for services, or obligation.

Uniformed Services Employment and ReemplepirRights Act, 38 U.S.C. § 43(H).

4d.

*51d. at (c)(1). See alsd.ewis v. Rite of Passag217 Fed. Appx 785, 786 (10th Cir. 2008Jieehan \Dep't of the
Navy, 240 F.3d 1009, 1013 (Fed. Cir. 2001).

%938 U.S.C§ 4311(c)(1).



related to their determinatiorm herefore summary judgment cannot be grantedltemUSERRA
claim.
Wrongful Termination in Violation of Public Policy

In Utah there is a public gol exception to the general rule thatall employment
relationships may be terminated fory reasoff! If an employeés fired for reasons adverse to
“clear and substantiglublic policy,” that individualmaybring a tort action against the former
empoyer.*® Without reaching the legal issue of USERRA’s reflection of Utah public policy, it i
clear that thevrongful termination claim, like the USERRAaan, hinges on whether or not
Thomas was fired for seeking to enlistlre tmilitary and can therefore establish a causal
connection betweedtah public policy and his terminatiorAs discussed above, this depends
heavily on contested facts, and summary judgment is accordingly denied fdaithis c

Intentional Infliction of Emotional Distress

Intentioral infliction of emotional distress (IIED) is a tort action which allows recovery
against defendas who cause plaintiffs severe emotional distress when: (1) they intentionally
engage in outrageous and intolerable conduct towards the plaintiffs thatsctemelty’s
decency and morality and (2) they knew or should have known that their conduct would inflict
emotional distress’

In this instance, Thomas points to his termination, as welleagdheral work
environment, as having caused him “severe mental anguish and emotional diStEssthas

claims he was fired at the door of the store when he arrived for work, withoutsanygvor

“" peterson v. Browning332 P.2d 1280, 1281 (Utah 1992).

“81d. at 1281. Such public policy generally exists when there is clear “statutmyuage expressing the public
conscience,” whether state or federal. at 128283.

*9Russell v. Thompson Newspap@42 P.2d 896, 905 (Utah 1992) (citiSgmms v. Eccle858 P.2d 344, 3487
(Utah 1961)).

0 Complaint at 9.



explanatior* When he told Lawson this termination was putting him in a difficult position,
Lawson allegedly replied “I don't care, hand me your keys and I€avinhis deposition,

Thomas describesubsequently becoming depressed, averaging “two to three hours of sleep a
night, trying to fgure out how . . . to make ends meet,” and not having thecielaesources to
visit with his grandmother in California before she diddefendants point out that Thomas
never sought medical treatment for his depression and an%idygh Thomas alleges such
treatment was unavailable given his financial circumstarices.

Even if Thomas meets the subjective requirement of actually having sufferédreaho
distress, however, he can only prevail if Laws@tsons meethe objective requirement of
outrageousness required to support an IIED cléndefendant’s onduct is outrageous only
where that conduct is “extraordinarily vile,” “atrocious,” and “utterly intaklde in a civilized
community.® Traditionally, this has been a high Bagnd courts have been unsympathetic to

former employees suing over theirmenations®® Under Utah law“mere discharge from

*|d. at 5-6.

*21d. at 6.

%3 Deposition of John Thomas at-9%.

** Supporting Memorandum at 9.

%> Opposing Memorandum at 14.

% Retherford v. AT&T844 P.2d 949, 977 n.19 (Utah 1992).

" Utah courts have held that an individual might have a claim for lIEEinaga supervisor who repeatedly lied to
employees, flagrantly disregarded their safety, created unnecesshkrfpwihiem, and physically abused them.
Cabaness v. Thomado. 2008048, 2010 WL 1628797 (Utah Apr. 23, 2010). Similarly, a woman who alleged she
and her children had been forcefully evicted from their apartment by a ldwahar kept all their personal
possessions, even though she tendered current rent, was held to H&E @aim. Pentecost v. Harwardb99

P.2d 696 (Utah 1985).

*8|n addition to the other cases cited in this paragrapiRebertson v. Utah Fuel G889 P.2d 1382, 13890
(Utah App., 1995) (holding that a supervisor, who claimed he was requiredf¢ss his drug addiction to his
employees and was then terminated, had not alleged facts sufficiemdlgenus to maintain an IIED claim).



employment does not constitute outrageous or intolerable conduct by an emplolyeatie
case, whem 64 year old mawas fired shortly before retireant in an “insensitive” and abrupt
mannes® the courtommentedhatthe “termination may have been unkind, but it was not
outrageous® Similarly, inLarson v. SYSCO Carpn employee was laid off without any
explanation or warnin§? The Utah Supreme Court affirmed the decision otriakcourt to
grantsummary judgment, commenting that “[w]hile termination can be an emotionally
distressing event in one’s life, mere termination alone does not constitute thienaten
infliction of emotional distress®®

Even if everything Thomas maintains is true afidnferences are drawn in Havor, his
treatment by Lawson does not rise te lbgal standard of outrageousness. As a result, on this
claim, Defendants’ motion for summary judgment is granted.

Motion to Strike

Because the court’s decision on this motion denies summary judgment on the claims
relevant to the factual assertions attacked by the motion to strike, the motion tsstekesd.
The evidentiary issues related to these facts will need to be addaésseld For the purposes

of this Motion for Summary Judgment, the entire record was considered.

9 Sperber v. Galigher Ash G&Z47 P.2d 1025, 1028 (Utah 1987). This is true even though “every ezapidy
believes he has a legitimate grievance concerning his discharge from empl@xperiences some emotional
anguish as a result of that belietld. at 1029.

9 Murphy v. Facet 58, Inc329 F.Supp.2d 1260, 1271 (D. Utah, 2004) (denying the plaintiff's IIED clasedoan
his allegation that he was led to believe he would be able to retire eavadtihen harshly told he was being
fired).

11d. at 1272.
®2Larson v. SYSCO Corpl67 P.2d 557, 558 (Utah 1989).
%3 d. at 561.



ORDER

IT IS HEREBY ORDERED that the éendants’ Motion for Summary Judgm&is
GRANTED IN PART and DENIEDIN PART. Because there adisputedssues omaterial
fact relating to the Plaintiff's terminatiosummary judgment is denied aghe Title VII,
USERRA, and wrongful termination against public policy claifBsmmary judgment is
granted however, against Thomas on his claim for intentional tidliicof emotional distress.

IT IS FURTHERORDERED that the IRintiff's Motion to Strike’”®is DENIED.

Dated this29" day of June, 2010.

BY THE COURT

DMl

Magistrate Judge David Nuffer

% Motion for Summary Judgment, docket no. 14, filed February 26, 2010.
% Motion to Strike, docket no. 21, filed March 17, 2010.
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