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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

JOSEPH G. PIA, an individual,

Plaintiff,
V.

SUPERNOVA MEDIA, INC., a New York
corporation; et al.,
Defendand.

SUPERNOVA MEDIA, INC., a New York
corporation; et al.,

Counterclaimants, MEMORANDUM DECISION AND

ORDER DENYING MOTION FOR
LEAVE TO SERVE SUBPOENA AND
NOTICE OF DEPOSITION BY
ALTERNATIVE SERVICE

V.
JOSEPH G. PIA, an individual,

Counterclaim

Case N02:09¢v-00840CW-DN
Defendant.

SUPERNOVA MEDIA, INC., a New York District JudgeClark Waddoups

corporation; et al., Magistrate Judge David Nuffer

Third-Party Plaintiffs,
V.

BENNETT TUELLER JOHNSON & DEERE,
LLC, a Utah limited liability company;
STUCKI STEELE &RENCHER, LLC, a Utah
limited liability company; PIA ANDERSON
DORIUS REYNARD & MOSS, LLC, a Utah
limited liability company,

Third-Party Defendants.

Counterclaim Defendant Joseph G. Pia’s and Third-Party Defendant Pia, Anderson,

Dorius,Reynard & Moss’sKlovants) Motion for Leave to Serve Subpoena and Notice of

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2009cv00840/72232/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2009cv00840/72232/326/
http://dockets.justia.com/

Deposition by Alternative Servi¢éMotion for Leave) is before the magistrate judge. The
magistrate judge has carefully reviewed the motions, memoranda, relevhaulbgaities and
other materials submitted by the parties. For thears set forth below, Movants’ Motion for
Leave is DENIED
Introduction

OnNovember 15, 2011, Movants’ counseht an email thawrence J. Fossi, Stewart
Rahr’sattorney, asking Mr. Rahr could be depos&u December odanuary 2012 in New York
City.? Mr. Fossiresponedby questioiing the relevance of Mr. Rahr’s testimoriyln a
responsive email, Movants’ counsel explained to Mr. Fossi the reasons Mnédraled to be
deposed even though Mr. Rahr was not a partydditigation andattached to the email tdr.
Fossi a notice of deposition and subpofemavir. Raht* The subpoena was issued from the
Southern District of New YorR.

Mr. Fossi did not respond to Movants’ counsel’s emails, so Movants’ caatasigled a
process server in New York City to personally serve the subpgodter multiple attempts, the

process server was unsuccessful lzashot personally served the subpoena on Mr. Rahs. a

! Motion for Leave to Serve Subpoena and Notice of Deposition by Alteen@éwice and Request for Expedited
Ruling (Motion for Leave), docket no. 267, filed February 15, 2012.

2 Memorandum in Support of Motion for Leave to Serve Subpoena and Notic@asiben by Alternative Service
and in Support of Request for Expedited Ruling (Memorandum in Support) at 8t doci68, filed February 15,
2012.

¥ Memorandum in Support at 3.

* Memorandum in Support at &e also Email from Billie Naffziger, Legal Seetary for Stuart H. Schultz,
Movants’ Counsel, to Lawrence Fossi, Mr. Rahr’s Attorney, Déegri2, 2011, attached as Exhibit 1 (pagetd8)
Memorandum in Support (“Attached is a Notice of Deposition for SteRaint and a Subpoena for his appearance
onJanuary 31, 2012 in New York City.").

® Subpoena to Testify at a Deposition in a Civil Action, attached as Exhibit 2rtmMeadum in Support.
® Memorandum in Support at 3.

"Memorandum in Support at3.



result, Movants ask the magistrate judge togleave to servdr. Rahr'ssubpoena and notice
of deposition on Mr. Rahr's attorne\ir. Fossi®
Discussion

Under Rule 45 of the Federal Rules of Civil Procedure, a subpoena must be issued “from
the court for the district where the production . . . is to be maded must be served “to the
named person®® Nothing in the Federal Rules of Civil Procedure indicates that a subpoena may
be served on a third party’s attorney. Further, only the issuing court has power toanodify
subpoend?! “Accordingly, the court in which the action is filed lacks jurisdiction to rule on
subpoenas issued from other coufts.”

Here, Movants request tisebpoena be modifidaly this court by allowing an alternative
method of service. However, this court is the court in which the action is filed, not théhedur
issued the subpoena. Because sagnesfor modification of a subpoena must be resolved by
the court that issued the subpoendse-tnited States District Court for the Southern District of

New York—this court lackgurisdiction.

& Memorandum in Support at&.

°Fed. R. Civ. P. 8(a)(2)(C)

Fed. R. Civ. P. 45(b)(1).

1 see Fed. R. Civ. P. 45(c)(3)(A) (“On timely motion, the issuing court nyustsh or modify a subpoena . . . .").
12 Rajala v. McGuire Woods, LLP, Case No08-2638CM-DJW, 2010 WL 4683979%t*3 (D. Kan. Nov.12, 2010).



ORDER

The Motion for Leave to Serve Subpoena and Notice of Deposition by Alternative

Servicé®is DENIED.

DatedMarch 17, 2012.

BY THE CO w

David Nuffer N
U.S. Magistrate Judge

13 Motion for Leave to Serve Subpoena and Notice of Deposition by Alteen@éwice and Request for Expedited
Ruling, docket no. 267, filed February 15, 2012.



