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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

HEADWATERS RESOURCES, INC. MEMORANDUM DECISION AND ORDER
GRANTING SUMMARY JUDGMENT IN
Plaintiff, FAVOR OF DEFENDANTS
V.

ILLINOIS UNION INSURANCE COMPANY | Case N0.2:09¢v-1079DN
and ACE AMERICAN INSURANCE
COMPANY, District JudgeDavid Nuffer

Defendans.

This is an insurare coverage case arising out of seven commercial general liability
insurance policies issued by Defendants lllinois Union Insuranog@&@ayand ACEAmerican
InsuranceCompany to Headwaters, Inc. and its subsidiaries (including Plaintiff Heardwa
Resources, Incfyom approximatelyarch2003 to October 2009 eadwaterfkesources has
asserted claims in this case for breach of contracbadfiith, alleging thatllinois Union and
ACE American breachethe terms of thansurancepoliciesby denyng coverage for two
lawsuits filed against Headwatd®esources Virginia state courtvithout conducting
meaningful investigation.

lllinois Union and ACEAmerican have moved foummary judgment on both of
Headwaters Resourcetaims, arguinghat the claims made in the Virginia lawsuwitsre
excluded from coverage by the pollution exclusions contained in the podinihat lllinois

Union and ACEAmerican werehereforeentitled to decline coverageHeadwaters Resources

! Amended Complaint, docket no. 30, filed on Jan. 12, 2011.

2 Defendants lllinois Union Insurance Company and ACE American Insu@mmpany's Motion for Summary
Judgment, docket no. 49, filed on Dec. 9, 2011.
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also filed a motion for summary judgment, arguing that the allegations made in thmeaVirg
lawsuits, along with information available to Illinois Union and A@fEerican,created a
possibility for liability covered under the policies, thereby triggering the insurers' duty topay
defense costd

As outlined below,ite complaints in the Virginia lawsuitdleged bdily injury and
property damage arising outtbie actuabr threatened dispersal pbllutants fromwaste that
was processed by Headwaters Resources. These alledalicosiarely within the pollution
exclusions contained in the insurance policies. Accordingly, lllinois Union andAx&ican
properlydeclined coverage under the policfes the Virginia lawsuits Summary judgment is
thereforeGRANTED in favor of lllinois Union and ACEAmerican orboth of Headwaters
Resources' clainds

UNDISPUTED FACTS

The Insurance Policies

There are sevetommercial general liability insura@golicies at issue in this cas€&he
first four policies were issued B§inois Union, covering March 1, 2003-March 14, 2004 (the
"2003-2004 Policy*)March 15, 2004-March 15, 2005 (the "2004-2005 Polidyiarch 15,
2005-October 1, 2005 (the "2005-2005 Policy"); and October 1, 2005-October 1, 2006 (the
"2005-2006 Policy").The last three policies were issued by ACE American, cov€uaigber 1,
2006-October 1, 2007 (the "2006-20071i8y"), October 1, 200ctober 1 2008 (the "2007-

2008 Policy"), and October 1, 2008-October 1, 2009 (the "2008-2009 Policy"). The 2003-2004

% Headwater's Cross Motion for Partial Summaugigment, docket no. 57, filed on Jan. 13, 2012.

* lllinois Union and ACE American also moved for summary judgment onngt®that the complaints in the
underlying litigation did not allege an "occurrence," as that term is defirde ipolicies. Defatants lllinois

Union Insurance Co. and ACE American Insurance Co.'s @dosisn for Summary Judgment Re: No Occurrence
and 20032004 Policy, docket no. 78, filed on February 14, 2012. Because of its conalitsiargard to
application of the pollutioexclusions, the court does not reach the "occurrence" issue.



Policy was issued to ISG Resourcks;., which was later renamed Headwaters Resources, Inc.
after it was acquired by Headwaters, thin April 2004, ISG Resources acquired VFL
Technology Corporatigrwhich was a separasebsidiary of ISG Resourcét#adwaters
Resources until 2008 when it was merged Héadwaters Resourc@sThe rest of the policies
were issued to Headwaters, laad listed bth Headwaters Resources and VFL as named
insureds’

Generally, each of the policigsovides insurance coverage for "bodily injury" and
"property damage" caused by atturrencg which is defined as "an accident, including
continuous or repeated exposure to substantially the same general harmfidrsifdin place
of a duty to defend, theolicies require the insuréo reimburse defense co$ts lawsuits
seeking covered damagasce the insured's retention amount is reached. Each oflitiego
contains aoverageexclusionfor "pollution," although the language of the pollution exclusions
variesamong the policies

The Underlying Litigation

In 2009, wo lawsuits were filed against Headwaters, Inc., VFL Technology Corporation,
and several other defendants in the Circuit Court for the City of Chesapeake aVildiaifirst
complaint was filed in March 2009 by 395 purported current or former residents of the City of
Chesapeake whallegedly lived in close proximity t820 acres of unimproved and swampy

agricultural landeferred to as the "Fentress Site" that was located initfdierof a populated

® 20032004 Policy, docket no. 52, filed on Dec. 9, 2011; Headwaters Combined Memorandum in Opposition to
Defendants' Motion for Summary Judgment and in Support of Cross Motion fen&yrdudgment ("Headwaters
Resources' Combined Memorandum™)-4t Hocket no. 58, filed on Jan. 13, 2012.

8 Headwaters Resources' Combined Memorandurdat |
"Id. at -26-1-27.

8 Copies of the policies are found at docket nos3-8&2-9.



residentiaicommunity? The first lawsuits referred to as the "Fentress" lawsuit after its first
named plaintiff, the Fentress Family Trust. The second complaint was filadyusA2009 by
62 plaintiffs who likewisallegedly lived near the Fentress SiteThe second lawsuit is referred
to as the "Sears" lawsuit after its first named plaintiff, Daryl Seaoth lawsuis mistakenly
named Headwaters, Inas a defendanbut later substituted Headwaters Resourcesas the
proper defendant:

The Fentress and Seamplaints allege that between 2002 and at least March 200
VFL and other defendants dumped 1.5 million tons of "toxic coal ash and binding agent” on the
Fentress Sitender the "guise" of building a golf cour¥eCoal ashincluding fly ash and
bottom ashis alleged tde a "coal combustion waste productated in the generation of
electricity at coafired power plants® The coal ash that wakimped at the FentreSite
allegedly came froma claylined landfill at the Chesapeake Energy Center &fteninion
Virginia Powerreceived a letter warninfigom the Virginia Department of Environmental
Quiality about excessive coal ash builddpThe complaintfurtherallegethat Dominion's plan
was to dump its excessive coal ash at the Fentress Site under the guisg ibfassstructural fill
to sculpt a golf course, birt realitythe Fentress Site was axic waste dump®

The Fentress and Seaisintiffs allege that the coal ash dumpadhe Fentress Site
contained "toxic substances" (including arsenic, lead, mercury, ammontas)itlaromium,

beryllium, zinc, thallium, boron, barium, and magnesium) that have and continue to leach into

° Fentress Complaint 11 1, 20, docket ne258led on Dec. 9, 2011.

2 Sears Complairf[{ 1, 25, docket no. 5BL, filed on Dec. 9, 2011.

" Headwaters Resources' Combined Memorandurdat |

12 Fentress Complaint 192, 12, 65, 129; SeaComplaint 7 1, 4, 135, 146.
3 Fentress Complaint 1 4&; Sears Complaint 1 40.

14 Fentress Compiat 110; Sears Complaint T-16.

15 Fentress Complaint { 130; Sears Complaint 1 136, 187.



the ground water and into the wells of the plaintiffsAccordingly, they seekdamages for

losses to real and personal property, personal injuries, loss of quality of life, ecéogsas to

business disruption, out-of-pocket expenses, and medical monitoring of their exposuie to t

compounds in coal ash and binding agent and potential health effects that may tesult."
These forceful allegations are tempered somewhather allegations in the complaints.

Both complaints allege thddominion hired VFL as its "coal ash management consultant" and

commissiord feasibility studies for the proposed use of fly ash as fill material fotraotisn

of a golf course of the FentreSite!® The feasibility studies were nducted byURS

Corporation, "a global engineering, construction and technical services'firiithe plan

allegedly called for adding "binding agent,Which Headwaters Resources identifies as cement

kiln dust, to the fly ash inertainquantitiesto prevent or reduce leaching of materials from the

fly ash?® Dominion allegedly sought a permit from the City of Chesapeake prior to beginning

work.?* As Dominions coal aB management consultabtL purchased and operated a

portably fly ash pug millaDominion's Chesapeake Energy Cemdrich VFL used to mix the

fly ash and cement kiln dust. VFL then transported the "coal ash and binding agent" to the

Fentress Sité® The complaints botboncedehat the golf course was in fact built and opened at

the Fentress Sit&.

18 Fentress Complaint 1%& Sears Complaint 1§2.

" Fentress Complaint§7; Sears Complaint  22.

18 Fentress Complaint { 24; Sears Complaint 1 28, 87.
9 Sears Complaint ¥ 87.

2 Sears Complaint 9 13435, 352.

2 Fentress Complaint § 75; Sears Complaint { 79.

2 Fentress Complaint 11 24, 113; Sears Complaint 11 28, 114; HeadResersces' Combined Memorandum-at |
10.

% Fentress Complaint  24; Sears Coaiml 1 28.
%4 Fentress Complaint 11 25, 142; Sears Complaint 1 29, 190.



Counsel for the partigepresentedt oral argument on the summary judgment motions
thatthe Fentress and Sears lawsuits have not yet been resolved.

Headwaters Resourcdissurance Claim

Headwaters Resources sbtigeimbursement afefense costs for the Fentress and Sears
lawsuits under the policies issued by lllinois Union and ACE American begimmihgy
20092 Correspndence and other materigiovided ly Headwater&kesourcesn connection
with its insurance claim described the Fentress and Sears lawsuits congistehe allegations
outlined above®

In making their coverage determination, lllinois Union and ACE Ameiatsohad
access to the information concerning Headwaters Resocoegsish busines®ntained in their
underwriting files. The insurance applications and other materialkerunderwriting files show
lllinois Union and ACE American were aware that Headwaters Resources and ésesseds
derived their revenue from collecting, disposing, and recydllingshand selling fly ash
products’’ The underwritindiles also contained materials showing that Headwaters Resources'
use offly ashwasapparently acceptad the industry. For example, a website printout from the
Coal Combustion Products Partnership (sponsored ibpdinie EPA)contained in the
underwriting file lists potentidly ash applicationsincluding”[f]ill material for structural

applications and embankments," "[ijngredient in waste stabilization and/difisation," and

"[iingredientin soil modification and/or stabilizatiorf™

2 Jul. 6, 2009 Letter, docket no.-&1filed on Dec. 9, 2012; Headwaters Resources' Comibiieenorandum at-|
23.

% seelul. 6, 2009 Letter, docket no.-21 filed on Dec. 9, 2011; Sep. 10, 2009 letter, docket n@, filed on Dec.
9, 2011; Sep. 29, 2009 letter, docket no451iled on Dec. 9, 2011.

?"Headwaters Resources' Combined Memorandumt1-56.
% See, e.g.Coal Combustion Products Partnership Webpage, docket +toa4pp. 106, filed on Jan. 13, 2012.



On November 9, 2009, lllinois Union and ACE American declined Headwaters
Resourceshsurance clainafter concludinghat coverage for the Fentress and Sears lawsuits
was precluded by the pollution exclusionghe policies® This decision was made based on the
allegations made in thHeentress and Sears complaints and "the information provided to or
otherwise learned by [lllinois Union and ACE Americar]."

SUMMARY JUDGMENT STANDARD

“The court shall grant sumary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter*oflkaw
applying this standard, theart must “view the evidence and draw all reasonable inferences
therefom in the light most favorable to the party opposing summary judgrifetidwever,

“the nonmoving party must present more than a scintilla of evidence in favor of hiemt$it
A dispute is genuine only “if the evidence is such that a reasonable jury could re@udicafor
the nonmoving party>
DISCUSSION
Breach of Contract
Under Utah law® "[a]n insurance policy is merely a contract between the insured and the

insurer and is construed pursuant to the same rules applied to ordinary cofftrasts fesult,

2 Nov. 9, 2009 Letter, docket no.-§5at App. 13251347, filed on Jan. 13, 2012.

%0d. at App. 1325; Headwaters Resources' Combined Memoranduvi-alt 72.

% Fed. R. Civ. P. 56(a).

32 Mathews v. Denver Newspaper Agehtf?, 649 F.3d 1199, 1204 (10th Cir. 2011) (internal quotations omitted).
%3 Ford v. Pryor 552 F.3d 1174, 1178 (10th Cir. 2008).

3 Anderson v. Liberty Lobby, In&77 U.S. 242, 248 (198@erber v. Qwest Group Life Ins. Pla®47 F.3d 950,
959 (10th Cir2011).

% The parties agree that Utah law applies to Headwaters Resources' claims. Hedhsatianses' Combined
Memorandum at-P8.

% Alf v. State Farm Fzand Cas. Cq.850 P.2d 1272, 1274 (Utah 1993).



courts may not enforce the insure@asonable expectatioasthe expense of the plain language
of the policy®” However, ambiguous provisions of insurance contragih are contracts of
adhesion, are construed against the insurer and in favor of coverage.

"An insurer's duty to defend arises solely under [the terms of the] coritaattiether
the insurer's duty to defend is triggered by a lawsuit filed against the insussteiraity
determined by comparing the language ofitiseirance paty with the allegations in the
complaint?® Where, as in this cadéthe insurance policy "make[s] the duty to defend
dependent on thallegationsagainst the insuredxginsic evidence is irrelevant to a
determination of whether a duty to defend exidtstowever, ifthe factual allegations in the
underlying complaint leave coverage uncertain, "the insurer must defend urgiltihcestainties
can be resolved against coverage."

A. ThePollution Exclusion in the 2003-20@®blicy Precludes Coverage for the
Fentress and Sears Lawsuits.

The pollution exclusion in the 2003-2004 Policy precludes coverage for

(1) bodily injury' or 'property damage' arising out of the actual, alleged or
threatened discharge, dispersal, seepage, migration, release or escape of
‘pollutants':

(a) At or from any premises, site or locatishich is or was at anyme
owned or occupied by, or rented or loaned to,iaayred. . . . ;

37 Allen v. Prudential Prop.rad Cas. Ins. Co839P.2d 798, 807 (Utah 1992).
¥ Fire Ins. Exch. v. Oltmann@85 P.3d 802, 805 (Utah Ct. App. 2012).

% Equine Assisted Growth and Learning Ass'n v. Carolina Cas. Ins26®P.3d 733, 735 (Utah 2011) (internal
guotation marks omitted).

“OFire Ins. Exch. vTherkelsen27 P.3d 555, 560 (Utah 2001) (internal quotation swankitted).

*1 See, e.9.20032004 Policy at 1 1.1.4] V.18 and Endorsement 1, docket no-%diled on Dec. 9, 2011.
*2Therkelsen27 P.3d at 561.

3 Equine Assisted Growtl266 P.3d at (internal quotation marks omitted).



(b) At or from any premises, site or location which is or was atiamsy
used by or for any insured or others for the handling, storage, disposal,
processing or treatment of waste;

(c) Which are or were at artyme transported, handled, storéaated,
disposed of, or processed as waste by or for:

(i) Any insured; or

(i) Any person or organization for whom you yrze legally
responsible; . . .

(d) At or from any premises, site or location which any insuredr any
contractorsor subcontractors working directly or indirectly any

insured's behalf angerforming operations if th§ollutants"are brought

on or to the premises, site or location in connection with such operations
by such insured, contractor or subcontractor. . . . ; [or]

(e) At or from any premises, site or location which any insured or any
contractoror subcontractors working directly or indirectly any

insured's behalf angerforming operations if the operaticare to test for,
monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any
way respond togr assesthe effects of, "pollutants™

"Pollutants" are defined as "any solid, liquid, gaseous or thermal irritant @ncioaint,
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. Wastesincl
materials to be recycled, reconditioned or reclainfad."

The Fentress and Sea@mplaints allege that "toxic substances" have and continue to
leach from the material placed by VFL on the Fentress &tgaminating the ground water and
the plaintiffs' wells*® Theseallegedsolid or liquid contaminantft within the definition of
pollutants, andre allegedto have caused both personal injury and property daflage.
Accordingly, if any of part¢a)-(e) of the pollution exclusioapplies, coverage for the Fentress

and Sears lawsuits excluded under the 2003-2004 Policy.

420032004 Policy at CGL 1 1.2.f.1:b, docket no. 53, filed on Dec. 9, 2011.
**Id. at CGL 1 V.15.

“® Fentress Complaint 1%& Sears Complaint TfE2.

" Fentress Complaint#7; Sears Complaint { 22.



lllinois Union and ACE Americaargue that parté), (c), (d), and (e) all apply to the
Fentressand Seartawsuits. By their own terms, arts (d) and (e) apply onlf VFL wasstill
performing operationat the Fentress Sitehen the bodily injury or property dage occurred.
The Fentress and Sears complaimsich werefiled in 2009, contemplate past, present, and
future bodily injury and property damadfe As a result, at least some of the bodily injury and
property damage wasleged to have occurred after VFL's operations at the Fentress Site
allegedlyceased in March 2007 herefore, parts (d) and (a)e insufficient to relievélinois
Union and ACE American of their duty to pay defense dossedsolelyon the allegatins of
the Fentress and Sears complaints.

With regard to part (bthe Fentress and Sea@mplaintsallege that the Fentress Site
was used for the disposal of "fly ash and binding ag€ntowever, as pointed out by
Headwaters Resources, the compkadiege that VFL mixed the fly ash with cement kiln dust at
the Chesapeake Energy Center and then transported the combined materia¢toréss Site°
Headwaters Resourcasggueghatthe combined materiglaced at the Fentress Sitas no
longer "wast" because it had already been "recycled, reconditioned or reclaiifieeréfore,
the Fentress Site was not used for the "handling, storage, disposal, processagnent of
wasté under part (b) of the pollution exclusion.

However, even assumirtige combined materiglaced at the Fentress Site was no longer
waste the fly ash from which the pollutants leacheaistill wastebefore it was "recycled,
reconditioned or reclaimed" by mixing in cement kiln duste Fentress and Sears complaints

allege thavVFL purchased and operated a portable fly ash pug mill at Dominion's Chesapeake

“8 Fentress Cmplaint 11 13, 17; Sears Complaint 1 12, 17, 22.
9 Fentress Complaint § 130; Sears Complaint 1 136, 187.

0 Fentress Complaint 1 24, 113; Sears Complaint 11 28, 114; HeadResersces' Combined Memorandum-at |
10.

10



Energy Center, whickkFL used to mix the fly ash and cement kiln dust before it was transported
and placed at the Fentress Siten other words, the pollutants theltegedly resulted in the
Fentress and Sears plaintiffsdilg injury and property damageere"processed as wastey

VFL, an insured? The allegations of thEentress and Sears complaitsstrigger part (c) of

the pollution exclusiorprecludingcoverage under the 2003-2004 Poliés coverage is

definitively excludedyy the allegations of the complaints, the extrinsic evidence proffered by
Headwaters Resources which is consistent with the allegations that VFL mixed the fly ash

with cement kih dust in any event —is irrelevant.

B. ThePollution Exclusion in the CGL Form of the 2006-2007 Policy Precludes
Coverage for the Fentress and Sears Lawsuits.

The 2006-2007 Policy contains the same pollution exclusigde Commercial General
Liability Formas the one found in the 202804 Policy’® However, thee are alsawo
endorsements to the 2006-2007 Policy concerning the pollution exclusion: Endorsement 14 and
Endorsement 25. Endorsement 14, titled "Absolute Pollution Exclusiasdpparently
included with the 2006-2007 Policy when it was originally issued, and states thptat&®any
pollution exclusion and amends all insurance provided under the . . . Commercial General
Liability Form."** Under Endorsement 14, the policy "does not apply to any injury, damage,

expense, cost, loss, liability or legal obligation arising out of or in any watedéla pollution,

*1 Fentress Complaint 1 24, 15ears Complaint {7 28, 114; Headwaters Resources' Combined Memoramdum at
10.

*2|llinois Union andACE AmericanasserthatVFL wasnotan insured under the 20@®04 Policy However, the
allegations in the Fentress and Sears complapysopriatelyrefer to both VFL and Headwaters Resources (which
acquired and later merged with VFt9llectivelyas "VFL" in all applicable allegations. Fentress Complaint p. 46;
Sears Complaint p. 11t is undisputed that Headwaters Resources (then known as ISG Rssdioc was a
named insured under the 262804 Policy. Accordingly, for purposes of summary judgmigat court will treat

both VFL and Headwaters Resources as named insureds under tH20R@3olicy.

320062007 Policy at CGL { 1.2.f.1-b, dockemno. 527, filed on Dec. 9, 2011.

541d. at Endorsement 14.

11



however caused® Endorsement 2&as issued in February 2007 with a retroactive effective
date of October 1, 2006, asthtesasfollows: "Endorsement number 14 — Absolute Pollution
Exclusion is hereby deleted in its entirety. All other terms and conditiorsmemchanged

The end result of Endorsements 14 and 25 is that the pollution exclusion in the CGL
Formis anoperative provision in the 2006-2007 Polidyeadwaters Resourcasgues that the
pollution exclusion in the CGL Form never became part of the 2006-2007 Policy because
Endorsement 14 was included with the policy when it was issued. Therefore, according to
Headwaters Resourcashen Endorsement 2&ter deletedendorsement 14, the 2006-2007
Policy no longer contained any pollution exclusiorhe court disagrees.

While operative, Endorsement 14 "replace[d]" the pollution exclusion and "amend[ed]"
the insurance providad theCGL Form. Endorsement 14 did not delete or remove the pollution
exclusionfrom the CGL form— it merelyrendered th€GL pollution exclusion inoperative in
favor of the Absolute Pollution Exclusion in Endorsement 14. When Endorsemietgr25
"deleted"Endorsement 14 "in its entiretyEndorsement 1#vasno longer part of the 2006-2007
Policyand therefore no longéreplace[d] or renderedhe CGL pollution exclusion inoperative.
Accordingly, absent Endorsement 14, the CGL pollution exclusion is an operative pro¥ision o
the 2006-2007 Policy. As does the pollutextlusionin the 2003-2004 Policy, the CGL
pollution exclusion in the 2006-2007 Policy precludegerage for the Fentress and Sears

lawsuits.

Sd.

%% 1d. at Endorsement 25.

12



C. TheRemaining Policieg€ach Contain a Pollution Exclusion Precluding Coverage
for the Fentress and Sears Lawsuits.

The 204-2005 Policy, the 2005-2005 Policy, the 2005-2006 Policy, the 2007-2008
Policy, and the 2008-2009 Polifye "Remaining Policies'8ach excludeoveragdor "any
injury, damage, expense, cost, loss,liability or legal obligation arising out of or in any way
related to pollution, however caused.'Pollution includes "the actual, alleged or potential
presence in or introduction into the environment of . . . any substance, [including polliftants,]
such substance has, or is alleged to have, the effect of making the environment impiiug, har
or dangerous . . %8

The Fentress and Sears complaints alpeEgeonal injury and property damage from
"toxic substanceghathave and continue to leach from the material placed by VFL on the
Fentress Sitéto the ground water and intioe plaintiffs' wells>® These allegations place the
Fentress and Sears lawsuits squarely within the exchiiodamages arising out of pollution
foundin the Remaining Policies

Headwaters Resources does not argue to the contrary. Rather, HeadwaterseResour
assets that the exclusions in the Remaining Policasnot be enforceat allbecause they do

not "clearlyand unmistakably communicate[] to the insured the specific circumstances under

which the expected coverage will not be provid®dMeadwaters Resources contends that the

720042005 Policy at CGL 1 I.2.f, docket no.-82filed on Dec. 9, 2011; 206005 Policy at CGL 1 1.2.f, docket
no. 525, filed on Dec. 9, 2011; 206506 Policy at CGL 1 1.2.f, docket no.-62filed on Dec. 9, 2011; 202008
Policy at Endorsement 31, docket no-&Ziled on Dec. 9, 2011; 20683009 Policy at Endorsement 30, docket
52-9, filed on Dec. 9, 2011.

®d.
%9 Fentress Complaint 1%& 17; Sears Complaint 1§12, 22.
%0 Alf, 850 P.2d at 1275.

13



pollution exclusions are so broad that they could "turn a claim for slipping ordéeprdce
from a garden hose into an excluded pollution cldfm."

Although their broad language could conceivaklgchsome situations that do not
involve traditional environmental pollutiothe pollution exclusions in the Remaining Policies
are enforceable/hen narrowly construedrhis is illustratedby United National Insurance
Company V. International Petroleum & Exploratjtra liability insurancecoverage caselied
on by Headwaters Resourcekhe underlying claim# United Nationalwere for bodily injury,
including wrongful death, arising out of an explosion that occurred while dispaiSingiste
material" from oil wells®®> The liability insurance policy at issue contained a pollution exclusion
similar totheone contained in the 2003-2004 Policy and in the 2006-2007 Policy, which

excluded coverage for "'[b]odily injury' or 'property damage' arising out ofcthelaalleged or
threatened discharge, dispersal, seepage, migration, release or escapeasftptifu
"Pollutants” vere defined as "any solid, liquid, gaseous or thermal irritant or contaminant,
including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste. Wastesncl
materials to be recycled, reconditioned or reclainféd.”

In applying the pollution exclusion to the underlying wrongful death claim4)nited
Nationalcourt recognizethatthe language of the exclusiahliterally construed,'could apply

to preclude coverag®r accidents occurring during normal business activities . . . involving

everyday elements [such] as water or &rMowever, the'Pollution" exclusioncould also

®1 Headwaters Resources' Combined Memoranduin2s.

2No. 2:04cv-631, 2007 WL 4561460 (D. Utah Dec. 20, 2007).
®d. at *2.

®d. at *9-10.

®1d. at *10.

*®d. at *11.

14



reasonably be interpreted precludingBodily injury . . .caused by a pollutant acting as a
pollutant, or in other words, by traditional environmental pollutidnNoting this ambiguity,

the court applied the narrow construction and concluded that coverage for the explosion, whic
did not involve traditional environmental pollution, was not barred by the pollution excfision.

As in United National the pollution gclusions in the Remaining Policies must be
construed narrowly to avoid excluding coverage for bodily injury or property damage ned caus
by a"pollutant acting as a pollutant® However, theyare enfoceable as narrowly construed.
Whatever else they marguable reach, the "pollution" exclusions clearly and unmistakably
communicate that the Remaining Policies do not provide coverage for traditionahemantal
pollution.

The Fentres and Sears complairatege traditional environmental pollutier tha the
aquifer and the plaintiffs’ individual wells were pollutgdtbxic substances that have leached
from the material placed at the Fentress Site by Headwaters Resdiveasvhen narrowly
construed against the insurer, the pollution exclusions in the Remaining Polices thugeprec
coverage fothe Fentress and Sears lawsuits.

lllinois Union and ACE American are therefore entitled to summary judgmenrgim th
favoron Headwaters Resources' claim for breach of contract.

I1. Bad Faith

lllinois Union and ACE American had an "obligation of good faith performance" under

the liability policies issued to Headwaters Resources to "diligently investiga facts" related

to the claims asserted against Headwaters Resources in the Fentress and Seis;Sdaliesuy

571d.
%8d.
d.

15



evaluate" those claims, and to "act promptly and reasonably in rejectingjingsbe
claim[s]."”® Headwaters Resources claiffi;nois Union and ACE Americabreachedheir
good faith obligations by denying coverage for the FentiedsSearsawsuits without
conducting any meaningful investigatiéh.

lllinois Union and ACE American declined coverage for the lesstand Sears lawsalit
on grounds that coverage was precluded by the pollution exclusions in the policies basa&d on t
review of the allegations in the underlying complaints and on information provided by
Headwaters Resources' attormeyotherwise availabl& As the policies issued to Headwaters
Reurces "make the duty to defend dependent oaltegationsagainst the insuredillinois
Union andACE Amelicanwere not required ttake their investigatiobeyondthe allegations of
the Fentress and Sears complains unless those allegations left coveragénUicEne
allegationdn the underlying complaingsstablished that coverage for the Fentress and Sears
lawsuits was precluded by tpellution exclusions ithe policies’® Accordingly, by reviewing
the allegations of the Fentress and Sears comgléainty evaluating the claims asserted, and
promptly declining coverage, lllinois Union and ACE American satisfied thaies of good
faith performance undéhe policies.

lllinois Union and ACE American are therefore entitled to summary judgament

Headwaters Resources' claim for bad faith.

" Black v. Allstate Ins. Cp100 P.3d 1163,168(Utah 2004).
M Headwaters Resources' Comlgddemorandum at-, 1-33-1-34.

"2Nov. 9, 2009 Letter, docket no.G5at App. 13251347, filed on Jan. 13, 2012; Headwaters Resources' Combined
Memorandum at-F1-1-72.

3 See, e.920032004 Policy at 11 I.1.a, V.18 and Endorsement 1, docket A®, fi2d on Dec. 9, 2011
Therkelsen27 P.3d at 56IEquine Assisted Growtl266 P.3d at 73@nternal quotation marks omitted).

"*SeePart | above.

16



CONCLUSION AND ORDER

IT IS THEREFORE ORDERED th@defendants' Motion for Summary Judgment (docket
no. 49) is GRANTED.

IT IS FURTHER ORDERED that Plaintiff's Cross Motion for Partial Summadgtent
(docket no. 57) is DENIED.

IT IS FURTHER ORDERED that Defendants' Motion to Strike (docket no. 70) and
CrossMotion for Summary Judgment Re: No Occurrence and 2008 Poliy (docket no. 78)
are DENIED AS MOOT.

IT IS FURTHER ORDERED that summary judgment is ENTERED in favor of
Defendants lllinois Union Insurance Company and ACE American Insu@mogany on all of
Plaintiff Headwaters Resources, Inc.'s claims in this case.

IT IS FURTHER ORDERED that the cleof the court close this case.

BY THE C Rw

David Nuffer \
United States District Judge

DatedDecember 20, 2012.
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