Gundersen v. Metropolitan Life Insurance Company

IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT ORJTAH, CENTRAL DIVISION

MICHAEL GUNDERSEN
MEMORANDUM DECISION AND
Plaintiff, ORDER REGARDING DISCOVERY
V. Case N02:10-CV-50 DB
METROPOLITAN LIFE INSURANCE District JudgeDee Benson
COMPANY, Magistrate JudgPavid Nuffer
Defendant.

During scheduling, a conflict between the parties arose over whetheratisemuld be
allowedin this ERISA caseThe magistrate judgestructed thearties to brief the isstivhich
they did?

Background

While working as an employee of Intermountain Healthcdi€), Michael Gundersen
(Gundersen) received insurance benefits throughdHi€althcare Life Insurance Plan (the
Plan)® IHC purchased this policy from the Metropolitan Life Insuranoen@any WetLife),
which both insures and administéng Plan* Gundersen’s benefits under the Plan included

accidental death and dismemberm@i&D) coverage of up ta maximum benefit of

! Minute Entry, docket no. 24, filed August 3, 2010.

2 Plaintiffs Request for Leave to Conduct Limited Discoveryi@ersen’s Request), docket no. 21, filed July 30,

2010; MetLife’'s Response to Gundersen’s Request for Leave to Conduatd.idigicovey (MetLife’'s Response),
docket no. 33, filed September 27, 2010; Plaintiff's Reply Memo in Support of Motidreave to Conduct
Limited Discovery (Gundersen’s Reply), docket no. 35, filed October 4, 2010.

% MetLife’s Response at, &undersen’s Request 4

* SeeMetLife’s Response at 3; Gundersen’s Request at 4.
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$200,000° The Plarprovidedfor payment obne-half the full anountfor a severedoot orfor
paraplegia, as long as the total claim remained btieviull amount

In June of 2008, a serious motorcycle accident left Gundersen paralyzed below his waist
andrequiredamputation ohis right leg at the knee.Gundersn made a claim thletLife
through IHCfor the loss of his legnd receive®150,000 in August of 2009.Gunderse made
a second claim for “complete paralysis below the waisbn February 2, 2009/etLife denied
Gundersen’second claim for coverage of his paralysis (“we must deny you [sic] ¢f3im”
because, according MetLife, the Plan defined paralysis as the “the loss of wghput
severanceof a limb."™*

Before the denial, IHC askédetLife for a quick “turnaround” on Gundersen’s denial
letter ' MetLife’s Account manager informed the Senior Claims Examiner that IHC was
watching “like a hawk'how they handled the denial, atfg Claims Examiner agreed to
“rush.”™

Gundersermppealed the denial of the paralysiim,** and provided a statement from his

physician that the amputation and paralysis were two unrelated losses catiseddye

® MetLife’s Response at 3ge alsdGundersen’s Request at 4.

® MetLife’s Response at 3ge alsdGundersen’s Request at 4.

" Gundersen’s Request at 4; MetLife’s Response at 4.

8 Gundersen’Request at 4; MetLife’s Response at 4.

° MetLife’s Response at 4. This claim document has not been includeel iedord by either party.
19 etter, February 2, 2009, MetLife to Gundersen, attached as Exhibit 2 tifé/eeResponse.

" MetLife’s Responsat 4 (emphasis in originalyee alsdGundersen’s Request at 4.

12 MetLife’s Response at 8.

131d. at 89 (citing Rec 159).

14 etter, Gundersen to MetLife, attached as Exhibit 3 to MetLife’s Respons



motorcycle crasf® But on August 19, 2008letLife again found that Gundersen’s loss of his
leg disqualified his clainunder the Plan®

Gundersen’s appeal said he would take the necessary legal action to receivesthe den
benefits'’ Before deciding the appealletLife sought legal advice from its-imouse counsel,
whichwas recordedn a document, dated August 4, 2009, in the administrative rétakthen
MetLife produced this documeas part of the administrative recoitdyvasredactedo omit the
legal advee, whichMetLife claims is privileged informatiof}

Claim and Counterclaim

This denial on appe#d Gundersen to file thiwsuitin January 2016° With its
Answer,MetLife asserted a counterclatm recoveran allegeverpaymenof benefits to
Gunderserf! MetLife claims that it mistakenly pai#150,000 in benefits for Gundersen’s
amputated legvhichis threequartersof the $200,000 full policy amount rather than $100,000
(one-half the policy amount) which it owed under the Bfan.

Gundersen Propose®iscovery
Gundersen seeks to conduct discovery. Because this is an ERISA case, the court does not

normally schedule a discovery time frame or set limits on use of discovery tolgever,

!> Gundersen’s Request at 5.

18 MetLife’s Response at& n.4. The letter is attached as Exhibit 4 to MetLife’s Response.
1d. at 4.

81d. at 15. The document is attached as Exhibit 6 to MetLife’s Response.

Y.

? Gundersen’s Request at 3.

2 MetLife’s Response at 4, 18ge als@Gundersen’s Request at 3.

% MetLife's Response at 4.



Gundersa claims discoery is appropriate on his clairas well as oMetLife’s courterclaim?
Gundersa seeks:
« information regardind/etLife’s incentive, bonus and compensation practfées;
¢ historical data from MetLifeelating to claim processing arising out of AD&D
policies involving multiple losses relating to a single accident;
e information about policies and procedures in placéfetLife when it originally
processed Gundersen’s claim and subsequently considered his appeal of
MetLife’s denial;?®
e statistical information about the number of claims processdddblife within a
given ime frame, the number of those claims which were paid and which were
denied?” and
e statistical information for claims involving more than one loss arising out of an
accident or injury’®

Discovery in ERISA Cases Involving
Conflict of Interest and Procedural Irregularities

When courts review the denial of benefits under an ERISA plan giving the atlatoris
discretion, the very deferential “abuse of discretion” standard of revieerajey applies’ In
Metropolitan Life Insurance Co. v. Glentme Supreme Court held that this deferential review
standard applies even when a conflict of interest potentially affects thetbeeefsion. This
conflict arises whend plan administrator both evaluates claims for benefits and pays benefits
claims”®° In spite of the deferential review standard that may apply if a conflidiméhastrator
has discretion, the Court said “the reviewing judge [is required] to take accountohthet

when determining whether the [plan administrator], substantively or procediiad| abused his

% Gundersen’s Request a2

% Gundersen’s Request at 9.

2 |d.

% 1d.

7 d.

21d.

29 Metropolitan Life Ins. Co. v. Glens54 U.S. 105, 111 (2008).
¥d. at 112.



discretion.® In the wake ofGlenn courts have struggled to determine what, if any, discovery is
appropriate in these sorts of ERISA cases to enable a judge to “take account oflitte’ &0
The recent Tenth Circuit opinion Murphy v. Deloitte & Touche Group Insurance
Plan*® gives much needed guidance to trial courts regarding discovery in ERIS&whsre an
inherent dual role conflict of intereskists because a single entity both insures (pays claims) and
administers denefit plan. The opinion clarifies prior cases and declares several standatds whi
are summarized here with citations from the case.
e Discovery is not allowed in ERISA cases on the issue of a claimant’s eligiyil
As a starting point, we have frequently, consistently, and unequivocally
reiterated that, in reviewing a plan administrator's decision under thegrbitr
and capricious standard, the federal courts are limited to the administrative
record. Because we generally restrict district courts’ review of an
administrator's decision to the administrative record and because Fedleral R
of Civil Procedure 26(b)(1) permits discovery only where it appears reagonabl
calculated to lead to the discovery of admissible evidence;edoad
discovery wouldyenerally seem inappropriaté.
... [Tenth Circuit] case law prohibits courts from considering materials
outside the administrative record where the esgard materials sought to be

introduced relate to a claimant's eligibility for benetts.

e In cases where a dual role conflict of interest is alleged, some discovery may be
needed for both sides to have necessary evidence of sagousness of the conflict.

If an administrator operates under a dual role conflict of interest, thedistri
court must always weigh the conflict of interest in its abuse of discretion

31d. at 115

32 For a survey of the field afté&lenn see Elizabeth J. BonduraBtandard of Review and Discovery after Glenn:
The Effect of the Glenn Standard of Review on the Role of Discovery in Cases Involviilcts @bifiterest 77
Def. Couns. J. 120, 1232 (2010).

3 Murphy v. Deloitte & Touche Group Ins. Pla8il9 F.3d 1151 (10th Cir. 2010).
31d. at 1157 (citations and quotation marks omitted).
*1d. at1162.

% The Murphyopinion also suggests discovery would be appropriate in cases involvingymalderegularities.|d.
at 1160.



analysis, but it must allocate the conflict more or less weight depending on its
seriousness. But, without discovery, a claimant may not have access to the
information necessary to establish the seriousness of the conflict. §imilar
the administrator may not be fully able to rebut a claim of conflict by showing
that it has taken active steps toueed potential bias and to promote accuracy .
... [1]f the district court cannot consider material beyond the administrative
record, it may not be able to fulfill its judicial task of allocating the proper
weight to the conflict of interest.

e Discoverymay be necessary to provehe probable effect of a conflict of
interest.

[A claimant] might be able to argue that discovery, appropriately
circumscribed, is appropriate to allow her to daiee, and present evidence
on ... the likelihood that [the cditt of interest]jeopardizedthe]
decisionmaking process in her cdge.

e Discovery of claims administration practices may be proper, but review of
the merits of other individual claims must be balanced against the utilityf
such discovery.

In Glenn the Supreme Court explained thatonflict of interest weighs more
heavily against an administrator where it has a history of biased claims
administration. . . Although the Supreme Court did not explicitly state that
the district court could considertexrecord materials or that a claimant could
discover extraecord materials, it must have contemplated that, at least in
some cases, discovery and consideration of -egtrard materials may be
necessary and appropriate as an administrative record is not likely to contain
the details of a history of biased administration of clalns

The magistrate judge was understandably concerned by the brestith of
Murphy's discovery request, which sought extensive evidence of how the
administrator and independent physicians had resolved other déses.
appreciate the magistrate judge's concern that this discovery could create a
morass of secondary and remote arguments going to which other cases are
comparable and relevant to showing prejudice or bias in this Taseutility

of such expansive discovery is likely in all but the most unusual cases to be
outweighed by the burdensomeness and costs involueghy event, the

37|d at 1157-58 (citations and quotation marks omitted).

%|d. at1164. The Murphy court notes thatwolberg v. AT & T Broadband Pension PJ4jit] explicitly
criticized the plan participant for failing to seek discovery that could haxeprthe seriousnes$the conflict of
interest.” Id. at 1160 (citingWolberg 123 Fed. Appx. 840, 846 n.3 (10th Cir. 2005) (unpublished)).

%1d. at 1161 (citations omitted).



balancing of these concerns will be vested in the sound discretion of the
magistrate judge wgm remand?

e “The party moving to supplement the record or engage in extreecord
discovery bears the burden of showing its propriety.*!

e No special rules should govern discovery in ERISA cases.

[In Glenn, the Supreme Court rejected other approaches to handling a dual
role conflict, such as shifting to the administrator the burden of proving its
decision was reasonabl&lennexplained that it was not “necessary or
desirable for courts to create spetiatdenef-proof rules, or other special
procedurgl or evidentiary rules, focused narrowly upon the evaluator/payor
conflict.”

... Glenn’'sadmonition against special rules.also commands that we
not create any special rules for discoveitgterl to a dual role conflict of
interest?®

e Federal Rule of Civil Procedure 26(b) applies to ERISA discovery.

[W]e must apply Federal Rule of Civil Procedure 26(b) to discovery requests
seeking information related to a dual role conflict of interest,gs we would
apply that rule to other discovery reque$ts.

Rule 26(b)(1) permits discovery only of “[r]elevant information” and the
discovery must “appear| ] reasonably calculated to lead to the discovery of
admissible evidence.Moreover, all discovery is limited by Rule 26(b)(2),
which protects againspter alia, overly burdensome discovery requests,
discovery of cumulative materials, and overly costly discovery reqtrests.

e Several factors will militate against broad discovery.
e ERISA litigation must be speedy, inexpensive and efficient.

[S]everal factors . . . militate against broad discovery. First, while a
district court must always bear in mind that ERISA seeks a fair and

“91d. at 1164 n.9 (citation omitted).

*'Id. at 1163.

“2|d. at 1162 (citationsmitted) (quotingGlenn 554 U.S. at 116.
*Id. at 1162.

*1d.

*51d. at 1163 (alterations in original).



informed resolution of claims, ERISA also seeks to ensure a speedy,
inexpensive, and efficient resolution of those claffhs.

[N]either a claimant nor an administrator should be allowed to use
discovery to engage in unnecessarily broad discovery that slows the
efficient resolution of an ERISA claifH.

e Adversefinancial interest may often be obvious by the dual role.

[T]he benefit of allowing detailed discovery related to the
administrator's financial interest in the claim will often be outweighed
by its burdens and costs because the inherent dual role conflict makes
that financial interest obvious . .*%.

e Evidence supporting claim denial may be so substantial that a conflict would
not make a difference in the outcome.

[T]he substantive evidence supporting denial of a claim is so one-sided
that the result would not ehnge even giving full weight to the alleged
conflict. *°

e Thoroughness of the record (or lack thereof) may reveal that a conflict had no
effect or that an alleged conflict is enough to warrant reversal.

[A] district court may be able to evaluate the effect of a conflict of
interest on an administrator by examining the thoroughness of the
administrator's review, which can be evaluated based on the

administrative record. . . . [A] district court may allocate significa
weight to a conflict of interest where the record reveals a lack of
thoroughness’

Determining Allowable Discovery- Procedure
Murphy provides little procedural guidance. In the normal civil case, discovery is
presumptively allowed. After discowers promulgated, it is often refined by the practicality of a

response, by the parties’ negotiation or by court order. In this case, the disputigermitting

1d.

*"1d. at 116263.
*®1d. at 1163.
“d.

*01d. at 116364.



discovery has evolved infire-approvalof discovery text. It is challenging for an ERISA
plaintiff to explain the precise need for interrogatories and requests for posdwben the
plaintiff is in possession of far less information than the defendant. Without knowingrttie Te
Circuit’'s view as to when a trial court should address propriety of discovery iIRIGAE

conflict case, the magistrate judge will take the issues now presented and detidesedvery,

if any, is allowable, applying thurphy principles.

Fortunately, this case has permitted the parties to brief the need for discoginy of
the administrative record. Each has cited to the record to argue the neekll ¢dmiaed) for
specific discovery.

Application of Murphy Standardsto this Case

Most of the principles fromMurphyare readily applied to this cask.is important to
note, however, thaflurphy does not apply to discovery on the counterclaim. The counterclaim
is not a participant’s petition for review of claim derial.

This is clearly a case with a dual role conflict of interest beddeskife is funding and
administering the plan. Also, this is a case with evident procedural irndigslaecausehe
claims are related arMetLife’s counterclaim alleges thatdid not properly pay the amputation
claim. Murphyimplies thatdiscovery is permisble to understand “procedural irregularitie¥.”

No discovery of thenedicalissues of claim eligibility is necessary. Gundenss
conditions are not at all in dispute. The questions on the claim and counterclaim are plan
interpretation and practicel his limitation of discovery scope is consistent with ERISA’s goal

of speedy, inexpensive and efficient claim resolution.

1 Gundersen’s Request af75
2 SeeMurphy, 619 F.3d at 1160.162.



This is not a case where the evidence in the record supports denial andoetleatly
that discovery is not necessary. The refoaodnterclaimadmitsMetLife’s plan interpretation is
unclear There are alseeveral “loose ends” in the record that Gundersen points to as requiring
discovery:

Among other things, included in the dittgation appeal record' AR”), which

has been fileavith the Court, are documents indicating a heightened concern and

interest with Gundersen’s claim on the pariMatLife. However, the AR lacks

explanation or information about the source or basMait ife’s concern.See

AR 000159; AR 000169. Gundersen seeks additional information about the name

and title of the‘customer (VPS)’ identified at AR 000159, why he or she was

“watching [the processing of Gundersemlaim] like a hawk,” information about

“Rebecca Mays” and her discussion with “ther department” about Gunderssn

claim identified at AR 000169 and seeks production of an unredacted copy of

pages 000169-170 froMetLife. >3
The record is not so comprehensarel complete as to eliminate the need for discovery.

While adverse financiahterest is obvious by reasonMegtLife’s dual role, that single
factor is not enough to end the inquirieghis case because of the serious issues pressmed
the procedures and plan interpretation. To enable the flexible aralgsiscontempléesby its
rejection of a talismanic detailed set of instructidhGunderse needs access to other
information beyond the bare existencevidtLife’s adverse financial interesBy understanding
the interpretation of plan terms, the district judge cateustand the likelihood thafthe conflict
of interest]jeopardizedvietLife’s decisionmaking process fithis] case”’>°

Murphyrequires reference to the standard constraints of Rule 26(b), in light of the

concern that ERISA litigation must be speedy, inexpensive and efficient. In &nisnexion,

Murphy’smandate against “special rules” must be remembered. And jiMiirphytook

3 Gundersen’s Request at 9 (atgon in original).
> Glenn 554 U.S. at 119.
5 Murphy, 619 F.3cht1164.

10



Glenn’scounsel “against special procedural and evidentiary rules . . . to apply also to giscover

"% this court will take that advice and treat this case just as any other civil case wh

rules
analyzing permissibility of discovery. “Parties may obtain discoveggnding any

nonprivileged matter that is relevant to any party's claim or defenselading tre existence,
description, nature, custody, condition, and location of any documents or other tangitde thing
and the identity and location of persons who know of any discoverable nTatter.”
Discoverability is not admissibility.

Preservice examination afiscovery requests is highly unusual, so the magistrate judge
will attempt to examine the proposed discovery (which has been thoroughly brikddd of
Murphy) as if a motion to compel and protective order were pending.

Interrogatories and Requestgor Production *®

Interrogatory No. 1 seeks information about the person(s) answering the distovery.
Similarly, Request No. 1 seeks all documents relied on in responding to the interrogtories.
These are foundational and permitted.

Interrogatory No. 2 seeks information about the decision makers on the denial of

benefits®* while Interrogatory No. 4 seeks information about the medical evalu®tdietLife

*|d. at 1162.
*"Fed. R. Civ. P. 26(b)(1).

8 The proposed interrogatories and requests for production are attachedbis@Eto Exhibits to Plaintiff's
Request for Leave to Conduct Limited Discovery, docket no. 22, filgdB@,12010.

9 INTERROGATORY NO. 1: Identify each person making, andstisg with, your Interrogatory
responses, including each person's name, age, address, occupation, teraedttelationship to MetLife.

&0 REQUEST NO. 1: Produce each and every document identified or relied opéamipgethe responses to

the Interogatories above.

o1 INTERROGATORY NO. 2: Identify the specific person, or if a committee ,fames of committee
members, who was or were responsible for the decision to deny bendfasRiaintiff under the Plan in
this case at each level at whicle ttase was considered or appealed, and for each person, provide the
person's title, length of employment with MetLife or any related entitiespeofessional qualifications.

11



says “[tlhesanterrogatories are duplicative of information contained in the administrateed
with respect to the identity of the persons involved in the claim reVigwZ&rtainly all persons
identified in the record will be named in these responses, but there may be persidestiogit
record who nonetheless were involved. Without deciding whether that is true, givigithe |
burden imposed by these interrogatories, these interrogatoriesraissige.

These interrogatories also seek information regarding these personkeriigld of
employment and qualifications. This information will verifietLife’s compliance with ERISA
regulations which require that an insurer issuing a denial of benefits:

(iif) Provide that, in deciding an appeal of any adversefiietetermination that

is based in whole or in part on a medical judgment, . . . the appropriate named

fiduciary shall consult with a health care professional who has appropriate

training and experience in the field of medicine involved in the medicaijady

(iv) Provide for the identification of medical or vocational experts whosecadvi

was obtained on behalf of the plan in connection with a claimant’s adverse benefit

determination, without regard to whether the advice was relied upon in making
the bewfit determinatiorf*

MetLife argues with one of Gundersen’s justifications for this discovery. Gundersen says

he needs this discovery to explore “a heightened concermiznest with Gundersen’s claim on

the part oMMetLife.”®® Gunderse cites a lettein the record saying that IHC was watching

MetLife “like a hawk.”® MetLife then argues, for a page, the facts surrounding the document to

62 INTERROGATORY NO. 4: Please state the names of each and every persorowidegpany medical
analysis, evaluation, consultation, opinion, or advice at the behest offé]etlated in any manner to the
Plaintiff's claim in this case; and for each such individual, stateghgtoyer, job title, length of
employment with MetLifeor any of its related entities.

% MetLife’s Response at 7.

8429 C.F.R. 2560503-1(h)(3)(iii) through {v).
® Gundersen’s Request at 9.

%1d. (citing Rec. 159).

12



which Gunderse refers®’ MetLife concludes that when “viewed in context” there is no reason
to inquire as to the apparent special handling of Gundisrstaim

The processing of the denied claim and the allegedly overpaid claim is in dispute. The
subjects are fair for discovery. The stage of issuing discovery is not ghéoteajudicatéhe
factual context of mbiguous statements.

Interrogatories &nd 5 seek information about the compensation of the persons who
made decisions on the denied claim or medical evaluations of Gunf&G&mnsuggests that
structural safeguards or the lack thereof may be rel@vavialuating the weight to give a
conflict of interest. Whether an “administrator has taken active steps to redectgbtias and
to promote accuracy, for example, by walling off claims administratons fhose interested in
firm finances, or by ipposing management checks that penalize inaccurate decisionmaking
irrespective of whom the inaccuracy benéfitss a pertinent area for inquinMurphyalso
notes that the extent to which the administrator has insulated its decisionmgitdngss from
its financial interest may not be obvioud."Murphygives one examplef a structural safeguard
meriting discovery: For example, discovery related to how an administrator structures its
compensation for the independent physicians tha¢wed a plan participant's claim might be

appropriate to determine if the administrator took steps to insulate the indepent=mers

" MetLife’s Response at-8.
% MetLife’s Response at 9.

&9 INTERROGATORY NO.3: For each individual identified in response to Interrogatory No. 2, igi¢héf
rate of pay, bonuses paid, awards or other indices of recognition for job perderfoathe entire time
period since the person was first employed by MetLife or anjectlntities.

INTERROGATORY NO. 5: For each individual identified in response tatiogatory No. 4, identify the
time period since the person was first employed by MetLife or any relaiGdsrhe rate of pay, bonuses
paid, awards or other indicerecognition for job performance; if such a person was paid under dny sta
other than that of an employee, please fully explain how such individsabaia.

©Glenn 554 U.S. at 117.
" Murphy, 619 F.3d at 1163 n.7.

13



from the administrator's obvious financial intere$t.Similarly, if pay incentivizes denial, that
would be very pertiant to the ultimate analysis in this case, making discovery appropriate.

Request No. 3 seeks medical evaluatith®Vhile these should be in the record, and
there should be relatively little burden in production, Gunaéssaedical status does not seem
to be in dispute. And at this early stage of the litigation, it does not appebleth#e relies on
medical rationale for its counterclaim. This request will be stricken.

Interrogatories 6, 7 and 8 seek information on the financial reserves for Gurglerse
claims and the impact of claims paymentintermountain Health Carfé. Again, this is a topic
related to the financial impact of a claiand its impact on the parties. The interrogatories lay
the groundwork for the next interrogatohyterrogatoryNo. 9, which seeks the names of persons
who knewthe reserves for Gunderss claims’®> These inquiries follow the suggestions in
GlennandMurphythat insulation of claims decision makers from financial informason

important to evaluation of the effeaf a conflict.

21d.

& REQUEST NO. 3: Produce aayd all medical opinions, reports, memoranda, emails, correspondence

and/or any other documents reflecting a review of Plaintiff's medécalrds by a person or persons with
medical expertise in connection with the original payment of benefitglde eligibility for additional
benefits or subsequent denials of coverage during the appeal procesatdf' ®tdaim.

" INTERROGATORY NO. 6: Please state the source of funding for any tetteditwere paid, would be
paid in the future, or would haveén paid in the past to the Plaintiff had the Plaintiff been found eligible
for additional benefits under the AD&D policy.

INTERROGATORY NO. 7: Please describe with particularity the finamelationship between MetLife
and Intermountain Healthcare, theployer/plan administrator /policy holder, with respect to the
administration, interpretation and funding of the group life insuraatieyp including without limitation in
your answer, any financial impact on Intermountain Healthcare when MetiList pay claims under the
policy.

INTERROGATORY NO. 8: State the amount in dollars of the reservagasksto this claim, the name
and titles of the individuals involved in calculating this amount, each indil/&@actions or responsibilities
in said calculations and identify all criteria or guidelines used by the Mefifthis purpose.

» INTERROGATORY NO. 9: Provide the names, titles, and position of padon who was provided the
information regarding the value or reserves of the Plaintiff's clagoudised in Interrogatories 6 and 8.

14



Interrogatories 10 and 14 ask for identification of the claim handling guidelles a
interpretations applicable to the &I Plan’® Request No. 2 seeks the documéhtShese
interrogatories and this request are not challengddetyife.’®

Interrogatories 11-13 seek information about claims handling for cases involvinglenult
losses in one accidefit. RequesiNo. 4 seeks the documefitsGundersa correctly states these

requests relat&irectly to ERISA’s claims processing regulations that require BRIl&ns to

" INTERROGATORY NO. 10: Please identify any and all internal guidelipeigies, procedures, claims
handling manuals, internal communications (whether hand wrtitpad, emailed or in any other form)
and memorandi existence during the time this claim was considered, either on inigiitaon or on
further appeal(s), concerning the interpretation and/or administrdttba policy issued in this case that
are not contained in the record provided to the Riintounsel, including but not limited to redacted
documents included in the Defendant's Privilege Log, Bates sthpmd 69170.

INTERROGATORY NO. 14: Please identify any and all internal guidelipelssies, procedures, claims
handling manuals andemorandum in existence during the time this claim was considgtke on initial
application or on further appeal(s), concerning the interpretatidoraadiministration of the policy issued
in this case that are not contained in the record providegk Blaintiff's counsel including, but not limited
to, calculation of benefit payments for specific losses or injuries nediced in the policy.

INTERROGATORY NO.15: Please identify any and all internal guidelines, policies, procedwaasscl
handling manuals and memorandum in existence during the time frasseeain this case concerning the
interpretation and/or administration of a claim submitted undefRd84Agoverned plan as opposed to a
nonERISA plan.

" REQUEST NO. 2: Produce any and all documents outlining the duties andsibgjties of MetLife and
the plan administrator/employer in connection with administration dPléwe, processing clainfier
benefits under the Plan, considering appeals of denials of benefits lnadan and who has discretion to
determine eligibility for benefits under the Plan.

8 MetLife's Response at 13.

& INTERROGATORY NO. 11: Identify the number of claims subnditte MetLife for AD&D benefits
which involve more than one injury or loss arising out of a single aucideeach of the years 2005
through the present.

INTERROGATORY NO. 12: Identify all claims procedures and policies imeotion with processing,
evduating and paying or denying the claims for multiple losses ocguimia single accident identified in
response to Interrogatory No. 11.

INTERROGATORY NO. 13: Of the claims identified in response to lagatory No. 11 above, describe
how many times MitLife has paid the benefit for only one of the two or more losses oiemju

8 REQUEST NO. 4: Produce any and all claims manuals, procedures, gsd@aistructions, training

materials and/or any other documents utilized by MetLife employees/qiaauassors in determining the
amount that will be paid in connection with a claim:

« for accidental death and dismemberment benefits generally;

« for accidental death and dismemberment claims which involve im@neoihe loss or injury;

« for specific losses not enumerated in the policy; and

* were specifically utilized in evaluating the Plaintiff's claim.

15



put in place safeguards to ensure that ERISA plans treat similarly situdiegbaats and
beneficiaries in like fashion®® “In addition, 29 C.F.R. §2560.50%m)(8)(iii) specifically states
that documents demonstrating corapte with ‘the administrative processes and safeguards
required pursuant to paragraph (b)(5) of this section’ are ‘relevant documentsERIGA’'s
claims procedure regulations and must be produced by an ERISA fiduciary upon.&qést
heart of theoverpayment counterclaim will rest on these documasntbe court determines
precisely how the plan documents apply to Gundersen.

Interrogatory No. 15 seeks comparative information regarding non-ERISA%lans.
Gundersa claims this interrogatory relat¢othe same G .R.section cited abov&. However,
theregulation speaks of similar situations in EfRRISA regulateglan and says nothing about
comparative practices under plans outside ERISA regulation. This intempgastricken.

RequesiNo. 6 seeks agreements about plan administration and wieersatbject of any
MetLife objection®

Attorney Client Privilege
The parties have addressed a specific discovery issue that arises on the face of th

administrative recordBefore a decision on Gunden’s appealMetLife sought legal advice

8 Gundersen’s Reply at 7.
#1d.at 78.

8 INTERROGATORY NO. 15: Please identify any and all internal guidelipels;ies, procedures, claims
handling mauals and memorandum in existence during the time frame at issug @ashi concerning the
interpretation and/or administration of a claim submitted under an EB#S@rned plan as opposed to a
nonERISA plan.

8 Gundersen’s Reply atB (citing29 C.F.R.§ 2560.5031(b)(5).

& REQUEST NO. 6: Produce any and all documents under which the Ifsusurance/accidental death
and dismemberment policy is established and/or operated, includingtdinhited to any administrative
services agreement, contract or other documents which define the relatiogisteen MetLife and the
employer/plan administrator.
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from its inrhouse counsel, which was recorded on a document dated August £° Z008.was
before the August 1¥final decision denying his appe4l.WhenMetLife produced this
document in the administrativecad it was redactedtomit the legal advice, whidWetLife
claims is privileged informatianThe proposed discovespecificallyseeks this document, and
information about it, without redactidfi.
Communications between attorneys and their clienjsy a privileged statUS. In the
context of ERISA, however, administrators owe a fiduciary duty to their benefecthat
creates an exception toe attorne\client relationship® Courts have thus come to recognize a
“fiduciary exception” to the adrney-<client privilege that applies when plan administrators seek
legal advice concerning fiduciary mattéfsThe exception arises becatias a representative
for the beneficiaries of the trust which he is administering, the trustee is neatlnéient in the
sense that he is personally being senvédBecause the trust beneficiaries are the real clients
when such advice is given, the privilege does not prevent disclosure to them.
The rule has been said to arise liwary English fiduciary exceptioprecedents®?

[T]he seminal English opinion from which the fiduciary exception sprang
distinguished between two items of legal advice: one dispensed to trustees prior to

% The document is attached as Exhibit 6 to MetLife’s Response.
8 Gundersen’s Request at Be alsMetLife’s Response at 178.

8 INTERROGATORY NO.10: Please identify any and all . . . internal communications . . . concenging t

interpretation and/or administration of the policy issued in this caserthabticontained in the record
provided to the Plaintiff's counsel, including but not limitededacted documents included in the
Defendant's Privilege Log, Bates stamped pp-183.

REQUEST NO. 5: Produce an-vedacted version of the document(s) included in the Defendant's
Privilege Log, Bates stamped pp. 15E0.

8 United States v. Metl.78F.3d 1058, 1062 (9th Cir. 1999).

%1d. at 106263.

11d.; see alsdn re Long Island Lighting Co129 F.3d 268, 27I2 (2d. Cir. 1997).
92 Mett, 178 F.3d at 1063.

.
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any threat of suit, advising them regarding the propriety of paying aglvam¢he

children of the testator, and one dispensed after the commencement of suit, aimed

at advising them “how far they were in perilalbot v. Marshfield12 L. T.R.

761, 762 (Ch. 1865). The English court required the trustees to produce the first

item, but ot the second?

The leading American caSeordered production of “a memorandum containing legal
advice about a trust's state tax obligations . . . in a subsequent lawsuit by fieaeseo
surcharge theustees fothe resulting tax liability.>® The opinion was prepared in the course of
administration of the trust, not in anticipation of any litigation against the trusteaghtblearly
failure to comply with the law would have created liability and was the subjjéot case before
the court?’

Not surprisingly, courts have faced difficulty in classifying adwasgiven in fiduciary or
nonfiduciary capacity®® Case authorities agree that gealysis ultimately depends tre
context and content of the disputed communicatioBoth parties herrely onthe Ninth
Circuit's guidance:

On the one hand, where an ERISA trustee seeks an attorney’s advice on a matter

of plan administration and where the advice clearly does not implicate the truste

in any personal capacity, the trustee cannot invoke the attolieey-privilege

against theplan beneficiaries. On the other hand, where a plan fiduciary retains

counsel in order to defend herself against the plan beneficiaries . . ., theyattorne
client privilege remains intacf®

“d..

% Riggs Nat'l Bank v. Zimmes55 A.2d 709 (Del.Ch.1976)

% Fischelv. Equitable Life Assurancé91 F.R.D. 606, 60808 (N.D. Cal. 2000jciting Riggs 355 A.2d at 709).
°’Riggs, 355 A.2d at 711.

% Fische| 191 F.R.Dat 608.

% SeeMett, 178 F.3d at 1064ee alsdrische| 191 F.R.D. at 61;(Hudson v. General Dynaos 73 F.Supp.2d 201,
203 (D. Conn. 1999).

100 Mett, 178 F.3d at 1064.
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Courts have agreed that administrators’ communicasiealng legal advice concerning
“plan design, amendment, atetminatiori do not fall within the fiduciary exception to the
attorney client privilege, and are privileg¥d Also, advice sought byustees concerning their
own imminent criminal or civil liabilitydoesnotfall within the exceptiorand is privileged®?
At the other end, when administrators seek advice for the benefit of thégplbeneficiaries, or
for clearly administrative atters, the fiduciary exceptiapplies'®®

Administration of the plan may simply involve carrying out its purposes, which is done
for the benefit of the beneficiaries, but might also involve a situation in whichsié'e seeks
legal advice for his own protection .notwithstanding the fact that the legal advice mayteela
to the trustee's administration of the trti$?* In the latter instance,

the legal fiction of trustee as representative of the beneficiaigslispelled,

notwithstanding the fact that the legal advice may relate to the trustee's

administration of the trust. . the core purposes of the attorioégnt privilege

are seriously implicated and should trump the beneficiaries' generaiaright

inspect documents relating to plan administrafith

This analysis becomes difficult when a plan administrator is denyingedidiany’s
claim. “[T]hedenial of claims is as much a part of the administration of a plan as the decision
making which results ino unhappy beneficiary'®® The decision to derthe claim can be

argued to be related to a pageision possibility of litigation and trustee liability. But in its

essence it is about the claim.

191 Fischel 191 F.R.D. at 608ee alsdn re Long Island Lighting Cp129 F.3d at 27¥2.

192 Mett, 178 F.3d at 1066.

13 5ee Fischell91 F.R.D. at 608ee alsdn re Long Island Lighting Co129 F.3d at 2772.
194 Mett, 78 F.3d at 1065.

105 |d

1% Gejssal v. Moore Medical Corpl92 F.R.D. 620, 625 (E.D. Mo. 2000).
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In Geissal v. Moore Medical Corpmlan administrators contemplated terminating
formeremployee Geissal’s COBRA coveradf€. They sought advice concerning their legal
position and Geissal's eligibilit}’® After benefits werderminated, Geissal sugge plan and
sought discovery of the gite given theadministratordoth before and after the termination
decision'® The administrators invoked the attorraignt privilege, claiming they sought the
advice in preparation for litigation, not for plan administrafith.

The court found thakerminating coverage was an administrative matter for which the
fiduciary exception appliednd allowed discovery of “a legal opinion from attorney Mlynarczyk
before the decision to terminate Mr. Geissal's COBRA coverage was firedly,[mbtained] to

a1l Geissel

detemine ‘whether we had a sound legal basistéominating COBRA coverag
noted that a contrary holding would bar discovery of alld@eisional legal advice “whenever

the administration of a plan involves the denial of a beneficiary’s claim oritsemedier a plan,”
which would be contrary to “the principle that the plan’s administrator or trudtemisters the

plan in the beneficiaries’ best intere$t” The Geissalcourt ordered production of a legal

opinion dated January 31st, memorializing a verbal discussiarh occurredrior to the denial

noticeissued orJanuary 27tH*

1071d. at 622

108 |d.

10919, at 62223, 62526.
1014, at 622.

H11d. at 625.

112 Id
113 Id
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In Lewis v Unum Corp. Severance Pliithe court ordered production of minutes of a
meeting held the day Lewis’s claim was denied. Besides the plan administitor
representative, and members of the Benefit Administrative Committeeuse and outside
counsel for Unum were preserit. The mirutes were taken and typed upibshouse counsel.
The court firmly rejected the idea that the discussions in this meetiegpneleged

If the Court finds, as Defendants appear to allege, that theeeprsional legal
advice was secured for the purpose of defending against the disagreement and
claims of Plaintiff in prospective poedecisional litigation against the planeth

it follows that whenever the administration of a plan involves the denial of a
beneficiary's claim or benefits under a plan, all of thede@sional legal advice

of counsel would be subject to the attorney-client privilege and not available for
reviewby the beneficiaries of the plan, including the disappointed beneficiary.
This contradicts the principle that the Plan's Administrator administers the plan
in the beneficiaries' best interests. Because denying benefits to a benefiemry i
much a part bthe administration of a plan as conferring benefits to a
beneficiary, the prospect of padecisional litigation against the plan is an
insufficient basis for gainsaying the fiduciary exception to the attocheyt

privilege 1°

The disputed Augustti file memo was written two weeks before the decision on
Gundersen’s appeaMetLife had not finally acted at the time the advice was giVWnile it can
be said that this advice wasughtto protect the administrator agaitiability, it was
fundamental in the appeal determination and was given to ensure that the plan dia théng
in its administrative decision. To allow MetLife to claim privilege would bar thenelat and
other beneficiaries from any discovery of legal advice given on plam degisions.

All beneficiaries, including the ultimately disappointed beneficiary, atidezhto

know what the legal opinion was, in its oral and written forms. . . . [Claimant]

and the other beneficiaries of the plan were the clientsnot theadministrator.
Therefore, the attorney-client privilege is inapplicable to bar the production of

114203 F.R.D. 615 (D. Kansas 2001)
151d. at 618.
1181d. at 620.
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counsel's communications with the plan administrator upon which this decision of
the plan depended?”

The discovery request for the unredaaedument is a proper subject for discovery. However,
because cases stéte document’s content and context are central to the anafysientual
118

production, " if there is an objection to tldscovery requesthe final decisiorabout discovery

in this casevould be madafter in camera reviewy the presiding or referred judg¥

ORDER
IT IS HEREBY ORDERED that Gundeas may send the discovery as revised by this

order, and that the parties shall submit a proposed schedule within fourteen days.

DatedFebruary 7, 2011.

BY THE CO w

David Nuffer 5
U.S. Magistrate Judge

" Geissal 192 F.R.Dat 625.
M8 SeaMett, 178 F.3d at 1064ee alsdrische| 191 F.R.D. at 62;(Hudson 73 F.Supp.2d at 203.

19 g5eeFischel 191 F.R.D. at 60fhoting analysis came aftar camerareview); see also HudsqrY3 F.Supp.2at
202 (same).
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