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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH,CENTRAL DIVISION

TRAVIS RINGLEE,

MEMORANDUM DECISION

Plaintiff, AND ORDER

V.
CAROLYN W. COLVIN, Case No. 2:10-cv-00373-EJF
Commissioner of Social Security, Magistrate Judge Evelyn J. Furse

Defendant.

Plaintiff Travis Ringee asks the Codrto reverse and remand the Social Security
Administration’s final agency decision denyinignhDisability Insurance Benefits (“DIB”) and
Social Security Income (“SSI”) under Titlesdhd XVI of the Social Security Act. The
Administrative Law Judge (“ALJ”) determinedahMr. Ringlee did not meet the eligibility
standards for benefits because he did not fedesability within themeaning of the Social
Security Act from May 1, 2007 through the datdthe ALJ’s] decision.” (ECF No. 7, the
certified copy of the transcript of the entireoed of the administrative proceedings relating to
Mr. Ringlee (hereafter “Tr. _)"0.) Having carefully considered the parties’ memoranda and
the complete record in this matter, the GREEVERSES the Commissioner’s decision because
substantial evidence does not support it.

FACTUAL AND PROCEDURAL HISTORY

Mr. Ringlee was born on November 4, 1967. {14.) He alleges onset of his disability
beginning May 1, 2007 and his date last ins@g®ecember 31, 2011. (Tr. 9.) In July 2007,

Mr. Ringlee protectively filedpplications for DIB and SSI, which the Commission denied

' In accordance with 28 U.S.C. sections @&3@() and (3) and Federal Rule of Civil
Procedure 73, the parties have consentegrémeed before the undersigned United States
Magistrate Judge.
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initially on October 16, 2007 and again upon reagration, December 4, 2007. (Tr. 9.) Mr.
Ringlee then filed a written request for hearing before an ALJ on December 11, 2007, which the
Commission granted. (Tr. 9) The heariogk place on November 21, 2008, in Salt Lake City,
Utah. (Tr.9.)

At the hearing, Mr. Ringlee’s attorneyesented evidence MRinglee had Crohn’s
disease since 1986, suffered from a back despkdhee pain, shoulder pain, varicose veins,
thrombophlebitis, deafness in the leftr, some hearing loss in thight ear, and numbness in his
rightarm. (Tr. 30, 33-36, 38, 41.) Mr. Ringlee'®atey also introduced evidence that Mr.
Ringlee had depression. (Tr. 43.)

Mr. Ringlee testified he ha®uosistent pain and diarrhea frdns Crohn’s disease. (Tr.
30-31.) He testified the Crohn’s disease causeddiime the restroom upwards of ten times a
day, resulting in malnutrition and weight log3r. 31, 33.) Consequently, he has low energy.

(Tr. 33.) Mr. Ringlee contends he could not perform any work in the national economy because
of these conditions. (Tr. 27.)

The ALJ concluded Mr. Ringleedinot have a disability as fileed in the Social Security
Act because as a “younger individual age 18-44,” he had a residual functional capacity (“RFC”)
sufficient “to perform the full rangef sedentary, unskilled wotkvith certain limitations, and
significant numbers of those jobs existedha national econontpat Mr. Ringlee could
perform. (Tr. 19.)

STANDARD OF REVIEW

42 U.S.C. section 405(g) provides for judicieview of a final decision of the
Commissioner of the Soci&lecurity Administration (“SSA. The Court reviews the

Commissioner’s decision to determine whetiherrecord as a whole contains substantial



evidence in support of the Comssioner’s factual findings and whether the SSA applied the
correct legal standardgl2 U.S.C. 8405(g).ax v. Astrue 489 F.3d 1080, 1084 (10th Cir. 2007).
The Commissioner’s findings shall standupported by substantial evidence. 42 U.S.C. §
405(g).

Adequate, relevant evidence that a reas@naidhd might accept to support a conclusion
constitutes substantial evidenemd “[e]vidence is insubgtéal if it is overwhelmingly
contradicted by other evidenceO'Dell v. Shalala 44 F.3d 855, 858 (10th Cir. 1994). The
standard “requires more than a sdiatibut less than a preponderanckadx, 489 F.3d at 1084.
“Evidence is not substantialiifis overwhelmed by other evidenegarticularly certain types of
evidence (e.g., that offered by treating physictarm) if it really constitutes not evidence but
mere conclusion."Gossett v. Bowe862 F.2d 802, 805 (10th Cir. 198@)ternal quotations
marks and citations omitted). Moreover, “[a] finding of ‘no substaatiaence’ will be found
only where there is a conspicuous absence of deediimices or no contrary medical evidence.”
Trimiar v. Sullivan 966 F.2d 1326, 1329 (10th Cir. 1992) (int@rquotation marks and citations
omitted).

Although the reviewing court coiakers “whether the ALJ fatiwed the spefit rules of
law that must be followed in weighing particutgpes of evidence in disability cases,” the court
“will not reweigh the evidence or substitute [its] judgment for the Commissionkds, 489
F.3d at 1084 (internal quotation marks a&itdtions omitted), but “review only theufficiencyof
the evidence,Oldham v. Astrues09 F.3d 1254, 1257 (10th Cir. 2007) (emphasis in original).
The court does not have to accept the Comonissis findings mechanically, but “examine the
record as a whole, including whatever in theard fairly detracts from the weight of the

[Commissioner’s] decision and, on thesis, determine if the substiatity of the evidence test



has been met.Glenn v. Shalala?21 F.3d 983, 984 (10th Cir. 199%nternal quotation marks
and citation omitted). “The possibility of @wing two inconsistent conclusions from the
evidence does not prevent an administrative agency’s findings from being supported by
substantial evidence,” and thewrt may not “displace the agent§] choice between two fairly
conflicting views, even though the court wouldtjfigbly have made a different choice had the
matter been before it de novo.lax, 489 F.3d at 1084 (quotirépltanski v. FAA372 F.3d
1195, 1200 (10th Cir. 2004)).

In addition to a lack of substantialidence, the Court may reverse where the
Commission uses the wrong legarsards or the Commissioner failsdemonstrate reliance on
the correct legal standardSee Glass v. Shalald3 F.3d 1392, 1395 (10th Cir. 1994jomson
v. Sullivan 987 F.2d 1482, 1487 (10th Cir. 1998)drade v. Sec’y of Heal Human Servs.
985 F.2d 1045, 1047 (10th Cir. 1993).

LEGAL STANDARDS

The Social Security Act (“Act”) defines “disdity” as the “inabiity to engage in any
substantial gainful activity by reason of angdically determinable physical or mental
impairment which can be expected to resulteattl or which has lasted can be expected to
last for a continuous period of niess than 12 months.” 42 UGS.8 423(d)(1)(A). Moreover,
the Act considers an individual disabled “pifl his physical or metal impairment or
impairments are of such severihat he is not only unable to his previous work but cannot,
considering his age, education, and work exgmexe, engage in any other kind of substantial
gainful work which existén the national economy.Id. § 423(d)(2)(A).

In determining whether a claimant qualifiesdésabled within the meaning of the Act,

the SSA employs a five-pasequential evaluatiorSee20 C.F.R. § 404.1520Villiams v.



Bowen 844 F.2d 748, 750-53 (10th Cir. 198Bywen v. Yuckerd82 U.S. 137, 140-42 (1987).
The analysis evaluates whether:

(1) The claimant presently engages in substantial gainful activity;

(2) The claimant has a medically severe physicahental impairment or impairments;

(3) The impairment is equivalent to one oétimpairments listed ithe appendix of the
relevant disability regulation whigbreclude substantial gainful activity;

(4) The impairment prevents the claimardrfr performing his or her past work; and

(5) The claimant possesses a residual functicapacity to perform other work in the
national economy considering his or hee agducation, and work experience.

See20 C.F.R. § 404.1520. The claimant has the irfiiatien of establishintpe disability in the
first four steps.Ray v. Bowen865 F.2d 222, 224 (10th Cir. 1989). At step five, the burden
shifts to the Commissioner to show the clain@tains the abilityo perform other work
existing in the national economyd.
ANALYSIS
In this case, the ALJ applied the five-ssgmuential disability eduation, and made the
following findings of fact and conclusiormd law with respect to Mr. Ringlee:

1. “[Mr. Ringlee] has not engged in substantial gaiul activity since May 1,
2007, the alleged onset date.” (Tr. 11.)

2. “[Mr. Ringlee] has the following seve impairments: back disorder
(discogenic and degenerative) . . . ; Cratulisease . . . ; left ear deafness .
..;and right ear hearing loss . . . .” (Tr. 12.)

3. “[Mr. Ringlee] does not have anmpairment or combination of
impairments that meets or medically equals one of the listed impairments
in 20 CFR Part 404, Subpart P, Appendix 1.” (Tr. 12.)

4. Further, “[Mr. Ringlee] had the [RFC] to perform the full range of

sedentary, unskilled work” witkeveral limitations. (Tr. 13.)

“[Mr. Ringlee] is unable to perforrng past relevant work.” (Tr. 19.)

“Considering [Mr. Ringlee]'sage, education, work experience, and [RFC],

there are jobs that exign significant numbersn the national economy

that [Mr. Ringlee] can perform.” (Tr. 19.)

oo

In short, the ALJ found that Mr. Ringlee didt engage in substaal gainful activity

since his alleged onset date because he hadhssegere impairments. (Tr. 11, 12.) Despite



those impairments, the ALJ found Mr. Ringlee cbstill perform sedentary work and therefore
did not qualify for DIB. (Tr. 19.) Mr. Ringle challenges the ALJ’s determination on five
grounds.

I. Credibility of Claimant

First, Mr. Ringlee argues that the recoohtradicts and substantial evidence does not
support the ALJ’s determination regarding Mrmélee’s credibility. (EEF No. 13, Plaintiff's
Opening Brief (hereinafter “Bri&f at 8.) The Court agrees.

When evaluating credibility, the ALJ must falche prescribed two-step process: (1)
evaluate whether the claimant has an underlgiedically determinable impairment that one
could reasonably expect to produce the claimgia or other symptoms; and (2) evaluate the
intensity, persistence, and limiting effects of the claimant’s symptoms to determine the extent to
which they limit the claimant’s functioningSee Barnett v. Apfe231 F.3d 687, 690 (10th Cir.
2000) (discussing factors to evaluatedibility). “Credibility determinatons are peculiarly the
province of the finder of fact, and we will not upset such determinations when supported by
substantial evidence.Kepler v. Chater68 F.3d 387, 391 (10th Cir. 1995). The ALJ must cite
specific evidence used in evaluating a claimasulsjective complaintgnd if he finds those
complaints incredible, he must explain witee id. However, this analysis “does not require a
formalistic factor-by-factor m@tation of the evidence.Qualls v. Apfel206 F.3d 1368, 1372
(10th Cir. 2000). “So long as the ALJ sets fdtth specific evidence hrelies on in evaluating
the claimant’s credibility, [the credibilitgetermination requisites] are satisfiedd:.

The ALJ attempted to follow the prescribedtatep process for evadting self-reported
symptoms. (1) He evaluated whether Mr. Reeghad an underlying medically determinable

impairment that one could reasonably exgegiroduce pain or ber symptoms; and (2)



evaluated the intensity, persistence, and limitiifigees of Mr. Ringlee’s symptoms to determine
the extent to which they limited Mr. Ringlee’s functioninGeé€Tr. 14-15.) As to the first step,
the ALJ acknowledged that Mr. Ringlee hasl@r's disease and back impairments and a
“history of ongoing pain issues” related to taesnditions. (Tr. 16.) While not explicitly

stated, the ALJ would appeardgree that one could reasonably expect these two conditions to
produce pain and/or diarrhea.

At the second step, the ALJ found Mr. Riegjlk testimony regarding the intensity of his
symptoms “somewhat out-of-proportion to the meldicalings, and generally not compatible or
reasonably consistent with the medical evidesfaecord and all other evidence—and therefore
not fully persuasive.” (Tr. 16.) The ALJ carnmethis conclusion because, “throughout the time
period at issue, [Mr. Ringlee] has been capableandling his own diwities of daily living,
including taking care of his persal needs, doing light household choned Eundry, preparing
his own meals, handling his own finances, dgvims own car, shopping on a weekly basis, and
visiting with family.” (Tr. 16.) The ALJ alséound that Mr. Ringlee’s physicians treated his
impairments “conservatively” and controlled them successfully with medication. (Tr. 16.) The
ALJ further notes that the evaluations shdw Ringlee within normal limits and showing no
persistent neural defis. (Tr. 16.)

However, to reach this result the ALJ disaets all medical evidence prior to the onset
date. SeeTr. 15 (“[S]ince May 1, 2007, the claimant’s amended alleged onset date, there is very
little objective basis to suppastaimant’s alleged alnic functional limitations due to his
impairments.”).) Through such disregard, the ALJ eri®@ee Carpenter v. Astrug37 F.3d
1264, 1266—67 (10Cir. 2008) (finding error where Al failed to “acknowledge any of

[claimant’s] medical evidence before 2001, tlearyshe claimed her disability began.”).



Through this error, the ALJ disregardie following evidence. Mr. Ringlee had
received multiple bowel resections previdadvay 1, 2007 leaving him with 210 cm of small
bowel, (Tr. 241), and short bowgfndrome among other things.r(293.) In January of 2006
his doctor noted that he will continue to have anastomosis, require recurrent small bowel
resections, has not responded well to one madigaand cannot afford other treatment options.
(Tr. 294.) With respect to hizack, Mr. Ringlee had L5-S1 fuspdevious to the onset date and
stabilized with rods and screws, which remaiplace. (Tr. 251-53, 328.) Consideration of
these uncontradicted facts make the ALJ’s agion that Mr. Ringlee’physicians treat him
“conservatively” and controlled his impairmestsccessfully with ndication erroneous.

The ALJ likewise fails to discuss signifidgmost onset date medical evidence. This
failure, too, constitutes errander the requirement “to discuss ‘the significantly probative
evidence he rejects.’Carpenter 537 F. 3d at 1266 (quotirgjifton v. Chater 79 F. 3d 1007,
1010 (10" Cir. 1996)). After his onset date, dnne 29, 2007, his doctor notes Mr. Ringlee,
while compliant with current therapy, has nesponded to current tteaent for his abdominal
pain, diarrhea, and Crohn’s disease. (Tr. 420-3inge the onset datps]acroiliac sclerosis
and post surgical changes in the low abdomehpeivis” occurred, witldisc narrowing at L4-
S1, mild scoliosis, (Tr. 304, 328), disk degextion at C6/C7, and neuro foraminal narrowing.
(Tr. 429.) As of March 16, 2009, Mr. Ringlee’s dodtor his back and neck issues explained he
can offer only pain medication as treatment uvitil Ringlee has an MRI/MRA, which Medicaid
has refused to authorize. (Tr. 427.) This efuocther undercuts the ALJ’s determination that
medication adequately controllecet&hrone’s disease and back pain.

Furthermore, while the ALJ finds Mr. Ringledestimony about activities of daily living

credible, (Tr. 16), he ignores the explanationghoke activities that show the impact of his pain



and diarrhea, such as accidents while shopjoadpjlity to carry laundy up and down stairs,
limited food preparation, his uncle’s assistance with household chores, minimal visits with
family, the time necessary to go to the bathrpand the time necessary to clean up. (Tr. 31-32,
37-54, 57-60, 63—-65.) Mr. Ringlee’s ex-wife repomnsilsir problems and limitations. (Tr.175,
190-97.) Substantial evidence domt support such a close pagsof Mr. Ringlee’s testimony
given the lack of evidence contradictingidathe undisputed medicabnditions that could
cause such difficulties. “Plaintiff's barely performing the minimal functions of living does not
make [him] able to perform gainful workZocked v. Apfell7-5 F.supp. 2d 28, 33 (D.D.C.
2001);see also Pinnt v. Chate®988 F. Supp 1354, 1359 (D. Colo. 1997) (citing 20 C.F.R. §
404.1572 (c), § 416.970 (c) (1997).).

Similarly, the ALJ’s finding that claimaritas had no medical treatment since August
2007 directly contradicts the record. Medlieords show Mr. Ringlee had treatment on
October 15, 2007, January 7, 2008, and September 2008. (Tr. 354-55, 380-87, 423-25.)
Furthermore, the record showfaak of financial resources pacted Mr. Ringlee’s ability to
obtain treatment. (Tr. 65, 183, 294, 317, 324, 424, 429 ALJ may not discount a claimant’s
credibility based on his failureMiranda v. Barnhart 205 Fed. App’ 638, 642 (1aCir. 2005).

Additionally, the ALJ stated “the medicadcord reflects concern by [Mr. Ringlee]’s
treating physician of drug seeking behavior vithich he was released due to non-compliance.”
(Tr. 17.) The parts of threcord cited do not spprt the finding. The first cite reflects that the
doctor informed the patient of the clinic’s ngalicy regarding pain nmagement (Tr. 314), and
the second cite reflects that MRinglee asked for “a pill to stop smoking.” (Tr. 317.) These two
pieces of evidence fall far short sfibstantial evidence of drugeking behavior of the kind that

would reflect negatively on MiRinglee’s credibility.



[I. Mental Impairments

Next, Mr. Ringlee argues the ALJ erred wilspect to mental impairments at two
different steps in the evaluatipnocess. Mr. Ringlee content®tALJ erred at step two of the
five-step disability determination in finding thdt. Ringlee’s mental impairments did not rise to
the level of “severe.” (Brief at 14.) S®ul, Mr. Ringlee asserts the ALJ erred by failing to
consider the impact of his mental impairmentthatend of step three determining his RFC.
(Id.) He argues several portions of the reaodicate mental impairnms much more serious
than the ALJ recognized, and such impairmeatssed depression and inability to understand
simple instructions. (Brief @5.) While the Court finds no errat step two, the Court does find
the ALJ erred in determining the RFC by notsidering Mr. Ringlee’s mental impairments.

At step two, the ALJ must determine winet the claimant has an impairment or
combination of impairments severe enough tatlhis ability to do basic work activitiesSee20
C.F.R. 8§ 404.1520(c). If the claimadoes not have any severe impairments, the claimant does
not qualify as disabled. However, if the ALAds the claimant has any severe impairment, the
analysis proceeds to the next step. Failingrtomerate a particular severe impairment is
“harmless error” if the ALJ finds another, separate severe impairrSeet Carpenter v. Astrue
537 F.3d 1264, 1266 (10th Cir. 2008) (“Nevertheless, any error here became harmless when the
ALJ reached the proper conclusion that [the claitheould not be denied benefits conclusively
at step two and proceeded to the rst@p of the evaluation sequence.”).

To the extent that Mr. Ringlee argues the Alilethto consider his mental impairments,
the record does not support this argument. (Tr. 12.) Moreover, because the ALJ found Mr.

Ringlee had several other severe impairmentavanced on to the next step in the evaluation
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process, (Tr. 12), the ALJ’s failure to list MRinglee’s particular mentalonditions as “severe”
proved harmless at step two.

A finding of a severe impairment leads thecision maker to stepree to determine
whether the claimant’s impairment meets theatlanal requirement arappears in Appendix 1
of Subpart P, 20 C.F.R. § 404,equals a listed impairmengee20 C.F.R. § 404.1520(d). If
the claimant’s impairment, or the equivalémreof, does not appear, the decision maker
presumes the claimant qualifies as disabled. If the impairment does not appear, the decision
maker proceeds to step foud. at § 404.1520(e).

Before considering step four, the decismaker must first determine the claimant’s
residual functional capacity (“RFC”See20 C.F.R. 88 404.1520(e), 416.920(e). The RFC
represents the ability to guhysical and mental work actiigs on a sustained basis despite
limitations from one’s impairmentsSee20 C.F.R. § 404.1545(a).

When the ALJ determined Mr. Ringlee’s Rhe ALJ did not consider Mr. Ringlee’s
mental impairments. (Tr. 13-19.) In failing do so, the ALJ erred. In making the RFC
determination, the ALJ must consider all therolant’'s mental limitations and restrictions. 20
C.F.R. 8 404.1545 (c). Nonetheless, afteedrining Mr. Ringlee did not have a severe
affective disorder, he never considered any meimtétations or restrictions flowing from these
same complaints in determining the RFC.

lll. RFC Assessment

Mr. Ringlee argues the ALJ also erred in asg®&y his RFC with respect to his physical

limitations. (Brief at 17.) Hargues the ALJ failed to “taketmaccount Mr. Ringlee’s need to

use the bathroom 10-12 times a day and the pligsiie may need to change clothesld.)
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While the ALJ discussed Mr. Ringlegised to use the restroom frequentbegTr. 14)
the ALJ makes no finding about the length and fraguef bathroom visits. The ALJ finds the
report of frequency of accidents extreme but makeBnding as to how frequently he believes
accidents occur. The ALJ did find that MrnBlee could not work “in an area without a
restroom nearby for quick access, with the mmaxn allowable restroom breaks.” (Tr. 13.)
Substantial evidence does napport this finding. The recomlvidence supports Mr. Ringlee’s
claim to need ten or more bathroom breaks in a work dageSection | above.) Further, the
record proves Mr. Ringlee will have accidentatttequire him to change clothes. (Tr. 57-59,
63—64.) Changing can take twemtynutes to a half hour.ld.) No evidence contradicts this
testimony.

IV. Evaluation of Medical Opinion Evidence

Mr. Ringlee argues the ALJifad to evaluate the medicapinion evidence properly.
(Brief at 19.) He argues “th&LJ gave little or no weightb all medical opinion evidence,”
therefore, “it is unclear on what substantiabdewnce the ALJ is basing his medical findings.”
(Id.) Mr. Ringlee argues, “if the ALJ felt that roof the medical opinions was entitled to any
weight, he had the obligation to more fullyweép the record either by obtaining a medical
opinion from one of Mr. Ringleeseating physicians or callingraedical expert to testify.”
(Brief at 20.) The ALJ did ndail to assign weight to thepinions; rather, he assigned his
determination of the appropte&aweight to each medicapinion in the record. That
determination does not constitute error but rather the ALJ’s obligation.

Here, as Mr. Ringlee points out, the ALY¥gavr. Mickelson’s and Dr. Humphreys’
opinions “little weight.” (Briefat 19.) The ALJ explained lassigned little weight to the

physicians’ opinions becausi) medical evidence supportdteir determinations. SgeTr. 18.)
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This assertion contradicts the medical recordbigcase as set forth in Section I. Thus,
substantial evidence does not support the Aevyauation of the medical opinion evidence.
V. Lay Witness Testimony

Mr. Ringlee also argues the ALJ erieginot mentioning the lay testimony of Mr.
Ringlee’s ex-wife, Lucretia Ringk, or that of Ms. Fischer-@ke, an SSI specialist at the
Department of Workforce Services. HoweverAdd does not have to make specific written
findings of credibility as to layitness testimony if higritten decision reflects his consideration
of the lay testimony See Blea v. Barnhart66 F.3d 903, 914-15 (10th Cir. 2006).

Ms. Ringlee and Ms. Fischer-Chase testifieat Mr. Ringlee hadocial and physical
limitations due to his constant need to userdstroom. (Tr. 175, 190-97, 233-34.) Specifically,
“Ms. Ringlee noted that Mr. Ringé does not go out to familytharings and social functions
due to his need for frequent restroom viaisl the accompanying pain.” (Brief at 22.) Ms.
Fischer-Chase testified that Mr.rigiee “lost about 20 Ibs. in thegwious four months due to his
impairments.” [d.) The ALJ does not specificallyfezence Ms. Ringlee’s or Ms. Fischer-
Chase’s testimony, and his decision does natecetionsideration of the testimony. Because
their testimony supports the freaquoy of bathroom breaks testi€l to by Mr. Ringlee, the ALJ
should have at least dicbssed the testimony.

VI. Vocational Expert’'s Testimony

If the claimant cannot perform past relevewatrk, the ALJ moves to the final step using
the RFC to determine if the claimant can perf@ny work available in significant numbers in
the national economySee20 C.F.R. 88 404.1520(g), 416.920(g). tA step, the ALJ must
find the claimant disabled urde the Commissioner can establish “the claimant retains the

capacity to perform an alternative work activitydahat this specific type of job exists in the
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national economy."Williams 844 F.2d at 751 (internal quotaitimarks and citation omitted);
see als®0 C.F.R. § 404.1520(g).

This court notes the importance of the uncontradicted testimony of the vocational expert
as urged by Mr. Ringlee. (Brief 48.) Mr. Lister, the vocationalxpert, testifiecn individual
can take a maximum of seven restroom breaksyandtain his job. (Tr. 67.) Four five minute
breaks and three more regular breaks of longeatdur make up seven. (Tr. 70.) Mr. Lister
explained that if breaks took longer or happemede frequently or if an adult undergarment
could not control the odor of an accident, espa could not obtain a job. (Tr. 69-71.)

No evidence in the record contradicts thgtimony that Mr. Ringle has to go to the
bathroom ten times during a work day or that hefhequent accidents or that the accidents take
at least twenty minutes to clean up. Givengbeernment has the burden on step five to prove
the claimant’s ability to perform any work significant numbers in the national economy, (20
C.F.R. 88 404.1520(g), 416.920(g)), the Governmematmeet that burden on this record.

CONCLUSION

This Court reverses and remands for immedeaiculation and payment of benefits. The
ALJ’s findings in this case contradict the recarithout support and ifarge part ignore the
undisputed facts. The conditions here supprérsal of the ALJ’s decision. Mr. Ringlee
applied for benefits five years and nine ninago. “While a lenbly application process by
itself is not enough to warrant the Court’s agiag benefits, it is a Va consideration.”
Lockard 175 F. Supp. 2d at 34. Furthermore, the Court cannot imagine what additional
evidence the ALJ could develop regardingfteguency and length of bathroom breaks or
accidents, the odor of such accidents, or the tieeded to change following such accidents.

Without such evidence, the Governmeahnot meet its burden at step five.

14



For the foregoing reasons, the Court REVIEERShe decision of the Commissioner and

remands for immediate calculatiand payment of benefits.

DATED this 29" day of March, 2013.

BY THE COURT:

Bvelyn J. Fgrse % S

UnitedStatedViagistrateJudge
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