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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

CHAD D. SCARBOROUGH MEMORANDUM DECISION
AND ORDER
Plaintiff,
V. Case No. 2:10-cv-0624-CW
LASALLE BANK, et al. Judge Clark Waddoups
Defendants.

INTRODUCTION

Before the court is Defendants’ motion to disnlisBuring the hearing held February 4,
2011, Plaintiff introduced a series of documentsifggied supported his claim. The court gave
Plaintiff the opportunity to prodie these documents to the court, which he did on February 8,
2011. (Dkt. No. 26.) Because over 420 pages wa@pplied to the court without any briefing or
reference to the relevant portions, on Febrd#ry2011 the court ordered Plaintiff to provide
Defendants and the court “all citations upon wHe relies in supporting his arguments as
raised in his pleadings andthe hearing on February 4, 2011gluding specific references to
the provisions in the agement Plaintiff contends support his arguments.” (Dkt. No. 27.) The
court also gave “notice of its intent to rely e documents outside of the pleadings and [intent]
to convert the outstanding motion to dismisa tmotion for summarypgment, pursuant to Fed.
R. Civ. P. 12(d).” (Dkt. No. 27.) In responsethe court’s ordeRlaintiff only provided a

highlighted copy of the documents “with portiaghgreof presently believed by plaintiff to be

! (Dkt. No. 4.)
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pertinent highlighted in yellow.” (Pl.’'s Resp.dear, 1) (Dkt. No. 31). With matters outside of
the pleadings now presented and not excluded, the motion is converted to one for summary
judgment under Rule 56. Fed. R. Civ. P. 12(d).nAgh as Plaintiff believes that he “waives no
rights to obtain further documents in discovet@ court has not received an affidavit or
declaration requiring additional time for discoveryder Rule 56(d). The time for discovery has
therefore passedseeg(Pl.’s Resp. Order, 2) (Dkt. No. 31). Because Plaintiff has not provided
any briefing that explains hothese proffered documents or any other evidence could support
his claims, Plaintiff’s action fails.

FACTUAL BACKGROUND

On or about December 20, 2006, Plaintiféexted a note in favor of lender, First
Franklin Financial Corporation, for the financiafithe property at issugCompl., 19.) The
trust deed was recorded naming Utah Mountain @slérustee. (Compl., § 10.) The trust deed
also named Mortgage Electronic Registration System, Inc. (“MERS”) as the beneficiary and
nominee for the lender. (Compl., 1 11.) Sseptember 2, 2008, MERSsagned its beneficial
interest in the trust deed to LaSalle Bank Natidssociation (“LaSalle”). (Mot. Dismiss, { 4.)
On or about December 2, 2008, eTitle Insuraecended a Substitution of Trustee. (Compl., |
10), (Mot. Dismiss, T 5). Following a recordiafja Notice of Default and Election to Sell,
eTitle Insurance held austee’s sale on May 19, 2010.

Most important for this litigation is whétappened to the note executed in favor of
lender, First Franklin Financi@orporation. Plaintiff has providehe First Franklin Financial
Corporation and Merrill Lynch Migage Investors, Inc. Mortgage Loan Purchase Agreement,
which he asserts shows that First Franklin sieédnote to Merrill Lynh Mortgage Investors,

Inc. The note was then deposited in the Franklin Mortgage Loan Trust Series 2007-FF2



and conveyed to the trusteea@alle) in return for certdates through the Merrill Lynch
Mortgage Investors, Inc. and LaSalle Bational Association Pooling and Servicing
Agreement. As such, LaSalle is both the owndghefnote and the beneficial interest in the trust
deed of the property at issue.
ANALYSIS
l. STANDARD OF REVIEW
Although the motion before the court was orally a motion to dismiss, “[i]f, on a
motion under Rule 12(b)(6) . . . matters outsidegleadings are presedt® and not excluded
by the court, the motion must be treated asfoneummary judgment under Rule 56.” Fed. R.
Civ. P. 12(d). Plaintiff has presented such nmatteitside the pleadings, and the court gave
“notice of its intent to rely othe documents outside of the pleagirand [intent] to convert the
outstanding motion to dismiss to a motion for summary judgment, pursuant to Fed. R. Civ. P.
12(d).” (Dkt. No. 27.) Thus, Defendants’ matito dismiss has been converted to one for
summary judgment.
Defendants’ motion for summary judgmeritiwe granted “if the movant shows that
there is no genuine dispute asatty material fact and the movastentitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). “A ‘neaial fact’ is one which could have an impact on
the outcome of the lawsuit, while a ‘genuine issafesuch a material fact exists if a rational jury
could find in favor of the non-moving party based on the evidence presefkdsteen v.
UNISIA JECS Corp216 F.3d 1212, 1216 (10th Cir. 200@lthough “[tjhe movant has the
burden of showing that there is no genuine isgdact” in moving for summary judgment, “the
plaintiff is not thereby relieved of his own loken of producing . . . evidence that would support

a jury verdict.” Anderson v. Liberty Lobby, Inet77 U.S. 242, 256 (1986).ikewise, the role of



the Court is not to weigh the evidence, butdetermine whether there is a genuine issue for
trial.” 1d. at 249.
I. THE COURT'S ORDER

As an initial matter, theourt’s order dated Februaty, 2007 required Plaintiff to
“provide Defendants and the court with @tltions upon which he relies in supporting his
arguments . . . including specific references tgtovisions in the agreemt Plaintiff contends
supports his arguments.” (Dkt. No. 27.) Thiderechoed Fed. R. Civ. P. 56 (a)(c)(1): “A party
asserting that a fact cannotdreis genuinely disputed mustipport the assertion by: (A) citing
to particular parts of materials the record . . . .” Because the court has given Plaintiff notice of
the court’s intent to convert the motiondismiss to a motion for summary judgment, only
Plaintiff's citations “to particldr parts of materials in threcord” will be consideredSeeFed.

R. Civ. P. 56(c)(3) (“The courtaed consider only the cited masts, but it may consider other
materials in the record.®.

The court has previously admonished couf@mehdvancing frivolous arguments, and for
failing “to be more discriminating in his argumetida and responsible in his use of caselaw.”
Commonwealth Prop. Advocates v. Citimortgage, INo. 2:10-CV-885, 2011 U.S. Dist LEXIS
16159, at *5 (D. Utah Feb. 16, 2011). Despited¢burt’s admonitions regarding his poor
briefing, counsel has taken new steps to furtherfuse the issues, dglitigation, and waste
Defendants’ resources and those of the courtprAsiously stated, Plaiiff's counsel proffered
hundreds of pages of documents to the courthduhe hearing on February 4, 2011, which he

admitted to have not fully read. In responsthtocourt’s order to produce “all citations” and

2 Contrary to Plaintiff's contention, the “documents ar&f][the facts.” (Pl.'s Reply Resp. Order, 2) (Dkt.

No. 32). The documents are evidence, but only insofar as they are cited. Highlightiregdhwigpages or
referencing a lengthy document simply by name is mitagion. The court will notlo counsel’s homework for him
by wading through many, many pages in order to conjure some tenable claim.
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“specific references to the provisions i thgreement Plaintiff contends supports his
arguments,” counsel submitted the same stacdoofiments, only now highlighted, with little
explanation of how the highlightgmbrtions were relevant to hesgument. Such a submission is
unhelpful. The court must conclude that ceelis use and submission of the documents were
not for the purpose of advancingafitiff’'s case, but simply to defa As such, it is obvious that
this court’s admonitions, threats of sanctions, as®l of sanctions have nmrsuaded counsel to
take the court seriously orisa his practice to a highenore responsible standar8ee
Commonwealth2011 U.S. Dist LEXIS 16159 at *6. Cowhss hereby warned that further
contempt will not only result in additional saions, but a referral to the court’s disciplinary
committee.
1. PLAINTIFF'S EVIDENCE

Plaintiff's anemic use of the evidence fails to provide support for the most basic
assumptions necessary to succeed on his compldistan example, the court will analyze
Plaintiff's main contention that éhnote, or debt, at issue was poakad securitized to investors,
and that such a securitization attes a sale of the loan which transferred the beneficial interest
in the trust deed. (Compl. 1%, 18) (referring to both the pood of the “Note” and “debt.”};
see alsp(Dkt. No. 20, 4.) Based on this argument, Rtifficontends thata debt transferred

into multiple ownership [would cause the securights to] be apportioned as the debt.” (Pl.’s

3 The court notes that insofar as Plaintiff assertaiaecaf action for declaratojydgment, such a cause of

action “cannot be used to redress alleged past wroiggia v. U.S. Bank, N.A718 F. Supp. 2d 689, 695 (E.D.

Va. 2010). Indeed, “declaratory judgmeats designed to declare rightstlsat parties can conform their conduct

to avoid future litigation.”Volvo Constr. Equip. N. Am., Inc. v. CLM Equip (386 F.3d 581, 593-94 (4th Cir.

2004). Causes of action seeking declaratory judgments are therefore “untimely if the questionable conduct has
already occurred or damages have already accruepia 718 F. Supp. 2d, at 695. Because the foreclosure and
any wrong that Plaintiff suffered has already occurredl|attatory judgment at this stage is inappropriédeat

696. Accordingly, the causes of action for declaratory judgment can be dismissed independenitiyefoo ftate

a claim.
4 At one point in his briefing, Plaintiff explains “thaetiNote in issue is not in igeence.” (Pl.’s Reply Resp.
Order, 8) (Dkt. No. 32). Despite this fact, Plaintiff then makes a variety of arguments baséceupgints
allegedly provided in the language of the note. (Réply Resp. Order, 10.) Without quoting the note itself,
Plaintiff's contentions are without merit.



Reply Resp. Order, 5) (Dkt. No. 32Plaintiff then concludes that because the debt was sold and
the security followed to the investors, Defenddat&ed authority to sell the subject property.
(Compl., 1 30-31, 53)

Plaintiff fails to show, however, thatdlsecuritization of these certificates also
constitutes a securitization ofetimote or underlying debt. Indeédaintiff has failed to provide
citations to support the noti that the certificats stipulate that “the hadd owns the debt and the
right to collect.” (Pl.’s Resp. Mot. Dismiss) KD No. 10, 10). In contst to this claim, the
Servicing and Pooling agreement befthe courts states that tbertificates simly “evidenc[e]
ownership of the entire Trust Fund.” Pagliand Servicing Agreement 8 2.06, 76. And insofar
as the trust fund assets inclutie notes at issue, there iglmag from which the court can
conclude that the debt isything but separate from theist fund and the certificatésThe

court cannot find, therefore, thitile debt was ever securitizéd.

° Because the issue is ultimatetpot, the court will not address Plgifis dubious interpretation of Utah

Code Ann. § 57-1-35.
6 It is true that investors may have claim on the assets from the trust, including the right to the cash-flows or
proceeds of the debt. But this is separate and apartHtainmtiff's assertion that eh“certificates represent[] the
right to collect [or foreclose on] the loans.” (Pl.’s ReplysReOrder, 6) (Dkt. No. 32). It is important to note that
the court is not finding that a securdtion of the certificates naot equate to a securitization of the debt. Rather,
the court simply finds that Plaintiff has failed to supploid contention. Plaintiff has provided nothing to suggest
that the investors own anything more than what the trust provides them via ownership dffib&tes.
! Apart from failing to cite to any documents or relevant law, Plaintiff's argument is also confusing. Plaintiff
actually appeared to have identified the important issue in stating that in the February 4, 2011 hearing, “defendants
suggested that the interest of persons purchasing ‘catéi§’ may be something different in some legally significant
way from ownership of the debt.” (Pl.'s Reply Resp. Order, 3) (Dkt. No. 32). After igiagtihe critical issue,
however, Plaintiff then pontificated on arguments thaadhmits “are not material” before concluding, without any
cogent reasoning, that “Defendants cardeny transfer of the debt to thecsrities broker.” (Pl.’s Reply Resp.
Order, 3-4.) Plaintiff goes on to argue that “[i]f LaS&knk now asserts an interest, it must be upon the grounds
that the loans were deposited with it as trustee ofearitization pool, and never passed out of it back to the
securities broker, or on to certificate holder. Defendanatise absolutely no showing in the latter regard.” (Pl.’s
Reply Resp. Order, 3.)

Based on this argumentation, there are two notethwaaking: First, the complaint states that the
“securitized debt is purported to be part of the First Franklin Mortgage Loan Trust, Series 20D#tFE
(Compl., 1 18.) Thus, according to Plaintiff's complaing siecuritized debt is still sitting in the Trust, now legally
owned by LaSalle as trustee. Second, and most criticathati$laintiff has failed to provide any support to show
that the debt was securitized throughghbeuritization of the certificates and tremid to investors, as discussed.
Because this iPlaintiff's claim, it is likewisePlaintiff's burden to produce such evidence.
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Plaintiff attempts to preempt such a fingiby arguing that the ceitiate holders really
own the debt because they have “the right tiecbthe sum owning” and that “[t]he certificates
expressly represent the right tdleot the loans.” (Pl.’s ReplResp. Order, 6) (Dkt. No. 32).
Despite Plaintiff's pontifications, he has not dii@ny portion of any agreement that supports this
proposition. Id. In the end, nothing has been presentdtiéaourt that demonstrates that the
certificates represent anything more than aerest in all proceedsr cash-flows paid
corresponding to the note, independamdl separate from any rightcollect the debt as asserted
by Plaintiff. Accordingly, Plaintiff's attempt tvansmogrify the securititan of the certificates
into a securitization of the debt fails for laakevidence, and persuasive argument. Because
Plaintiff has failed to show that the debt asghtio collect the loans was securitized, there is
nothing by which the court can cdade that LaSalle is not thevner of both the trust holding
the debt as evidenced by the note, and the bealafitérest under the trudeed. Plaintiff has
likewise failed to demonstrate that the foreclosure proceeding against him by eTitle Insurance
Agency, acting for LaSalle, was improper. (Compl., 1 30.)

CONCLUSION

Although this motion for summary judgmengists from Defendants’ motion to dismiss,
Plaintiff must still prodae “evidence that would support a jury verdicAhderson477 U.S. at
256. Plaintiff has failed to carry his burden floe reasons stated abovie addition, because
Plaintiff has failed to both respond to the caaidtder to show cause regarding the other causes

of action and to provide evidencedopport those claims, they likewise faiAccordingly,

8 (Dkt. No. 20.)



summay judgment$ GRANTHED in favor d Defendans” Defendnts’ motionto strike is

DENIED as moot? The actioris hereby @sed.

DATED this 2£'day of Apil, 2011.

BY THE COURT:

7
é%%/;é/m?é/
Clark Waddoups

United States Distict Julge

° (Dkt. No. 4.)
10 (Dkt. No. 12.)



