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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

GREGORY SMITH
MEMORANDUM DECISION

Plaintiff,
V. Case No. 2:1@v-01268CW-DBP
SCOTT SCHRYER, et al., District Judge Clark Waddoups
Defendants. Magistrate Judge Dustin B. Pead

l. INTRODUCTION

This matter was referred to the Court under 28 U.S.C. § 636(b)(1)(A). (Docket Np. 188
Plaintiff is Gregory Smith. Defendants relevant here are all Defendants &adg¥angelson,
Per Skoldin, and Kenilworth Point. The Court considers Defendants’ motion to quash
subpoenas.ld.) For the reasons below, the COGRANTS themotion

Il. DEFENDANTS’ MOTION TO QUASH SUBPOENAS

Discovery against nonparties is obtained by subpoena. Fed. R. Civ. P. 45. Pursuant thereto,
between April 82013 and April 9, 2013 lantiff served subpoenas duces tecum on three
nonparties: (1) RSG Accounting & Consulting (‘RSG”); (2) Kenneth R. Butler & Son, PC
(“Butler”); and (3) Gerety Associates, CPA (“Gerety”). (Dkt.dN®88 at 2192 at 4) These
subpoenas asked the nonparties to produce tax returns pertaining to each Defendeasén the

(Dkt. No. 188 at 2.)
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On May 20, 2013, Defendantiled this motion to quash Plaintiffsubpoenas. (Dkt. No.

188.)' Defendants argue the Court should quash the subpoenas because Plaintiff failed to comply
with the service requirements at Fed. R. Civ. P. 45(b)(1). (Dkt. Ncatl88.) Defendants also

argue the Court should quash the subpoenas because Plaintiff collected documents under the
subpo@as after the fact discovedgadline in the caseld(at 5.) Finally, Defendants argube
subpoenas sought irrelevant documenid.) (

A. Whether Plaintiff Violated Fed. R. Civ. P. 45(b)(1)

A party “must” serve “noticedf a nonparty subpoena “on each pafttéfore” serving the
subpoena on the nonparty. Fed. R. Civ. P. 45(b}%#9.also Butler v. Biocore Med. Texh
Inc., 348 F.3d 1163, 1173 (10th Cir. 2003) (affirming that “Rule 45(b)(1) requires notice to be
givenprior to service of a subpoena.”) (emphasis added). This Court’s local rules refesrate
notice requirement. DUCIiVR 45-1.

Here,Plaintiff failed to serve Defendants prior notice of the subpoeRksntiff's counsel
admitsshe ‘inadvertently did not” serve notice of the Gerety subpoena on Defendants. (Dkt. No.
192 at 4.)Plaintiff servedthe subpoenas on RSG and BulletweenrApril 8, 2013 and April 9,

2013. (Dkt. Nos. 188 at 2; 192 at ®Jaintiff's counsel subsequently emailed Defendantica
of thesesubpoenas on April 9, 2013, and April 11, 2013. (Dkt. Nos. 192-6; 19Betause
Plaintiff failed to serve Defendangsior notice of these three subpoenas, the Court finds

Plaintiff violated Fed. R. Civ. P. 45(b)(1).

! Plaintiff does notlirectly arguethat Defendants lack standing to bring this motio quash
nonparty subpoenas. Nevertheless, the Court concludes Defendants have standinghiegcause
have “a personal right or privilege with respect to tHgeszt matter sought by the subpoenals]”
where the subpoenasek Defendants’ tax recordRichards v. Convergys CorfNos. 2:05€V-
00790DAK, 2:05-CV-00812 DAK, 2007 WL 474012, at *1 (D. Utah Feb. 7, 2007)
(unpublished).
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B. Whether Plaintiff's Fed. R. Civ. P. 45(b)(1) Violation Warrants Quashing

Some courts have quashed subpoenas that violated Fed. R. Civ. P. 4b¢dandy v.
Diggins, Civil Action No. 10€v-02022WYD-KMT, 2012 WL 2890961 (D. Colo. July 16,
2012) (unpublishedBeach vCity of Olathe, Kan.Nos. CIV. A. 99-2210GTV, 99-2217GTV,
2001 WL 1098032 (D. Kan. Sept. 17, 2001) (unpublished).

However, courts in this district have refuseditosowhere the opposing party “had a
sufficient opportunity, albeit after the subpodvaal been sged, to object to the subpoena.”
Bare v. Brand Energy & Infrastructure Servio. 2:09ev-807-DB-BCW, 2012 WL 5285374,
at *3 (D. Utah Oct. 25, 2012) (unpublished) (dealing with patig received notice of the
subpoenas three days after oppogiagy served theran nonparties, anpartyimmediately
objected to themRichards v. Convergys CorpNos. 2:05€V-00790-DAK, 2:05€V-00812
DAK, 2007 WL 474012, at *1 (D. Utah Feb. 7, 2007) (unpublished).

Here,the Court finds Plaintiff's Fed. R. Civ. P. 45(b)(1) violation is distinct from those in
BareandRichards Defendants in this case only learned about the nonparty sub@dtardise
nonparties began producing the subpoenaed documents. (Dkt. No. 188 at 2, 4.) In other words,
Defendantdacked a sufficient opportunity to object to the subpoends, r@quest a protective
order,prior to the document productiorsee Butler348 F.3d at 1173 (“For an objection [to a
Rule 45] subpoena to be reasonably possible, notice must beaggllen advance of the
production dat€e) (emphasis addedRBlaser v. Mt. Carmel Reg’l Med. Ctinc., No. 06-2422-
JWL, 2007 WL 852641, at *2 (D. Kan. Mar. 21, 2007) (unpublished) (“[W]hen notice has been
given after a subpoena is senlmd before the response period has expicedirts generally

look to whether opposing counsel has had sufficient tinobject.”) (emphasis added).
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Plaintiff admits thaDefendants never receivéarmal noticeof the Gerety subpoerfa(Dkt.

No. 192 at 4.)Along the same thes, Defendantgounsel attests he “do[es] not recall receiving”
Plaintiff's emailnotice of the RSG and Butler subpoenas. (Dkt. No. 1P5sé&eFed. R. Civ. P.
5(b)(2)(E) {ndicating service videlectronic means . . . is complete upon transmission,” but
noting service “is1ot effective if the serving party learns it did not reach the person to be served
....") (emphasis added)

ConverselyPlaintiff's counseklaimsshe emailed Defendants notices of the RSG and Butler
subpoenas to the email addresses Defendants provided to the Court. (Dkt. Nos. 192 at 6; 192-6
192-7.) The Court appreciatebe partiesdispute on this issue. However, the Court has no
reason to question Defendants’ counsel’s declaration, signed under penaltyryf pief he
never saw the emails. (Dkt. No. 195-1.)

Under these circumstancdle Court finds Plaintiff's Fed. R. Civ. P. 45(b)(1) violation
warrants quashin@andGRANTS Defendantsmotion to quash the subpoenas. (Dkt. No. 188.)
Plaintiff's violation depried Defendants of a meaningful opportunity to challenge the subpoenas
prior to the document production under the subpoenas.

Plaintiff argueghat Defendants should have objected to the subpadteshe nonparties
produced the subpoenaed documents, but failed to dé&seDKt. No. 192 at 4-6.) The Court
finds this argument unavailing. To be sure, Plaintiff began sending Defendpigs of the
subpoenaed documents on May 2, 2013, May 11, 2013, and May 14, 2013. (Dkt. Nos. 192-9 to

192-11) Neverthelesshe Court believes the opportunity to object relates more to the time

2 Plaintiff claims that Defendants were “fully aware” that Plaintiff intendesubpoena Gerety.
(Dkt. No. 192 at 4.) Plaintiff indicated as much at a March 25, 2013 depositignHpwever,
this Court agrees with Defendartisat Plaintiff's “off-harded threat” to issue a future subpoena
fails to constitute notice of an actual subpoena. (Dkt. No. 195 at 3.)
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before subpoenaed document production than after. Moreover, Defendants quickly filed the
present motion to quash on May 20, 2013. (Dkt. No. 188.)

C. Whether Untimely Document Production via Subpoenas Warrants Quashing

In addition to Plaintiff's Fed. R. Civ. P. 45(b)(1) violation, the Cdurther GRANTS
Defendants’ motion to quash because Plaintiff produced untimely fact discovergtttiheu
nonparty subpoenasSé€eDkt. No. 188 at 5.)The fact discovery in this case clodddy 1,
2013. (Dkt. No. 162.) Plainfifndicateshe onlybeganproviding the subpoenaed documents to
Defendants on May 2, 2013. (Dkt. No. 192-8geMurray v. Crawford Civil Action No. 08-
cv-02045KMT -KLM, 2009 WL 1600682, at *1-2 (D. Colo. June 4, 2009) (unpublished)
(quashing Rule 45 subpoena served one day after fact discovery deadline that required
compliance three dayster fact discovery deadlindyjarvin Lumber & Cedar Co. v. PPG
Indus., Inc, 177 F.R.D. 443 (D. Minn. 1997) (prohibiting a party from using Rule 45 subpoena
to obtain discovery outside the discovery deadline in the case).

D. Whether Lack of RelevanceWarrants Quashing

Defendants alsargue the subpoenas sougltglevant and “highly personal information.
(Dkt. No. 188 at 2.) Defendants questlaw their tax returns relate to Plaintiff's allegations
that Defendants fraudulently induced him to invest in dental compamiesit $.) Plaintiff
failed to name the desitcompanies as parties to the lawsuit.) Moreover, Defendants note
most of them “have never even met” Plaintitir had any relationship to the transactions that
areof issue.” (d.)

Plaintiff fails toaddress this relevance argument in his ggmm. Withoutmore
information about the tax returns’ relevance to Plaintiff’s claitims CourtDECLINES to rule

on the subpoenas’ relevance.
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E. Defendants’ Request forAttorney’s Fees

Defendants request their attorney’s feesirred in bringing their motion to quash. (Dkt. No.
188 at 6.) However, Fed. R. Civ. P. 45(c)(1) sanctions, including attorney’s fees, only apply
against parties who fail to “take reasonable steps to avoid imposing undue burden or expense on
a person subject to the subpoena.” Here, Defendants are “not subject to the $sbpioe ma
averments have been made that Plaintiff placed any undue burden upon the third pMrties.”
Vision Software, L.C. v. Process Vision, LIN®. 1:12¢cv155, 2013 WL 1411778, at *3 (D. Utah
Apr. 8, 2013) (unpublished). As such, the CRENIES Defendantstrequest for attorney’s
fees. (Dkt. No. 188.)

1. ORDERS

For the reasons discussed above, the Court issues the follORDERS:

The CourtGRANT S Defendants’ motion to quash the subpoenas Plaintiff served on RSG
Accounting & Consulting, Kenneth R. Butler & Son, PC, and Gerety Associates, CRA. (D
No. 188.)

The CourtDENIES Defendants’ request for attorney’s fees incurred in bringing the motion
to quash. (Dkt. No. 188.)

The CourtORDERS Plaintiff to destroy/and or return to the producing party any information

received by Plaintiff as a result of the subpoenas.
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The CourtORDERS both Plaintiff and Plaintiff's counset certify that they havect
retained any ofhe improperly received information, that neither has disclosed any of the
information to any third party, and that neither will disclose any such infamt any third
party in the future.

Dated thisl0" day of June, 2013. By the Cour

ﬁ. Pead

United Gtates Mdgistrate Judge

Page7 of 7



