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IN THEUNITED STATESDISTRICTCOURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

PATRICIA TANNER,

TJINTA ESTATES, MEMORANDUM DECISION AND ORDER
Plaintiffs, Case N02:11<v-000287S-DBP

V. District Judge Ted Stewart

HEATH JOHNSTON, et al. Magistrate Judge Dustin B. Pead
Defendants.

[. INTRODUCTION

This matter was referred to the Court under 28 U.S.C. § 636(b)(Ba¥tems from
Plaintiffs’ 2006 investment in real property that was allegedly induced by tlen@sits’ fraud.
(Docket No. 20.)

Plaintiffs are Patricia Tanner and Tjinta Estates, the entity in which Mser aeld the
bulk of her financial assets. The Court groups Defendants inttattions. The “NAl
Defendants” consist of American Commercial Real Estate Specialists Grouts alhelged alter
ego Utah County Commercial Real Estate Specialists Group, both of which do busiNéds a
or ACRES. e “Johnston Defendants” consist of H&S Investments, and its employees Heath
Johnston, Craig Lewis, and Timothy Ross, as well as Justin Johnston, who wasedrbgloy

NAL.
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Before the Court is Plaintiffs’ motion to compel the NAI Defendamigrrogatory
reponse and document production. For the reasons below, theGRANTS the motion.
(Docket No. 59.) However, the CoWENIES Plaintiffs’ request for reasonable expenses
incurred in filing the motion. Id.)

[I. STANDARD OF REVIEW FOR MOTION TO COMPEL

Where a partyprovides an evasive or incomplete discovery respahseequesting par
may file a motion to compel a fulliscovery responseFed. R. Civ. P. 37(&8)(B)(iii) -(iv) to
(a)4).

[1l. ANALYSIS OF PLAINTIFFS’ MOTION TO COMPEL

Plaintiffs move to compel the NAI Defendants “to provide a complete, sworn answer to
Interrogatory No. 9 and to produce documents responsive to [Document Proddetoielst
37.” (Docket No. 59 at 2.) Plaintiffs claithe NAI Defendants’ previous answer and
production was “evasive or incompletefd.)] The NAI Defendants oppose this request.
(Docket No. 63

A. Interrogatory No. 9

While examining documents previously produced by the NAI DefendRfastiffs
noticeda March 31, 2018ompany email from NAI employedreg Ratliff toNAI corporate
counselLloyd Allen.’ (Docket N. 59-1 at 4; 59-8 The email expressed Mr. Ratliff's
opposition to rehiring Defendant Justin Johnston because vagalusstate agentmtified Mr.
Ratliff thatDefendantlohnston was “reckless” and “unethical” in his business deal({bysket

No. 59-8)

1 Mr. Allen is the NAI Defendants’ counsel in the present matter. (Docket Nb 2595
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Hoping to expand on the aforementioned discovery, on November 23,Raittiffs
served Interrogatory No. 9 on theAl Defendants:

State whetheanyonefiled a complaint, grievanceyotified a supervisoor otherwise

guestioned, mentioned or reported any conduct, action, or activity of Justin Johnston

and Lance Thompson that might call into question their reputation for truthfulness,
honesty, or integrity, and (a) state all facts concerning the reported coaciimt or
activity; (b) identify all persons who have knowledge of those facts; (c)ifigeit
documents concerning those facts, and identify the person who has each document.
(DocketNo. 59-2at 7) Plaintiffs’ instructions specified thaterrogatories “cover[ed] the time
period from January 1, 2005 through the date of production (the ‘Relevant Periddl gt X)

On January 13, 2012, the NAI Defendants answered Interrogatorylycsting “NAI
is not aware of any complaints or grievances filed against Justin Johnsimmcer Thompson.”
(Docket No. 593 at 7)

1. Sufficiency of the NAI Defendants’ Answer to Interrogatory No. 9

Plaintiffs argue this answer is insufficient becamismly answers “the front end of the
guestion” and “conspicuously evad|es] the rest” ofitiherrogatoryabout whether anyone [ ]
notified a supervisor or otherwigpiestioned mentionedor reported” the men’s unethical
conduct. (Docket No. 52-at 2)

The Court agrees that the NAI Defendanggusal to refer to any notificationgyuestions,
mentions, or reportsonstitutes a failuréo “fully” answer the interrogatory. Fed. R. Civ. P.
33(b(3) (stating a party must answer each interrogatory “separately apd fidlthe extent it
is not objected to.”). This is especially so where the interrogatory coveedel/ant period of

Januay 1, 2005 to January 13, 203butMr. Ratliff s 2010emal, questioning Defendant

Johnstors integrity,wasomitted from the answerThe answer also omitted Mkllen’s

% This is the date the NAI Defendants produced their interrogatory answatkeftNo. 59-3t
26.)
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“handwritten note$ produced the same date as the answer, that “memorialize[d] a conversation
Mr. Allen had with a person who reported serious concerns about Defendant Johnston, including
that he was ‘a little reckless’,” artlild drugs. (Docket Nos. 59-1 at 4; 59-9.) As such, the Court
GRANTS Plaintiffs’ motion to ompela full answer to Interrogatory No. 9 that includes
notifications, questions, mentions, and reports. (Docket No. 59.)

2. Sufficiency of the NAI Defendants’ Research for Interrogatory Answer No. 9

The NAI Defendants argubeir answeto Interrogatory No. $ otherwise satisfactory
wherethey produced Defendant Johnston’s and Mr. Thompson's petdoesiesearched their
electronically stored information, amtterviewed NAI's management team and associstss
found “no record or memory of concerns raised during the relevant time pefizatcket No.
63 at 3-4.)

While this search appears exhaustive, Plaintiffs astutely note the NAldefes’
interpretatiorof the “relevant period” does not comport with the time period set ligrth
Plaintiffs in their interrogatory instructions. (Docket No. 65 at 2.) For exarh@eNAl
Defendant®pine that|t]his case concerns events allegedly occurringin 2006. In
Interrogatory No. 9, Plaintiffs have asked for information about the reputations &fAl
agentguring that time frame.” (Docket No. 63t 2) (emphasis added).

To the extent the NAI Defendants limited their answer to Interrogator9 oeventsin
2006, the Court finds the answer is not fully responsive GRANTS Plaintiffs’ motion to
compela complete answen this respect (Docket No. 59.) The NAI Defendants must conduct
research for Interrogatory No. 9 that covers the time frame of Janud@3.i®@the date they

amer their interrogatory answer. Theyustamend thg answer accordinglylf theyhave
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already done such researtiey should amend their answer to reflect this. Currehib/not
clear which time frame they applied

B. Document Production Request No. 37

Plaintiffs served Document Production Resf{éDPR”) No. 37 on the NAI Defendants
to request:

All documents concerning advertising or marketing, including advertising or timarke

strategy or campaigns, by ACRES in Utah County or Salt Lake County, incluting a

print ads, radio or television ads, internet ads, brochures, flyers, billboardgsaibr

other marketing or promotional materials, from January 1, 2000 to the present.
(Docket No. 59-2 at 12.)

The NAI Defendants “object[ed] to this requeas ‘overbroad, unduly burdensome and
unlikely to lead the [sic] discovery of admiska evidence.” (Docket No. 5® at 19)

Thereatfter, Plaintiffs agreed to narrow the request to the time period of 2005 to 2008, and
clarified the request “should not be read to sweep up every sign in every shop or yathdout
require only the production of advertising or marketing materials directhd ptblic in UT and
SL counties, such that they may have reached” Plaintiffs. (Docket No. 59-1H\sever, the
NAI Defendants maintained their objection. As such, Plaintiffs moved to compel production.
(1d.)

1. Likelihood of DPR No. 37 Leading to Relevant, Admissibl&vidence

Relying on Fed. R. Civ. P. 26(b)(1het NAI Defendants arguePR No.37 is not
reasonably calculated to lead to discovery of admissible, relevant evidencetvgleelesi
information “for time periods after Plaintiffs’ [2006] investment and the evenssa in this
case . ..."(Docket No. 63 at 5.)

Plaintiffs counterthe advertising and marketing matermaii showthe NAI Defendants’

public reputation for “professionalisirgs well as theBiona fides” oNAI employeedDefendant
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Johnston and Mr. Thompson. (Docket No. 59-1 at 7.) Such information is relevant and
admissible wher®laintiffs basedheir initial investment on this reputation, amdintainedher
investmenbecause theselied on the bona fides of Defendant Johnston and Mr. Thompson, who
“helped pitch and paper the sham investmenid’; Docket No. 65 at 7.Plaintiffs argue “[a]
jury is entitled to see the contrast between what [Plantiéfre] led to expect fro NAI and
what [they] got from NAL” (Docket No. 5%-at 7.)

After reviewing the partiegositions, the Coudgrees with PlaintiffsThe time frame of
2005 to 2008 is relevant because it covers Plaintiffs’ exposure to the NAI Defendarketing
materials, Plaintiffssubsequent investment, and trdgcision to maintain that investment over
several years. Moreover, the marketing materials are relevant and reasahaijted to lead
to admissible evidence about the extent to which Plaintiffs relied on NAI's reputaten
making and maintaining their investment.

2. Overbreadth

Relevance aside, the NAI Defendants agbeat; despite Plaintiffs’ agreement to narrow
the scope of DPR No. 37, it remains overbroad where it “covers four years ofintarket
documents, campaigns, and advertisements in numerous media,” and asks for “aegihghark
materials. (Docket No. 63 at3l) The NAI Defendants claim such a broad request constitutes a
“fishing expedition for materials that may or may not have reached” Plain(itfg

In response, Plaintiffs point out that they do not segkmarketing materials, but only
those: (1) fron 2005 to 2008; (20 Utah County and Salt Lake County; (3) that cordist
“newspaper ads, radio or television ads, highway billboards, direct mail, arehéetvertising.”

(Docket No. 59t at 5§ 596 at 34.)
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GivenPlaintiffs’ significantefforts to narrow DPR No. 37, the Court does not believe it
is overbroad.

3. Undue Burden

The NAI Defendants also oppose DPR No. 37 as unduly burdensome. Fed. R. Civ. P.
26(b)(2)(C)(iii) (stating a court must limit discovery where its burderxpeese outwighs its
likely benefit). They opine “the connection between the requested materialBanidf$
claims . . . is attenuated at best” where Plaintiffs failed to identify “what materigseiiex
upon or were exposed to,” and “have not argued thaparticular NAI advertising or marketing
contributed to [their] alleged damages.” (Docket No. 63 at 5.)

The Court shares the NAI Defendants’ concerns about the attenuation between thes
materials and their impact on Plaintiffs where Plainttiacedehat they do not recall the
specific materials they viewed six years agbDocket No. 65 at 4.) However, on balanbe, t
Court findsthe materialsare not unduly burdensome where they are relevant to establish NAI's
public reputation, and the extentviich Plaintiffs relied on thaiverallreputation to their
detriment. Theyare also relevarior impeachment purposes “to show the [ ] gap between what
NAI promised customers, and what its . . . agents actually did to defraud” theerat §.)

Moreover, Plaintiffs persuasively argue thia NAI Defendant$ailed to show undue
burden given the unique circumstances of the case. The NAI Defeadaupat of a national,
multi-million dollar chain ofreal estate brokerage fiem (Docket No. 59-1 at 6.) In addition to
theirresources, they are the only party “with possession, custody or control of [trexinpint
marketing materials (Id.) As suchpPlaintiffsreasorthe NAI Defendants should haspecified

the undue nature of their burden. (Docket No. 65)atr&stead they failed to reveal the
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presumably oppressive number of documents they would have to produce, and failed to mention
anydifficulty accessing theedocuments. 14.)

Upon examination, the Court fintisatthe NAI Defendard’ unspecificassertions of
undue burdemre insufficienwhere the materials sought are relevant, not overbroad, and within
their custody.

4. Sufficiency of the NAI Defendants’ Production in Response to Request No. 37

The NAI Defendants clairthat notwithstanding their objections RPR No. 37, they
“made significant efforts to supply advertising and marketing matéehglproducing 134 pages
of advertising and marketing materials, includag005 annual report, as well as marketing
materials riatedspecificallyto Defendant Johnston and Mr. Thompson. (Docket Nat 63
ConverselyPlaintiffs claim “much of” the 134 page production is “irrelevant fiflefDocket
No. 65 at7.)

The Court cannot judge the quality of the 134 page production, which it has not seen.
However, to the extent the NAI Defendants refused to produce materials respomiXrie No.
37 because they claimed the materials were irrelevant, overbroad, and unduhgbonelethe
Court rejected these objections above. As such, the GRANTS Plaintiffs’ motion to
compel a full production to DPR No. 37. (Docket No. S59pecifically, the NAI Defendants
must produce the materials requestedrom 2005 to 2008; (2) in Utah County and Salt Lake
County; (3) that consisted of newspaper ads, radio or television ads, highway td]labeect
mail, or internet advertising.

C. Reasonable Expenses

Plaintiffs seek an award of reasonable expensekidimg attorney’s fees, incurred in

filing their motion to compel. (Docket No. 39at8.) A court must awarckasonablexpenses
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to the prevailing party unless, among other things, the nondiseloss “substantially
justified,” or “other circumstancasake an award of expenses unjust.” Fed. R. Civ. P.
37(a)(5)(A)(i)-(iii).

Pertinenthere,Plaintiffs claimthe NAI Defendants’ nondisclosure is not substantially
justified, and other circumstances do not make an award unjust. (Docket M@t99t0)

They assert thegranted the NAI Defendants two extensions, over an eight month period, to
produce the requested informationd. @t 9.) Moreover, they offered “detailed, repeated follow-
up requests” during this period to clarify the NAI Defendargsponsibilities. 1(.) In return,

the NAI Defendantsabused the courtesyghown tothemby “blowing past deadlines,” and

failing to completely repond to the discovery requesttd.)( Most seriously, Plaintiffs accuse

the NAI Defendants of providing a misleadinmsaerto Interrogatory No. $ecausdt omitted

Mr. Ratliff's email and Mr. Allehs rotes. (Docket No. 65 at 8.)

The NAI Defendants oppose Plaintiffs’ request for expenses letaess claim they
worked diligently to satisfy their discovery obligations. (Docket No. 63 at 6.) The Court
disagreesvith the NAI Defendantspartial answeto Interrogatory No. 9, and their objections to
DPR No. 37.It also shares Plaintiffeoncerns about the NAI Defendanpstentially
misleading answer to Interrogatory No. 9.

However,areview of the communications betwettie partiescounsels demonstrates
thatNAI genuinely stood by its objectioms the discovery reques@ndexperiencedlifficulties
locatingdocuments due to downsizing, moving, and usitignited electronic retention policy.
(Docket Nos. 59-4 to 59-7.) halancethe Court findshese factorsanstitute“other

circumstancesthatmake an award of expendesPlaintiffs“unjust.”
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IV. ORDERS

For the reasons set forth above, the Court issues the following orders:

IT IS ORDERED that Plaintiffs’ motion to compel complete responses from the NAI
Defendants as to Interrogatory No. 9 and Document Production Request NGRANS ED
as outlined above. (Docket No. 59.) The NAI Defendants must comigloyiary 1, 2013
because that is the current fact discovery deadline.

IT IS FURTHER ORDERED that Plaintiffs’ request for reasonable expermasuant
to Fed. R. Civ. P. 38)(5)(A) isDENIED as outlined above. (Docket No, 59.)

DATED this 10" day of January, 2013.

[ S
Dustin B. l{ead ﬂ

United States Magistrate Judge
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