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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA MEMORANDUM DECISION AND
ORDER
Plaintiffs.

V.
Case No. 2:11v-00087
MARY CAROL S. JOHNSON; JAMES W.
SMITH; MARIAN S. BARNWELL; BILLIE Judge Clark Waddoups
ANN S. DEVINE; and EVE H. SMITH

Defendants.

This isa tax case filed by the United States to collect unpaid federal estate taxes owed by
the Estate of Hazel Anna Smith (“Estate”) This matter is before the court on the plaintiff's
Second Motion for Summary Judgment (Dkt. No. 117), defendants’ Motion for Reconsideration
of the court’s prioorder grantingpartial summary judgment in favor of the government (Dkt.

No. 119), and defendants’ Motion for Summary Judgment (Dkt. No. 122).
FACTUAL BACKGROUND

Thedefendants in this action include tioeir children of Anna S. Smith (the
“Decedent”), namelWary Carol S. Johnson, James W. Smith, Marian S. Barnwell, and Billie
Ann S. Devine. During the course of this litigation, Marian S. Barnwell and Bifire S. Devine
passed away, and their estates have not been substituted as deféndaitsSmith who was
named as &fth defendant, ishe wife of James W. Smith its prior orderin this casethe court

dismissed Mrs. Smith as a party to the litigatigxm( Mem. Decision and Order, Dkt. No. 75.)
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During herlifetime, Decedent antivo of her children, defendants Mary Carol S. Johnson
(“Johnson”)and James W. Smith (“Sth”), executed artistagreement dateBebruary 8, 1982
for the creation offhe Anna Smith Family Trugthe “Trust”), in which Decedent, Johnson and
Smithwere named as enustees. Thdrust was funded on February 9, 1982 by 11,466 shares of
stock inState Line Hotel, Inc. (“Hotel”)The Hotelwas the holdr of a Nevada gaming license.
Nearly one year later, on February 1, 1990, Decedent, Johnson and Smith executed an amended
trust agreement, which removed Smith and Johnson aesteesand left Decedent as the sole
trustee of Tust.

On May 1, 1990, Decedent executed the Second Amended Trust Agré€mestt
Agreement”)as both grantor and sole trustee, whias the agreement @ifect at the time of
Decedent’s death on September 2, 1991. It is undisputed that the Decedent had an unlimited
power to modify, alter, amend, revoke, or terminate the trust at any time durinfg Herd also
undisputed that the Decedent, as grantor, had the right to withdraw principal and income from
the Trust as sheitected duing her lifetime, and that nortist beneficiaries had an enforceable
right to any distributions from the Trust during Decedent’s lifiee Trust Agreement named
Johnson and Smith as successor trustees. Johnson andvBmeitiscnamed in the Deedent’s
will as personal representatives of Decedent’s Edatther Decedent’s Estat®r the Trust
have been named as defendants in this lawsuit.

Upon Decedent’s deatherwill directed the personal representatives to ensure that the
Decedent’s “dbts, last illness, and funeral and burial expenses be paid as soon after [her] death
as reasonably convenienf{Will  II; Dkt. No. 32, Ex. A.) It further directed the personal
representatives that “claims against [the] estate” may be settled and dischahgethibsolute

discretion of [the] Personal Representatives,” although it did not expressty tthe personal



representatives to pay afgderalestate tax levied against thet&te (Id.) The “rest and residue”
of the Estate was to be delivered to theccessotrustees and added by them to the principal of
the Trust to be administered as directed bytriingtees(Id. at 1V.)

The Tru$ Agreement provided for theiccessotrustees to make specific distributions,
as soon as possible after the Decedent’s death, from the principal of the Trustidoatsiwho
are not parties to this su{frust Agreement?; Dkt. No. 32, Ex. B. The successor trustees were
then directed to

pay any and all debts and obligations of the GRANTOR, the last illness, funeral,
and burial expenses of the GRANTOR and any State and Federal income,
inheritance an@state taxeshich may then be owing or which sneecome due
and owing as a result of the GRANTOR'’s death.
(Id.) (Emphasis addell After these expenses were paid byshecessotrustees, one third of
the remaining Tust corpus (not to exceed $1,000,000) was to be divided into four equal parts to
bedistributed to one of the four family limited partnerships that had been establishadifamfe
the heirs. Id. at 4) Finally, the remaining principaha undistributed income of the Trust was to
be distributed equally between the heirs bysihecessotrustees(ld. at 45.) The heirs also
received benefits valueat $369,878 from several life insurance policies belonging to the
Decedent(Dkt. No. 86-3, p. 8.)

As directed by the Trust Agreement, theccessotrustees filed a federal estate tax return
with the Internal Revenue Service (“IRS”) on June 1, 1982.Decedent’s gross estate was
valued on the return at $15,958,765, resulting in a federal estate tax liability of $6,631,448, of
which $4,000,000 was paid at the time of filin§e€United Stags Estate Tax Returdkt. No.
86-3.) The majority of thedDecedent’s grossstate consisted of 9,994 shares of stot¢ken

Hotel, valued by a valuation expert on the return at $11,508B@fause the Hotelas a closely

held business and its value constituted more than tinmgypercent of the Decedent’s adjusted



gross estate, theiccessotrustees/alidly elected to defer payment of the remainder of the
federal estate tax liability pursuant to 26 U.S.C. § 6166(a). Consistent with Section 6166, the
election provided that the remainibglance of theéax liability would be deferred for five years,
at which time thesuccessotrustees would pay it in ten annual installments beginning on June 2,
1997 and ending on June 2, 200BedElection Dkt. No. 32-5) After receiving the estate tax
return, the IRS properly assessed the Estate for unpaid estate taxesid) 1aB2.
It is undisputed that Nevada gambling law limited the ability of a Trust to own steck in
casino The Trust and the successor trustees had received special permission fanipwmtrs
Hotel that was set to expire in January 1993. (Ltr. from Nevada Gaming Ctrl. Bd. dat@3 Jul
1992; Dkt. No. 139, p. 220.) The parties do not dispute that because the application process to
gain permanent approval for such ownership was extensive, expensive, and ylumegetain,
the successor trustees decided to distributélttel stock from the Trust to the beneficiaries.
Accordingly, on December 31, 1992etuccessotrustees and the heirs executed an agreement
(the “Distribution Agreement”) distributinghe remainingirust assets to the heirSde
AgreementDkt. No. 32, Ex. G. TheDistribution Agreemenindicated the following regarding
the outstandingstate tax liability:
6. Liability for Taxes Each of the BENEFICIARIES acknowledges that the assets
distributed to him or her will accomplish a complete distribution of the assets of
the Trust. A portion of the total federal estate tax upon the Estate of Anna Smith
is being deferred and is the equal obligation of the BENEFICIARIES to pay as the
same becomes due. Likewise, if, upon audit, additional federal estate taxes or
Utah inheritance taxes are found to be owing, the responsibility for any such
addiional taxes, interest or penalties will be borne equally by the
BENEFICIARIES

(Id.) On December 28, 1992, a few days prior to signing this agreemehsttte paid théRS

an additional $1,000,000 on the deferred tax owedendants assert, and tp@vernment s

provided no contrarevidence, that at the tintlee Distribution Agreemermwas signedtheir



combined net worth was approximately $21.1 million, whereas the estate thty kdthat time

was approximately $1.4@illion. From the date thBistribution Agreement was signed until

2001, it is undisputed that additional payments on the deferred tax totaling $1,399,221.87 were
made to the IRS bthe Hotelon behalf of the defendants, who held the majority of the

ownership othe Hotelfrom 1992 to 2001.

On May 30, 1995, approximately two years prior to the start date of the Section 6166(a)
deferred taxinstallment paymentshe IRS issued a Notice of Deficiency against th@ate The
IRS claimedthat the 9,994 shares of Hotel stock were worth $15,500,000 rather than
$11,508,400 at the time of Decedent’s deadleelNotice of DeficiencyDkt. No. 32, Ex. E.)
According to the IRS, this adjusted valuation resulted in an alleged addégiated tax of
$2,444,367The Estate contested the NotafeDeficiency, and a settlement was ultimately
reached where theskate ageed to pay additional federadtate taxes in the amount of $240,381.
The IRS assessed the Estate for the second time pursuant to that settlebea@rober 30,

1996.

On May 27, 1997, about a week prior to thee date of thérst estate taxnstallment
paymentColleen Girardan agent from the IRSgent a letter to Johnson in her capacity as
executor of the Estate, informing her “of an alternative to your contirersomal liability for
the unpaid estate tax . . . deferred under 26 U.S.C. Sectiori @&6of the alternatives offered
was for Johnson “to furnish a Special Lien for Estate Tax Deferred Undesr5et66, as
described in 26 U.S.C. Section 6324ALtr. from Colleen Girardlated May 27, 1997; Dkt. No.
122-2, pp. 3-9 Accordingly, on August 4, 1997, after obtaining additional information from the
IRS about the information required to submit the Section 63péaiallien, Johnsoand Smith

through counsel, provided the IRS with an executed Agreement to Special Lien Uctter Se



6324A signed by all four children of the Decedent, gre@ment restricting the saletbé Hotel
stock while the lien on the stock was in effect, and the additional information abéidttie
stock regestedby the IRS (Ltr. from David Salisbury dated Aug. 4, 1997; Dkt. No. 122-2, p. 7.)
It is undisputed that at no point during this exchange of information did Ms. Girard mention or
attach a “notice of election” amther application form required to furnigke IRS witha special
lien.

Although unknown to the defendants at the tiMe, Girardthen sought guidance from
IRS District Counsel regarding the use of stock in a closely held corporasecwa#y for a
special lienunder Section 6324A. (Aug. 21, 1997 IRS Menizkt. No. 122-2, p. 13.) Ms.
Girardinformed District Counsel that the Estate had consented to the lien and offered 4,768
shares of stock which, based on the 1996 Tax Court settlement, had a value of $lsai@ pe
or a total value of $6,092,578iven that the unpaid balance of the tax assessment was
$1,899,970 and the amount of security needed was $2,192,365.20, Ms. Girard stated that “I have
analyzed the security and feel a lien under IRC 6324A against the stockemilieddly secure
the liability for the remainder of the IRC 6166 electiond’)

Notwithstanding tk foregoing, in a letter dated November 6, 1997, Ms. Girard
subsequently notified Smith and Johnson that District Counsel had “advisediceii it
closely held stock should not be accepted as collateral by the Internal Reeerice Because
the IRS cannot sell stock at a public auction as it violates securities regulgfidngrom
Colleen Girarddated Nov. 6, 1997; Dkt. No. 122-2, p. 15.) Through counsel, Smith and Johnson
responded that there were securities law problemgh the stock heldythe IRS in its Section
6324A $ecialLien, “it would appear that they belong to the IRS, not to the taxpayer,” and that

it was their positin that “if an election is made under Section 6324A and the identified property



can be expected to survive the period of deferral, the requirements of the Istaibeen met

and the application of the special lien is mandatqiytr. from David Salisburyated Ja. 13,

1998; Dkt. No. 122-2, pp. 17-18.) In any event, Ms. Girard, Smith, and Johnson all agreed to
wait two years to revisit the matter in 20Q0tr. from Ms. Girarddated Jan. 20, 1998; Dkt. No.
122-2, pp. 19-20.) It is undisputed that neither ®lisard, nor anyone else at the IRS, ever
contacted Smith, Johnson, or their attorneys again with respect to the Section p8&aAian.

In January 2002he Hotelfiled for Chapter 11 bankruptcy in the state of Nevétda.
undisputed thaas a reglt of the bankruptcy proceedindlge beneficiariesvere instructedo
stop making any more distributions to pay éstate taxThe defendantdid apply for an
extension of time to pay the next installment due under Section 6166 and rib&fi&s that
the Hotelwas in bankruptcy proceedings. (Dkt. No. 139, pp. 164-166.) By May 2002, the
bankruptcy court approved the sale oftédtel assets free of liens, claims, and encumbrances.
As shareholders, the heirs received no value for Hhatiel ownershipnterestsan the
bankruptcy.

Over a year after the conclusion of the Htahkruptcy, he IRS senSmith and Johnson
delinquent billing notices fdahe outstanding estate taxes dadedjust 28 and December 2,
2003. The latter notice stated that if the payment due was not receittesl IRS byDecember
15, 2003, the “installment agreement will be in danger of defaulting. If this occurshtihe w
balance due on the account will be due immediately and turned over for collection.” (2nd
Delinquent Installment Billing2003, Dkt. No. 139, p. 163.) The installment payment was not
made in 2003. In 2005, the Estate, through counsel, communicated with Byron Broda at the IRS
about the inability of the Estate to pay its outstanding estate taxes. Counsét. d&mtda an

explanation of the Estate’s distribution of assets in 1992, the financial diffecaftiee Hotel



and the bankruptcy, as well as a copy of the Distribution Agreenidit.No. 139, pp. 168-
183.) The parties agree that the IRS then sent Smith and Johnson notices of their lexgnt t
unspecified assets in approximately July 2005. (Gov. Opp. Mem. to Second Mot. Subkn. J
No. 138, p. 14.) On July 8, 2005, the IRS seatlERBtate dotice of Federal Tax Liergand
indicated it had been filed with the County RecordeBait Lake and ooelecounties in Utah.
The notice included a statement that said:

IMPORTANT RELEASE INFORMATION: For each assessment listed below, unless

notice of the lien is refiled by the date given in column (e), this notice shall, clayhe

following such date, operate as a certificate of release as defined in IB@&)632
The last refiling date listed irotumn (e) of this notice listed “N/A” with respect to the 1992
estate tax assessment, and January 29, 2007 with respect to the 1996 estatstagras§2005
Notice of Federal Tax LierDkt. No. 139, pp. 197-19P The assessment was for a total of
$1,569,9671.67 which appeared to be attributable in full to theth®ssessmen(d.)

On or about September 12, 2005, the IRS sent a Notice of Levy to each of the individual
defendant children, Smith, Johnson, Bille Ann S. Devine, and Marian S. Barnwell. The notices
stated, “This levy attaches assets includible in the gross estate of Haaeb ABmith, which
were distributed or transferred to you, including but not limited to cash and lifamtgur
proceeds.” (Notices of Leyykt. No. 139, pp. 206-209.) Thereafter, on November 15, 2005,
Mr. Broda recommended that the government pursue a civil suit against the Bsiasen) and
Smith for transferee liabilitfor the estate taxThis lawsuit was not filed until January 21, 2011.

On or about Janua®; 2007, the IRS sent the Estate a corrected Notice of Federal Tax
Lien, which wasalso filed in Salt Lake and Tooele counti€his notice claimed it was “filed to
correct the amount due on the original lien,” but that otherwise the “information ongdimalor

notice filed is correct and that instrument remains in full force and éf{@€07 Notice of



Federal Tax LienDkt. No. 139, pp. 200-202.) This notice apportioned the tax owed between the
1992 assessment ($1,164,490.94) and the 1996 assessment ($405,220.73)e (IRS did not
re-file their Notice of Federal Tax Lien by January 29, 2007, the deadline iddmaifi the
original and corrected noticeRather, the IRS issued Certificates of Release for both the 2005
and 2007 liens on February 18, 2007, which stated that “the lien provided by Code section 6321
for these taxes and additions has been releaeertificate of Release of Federal Tax Lien
Dkt. No. 139, pp. 210-213.) These certificates were filed in both Salt Lake and Tooele counties
(Id.)

Several months later on March 27, 2007, the IRS mailed the Estate a Revocation of
Certificate of Release of Federal Tax Lien with respect to that 1992 and 1996 assessments
filed in both Salt Lake and Tooele countisigting that “we mistakdyallowed Notices of
Federal Tax Lien filed against Hazel Anna S. Smith Estate to be releasedattitteleases
“are revoked and the liens are reinstated, as provided under Internal Revenugdctda,
6325(f)(2).” RevocationsDkt. No. 139, pp. 214-217.) The IRS admits that the revocation
notice was not filed with the Salt Lake county recorder’s oficeequired by statutéDecl. of
Jennifer Graharfi 3, Dkt. No. 148.) Similarly, the IRS admits that on October 12, 2012 it again
filed Certificaes of Release of Federal Tax Lien with respect to both the 1992 and 1996
assessments in Salt Lake countg. &t 1 4.) However, on May 15, 2015, the IRS finally fiksd
Revocation of those releases with the Salt Lake county recorder’s officg,vailh a new
Notice of Federal Tax Lien against the Estate, stabiagthe government now has until August
12, 2025 to refilats lien for the 1992 assessment and until December 30, 2025 tatsdiga

for the 1996 assessment.(at Ex. 8, Dkt. No. 148-2.)



PROCEDURAL BACKGROUND

Thegovernment filed this action on January 21, 2dlan effort to collect the estate’s
outstanding tax liability, assertiregcause of action against édffendants for trustee, transferee,
and beneficiary liability under 26 U.S.C. § 6324(a)(2), and against the personalnprese
under 31 U.S.C. § 3713. (ComDkt. No. 2) Defendants filed a motion to dismiss the
complaint. (Dkt. No. 31.) Following a hearing on that motion, the court determinaté¢hat
government hdvadequately stated a claim that the trustees of the maydbe personally liable
for the unpaid estate tax to the extent of the value of the property imusieat the time of
Decedent’s death pursuant to 26 U.S.C. 8§ 6324(ag2pAm. Mem. and Deaion, Dkt. No.
75.) The court dismissed the government’s claim, on the other hand, that each heir should be
individually liable for the unpaiéstate taxes as a transferee fst assets pursuant to that
statute (Id.) Similarly, the court determinedahthegovernment’s claim regarding each heir’s
potential individual liability for the estate’s taxes as adberary of Trust assets undee&tion
6324(a)(2) should be limited to the extent of the distributions they received froneteednt’s
life insurance policies.I{l.) Findly, the court determined th#te governmentad adequately
stated a claim that the personal representathagdhave individual fiduciary liability for the
estate taxes under 31 U.S.C. § 3713, although it revised itsmegise to why after resolving
defendants’ first motion to reconsided.j

After the court ruled on defendants’ motion to disntissdefendants answered the
government’s AendedComplaint,which wasfiled on July 31, 2013 and incledfor the first
time causes of action related to the Distribution Agreent®kt. No. 79.) Subsequently, the
parties filed cross motions for partial summary judgment ogdliernment’s first cause of

action, namely whether Johnson and Snaisuccessor trustees of the Trust, were personally

10



liable for unpaid estate taxes under 26 U.S.C. 8§ 6324(a)(2) because that section only makes
trustees liable up to the value of assets included in decedent’s grossiedéat26 U.S.C. 88
2034 to 2042, inclusivé. Oral argument was heard on these motions on October 1, 2014, after
which the court ruled on thecord in favor of the@vernment that theuccessotrustees were
personallyliable for the estate tax because the Trust assets were included in the Deggdsst’s
estate under a relevant section, nan2élyJ.S.C. § 2036(ajpefendants have challenged this
ruling in a Motion to Reconsider, which is now before the court. (Dkt. No. 119.)

At the October 1 &aring, the court also grantddfendants’ motion fdeave to amend
their answer to include the affirmative defense that dwegment’s claims against Smith and
Johnson as personal representatives and fiduciaries are barred becausectieégotioely
discharged from personal liability in August 1995 result of their tender of a spediain
under 26 U.S.C. 8§ 6324A. Shortly before the deadline for dispositive motions, defendants moved
for an extension of time to submit an expert report from Jeffrey S. Pickett to sthztdite
value of theHotel stack pledged as collateral at or near the time of their § 6324A election was
more than sufficient to pay the remaining amount of the federal estate taadhzg¢dn deferred

under 26 U.S.C. 8§ 6166. Their motion was granted and deferfdedtdeir seconanotion for

! For purposes of the prionotion to dismiss, defendants did not dispute that “trustees” wereféraes”
that fall within the scope of Section 6324(a)(2). In this motion for summary juttgdefendant trustees
argued that they can only be lialile transfereasnder this statutié the Trust assets were included in
Decedent’s gross estate under Sections-2032, a position that was not at issue in the previous motion.
SeeSection 2jnfra. The court finds that this clarification of defendants’ position ma<learly
inconsisent with their position in the prior motion to dismiss, nor was their priorippsialculated to
mislead the court, nor did this clarification give defendants an unfair adeaSte Hansen v. Harper
Excavating, Inc.641 F.3d 1216, 1227 (10th Cir. 201Defendants stated this position as their Fifteenth
Defense in their Answer to Amended Complaint filed on August 27, 2013; the digc@aaline was

still several months away when defendants clarified their positionhangblvernment has always had the
burden of proving that it has met all elements of its Section 6324(a)(@) Bacause Section 6324(a)(2)
is a strict liability statute that imposes liability based not on a trustepteper acts, but on the status of
being a trustee, receiving property, and having unpaid federal estate taxescéssary for the court to
fully consider each of the statute’s elements and defendants’ argumermigt\witing constrained by

prior statements when these questions were not directly at issue previously.
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partialsummary judgment on the grounds that Smith and Johnson were discharged from personal
liability pursuant to their furnishing ahe 8 6324A geciallien. This motion is before the court.
(Dkt. No. 122.)

Forits part, on March 17, 201%e government timely filed itsecond motion for
summary judgment on the remaining countgsosdmendedomplaint, and part of this motion is
now before the court. (Dkt. No. 117.) On July 21, 2015, the court held a hearing on the parties’
second motionfor summary judgment,efendant’ motion for reconsideration, aneéféndang’
motion for extension of time to submit expert reports. The court granted defendambs’ foot
an extension of time to submit expert reports. The court granted the governmsorit is@tion
for summary judgment as to tdefendants’ personal liability fastate tax attributable to the life
insurance proceeds received from deeedentThe court took the claims regarding the
successotrustees’ personal liability undeubmission. Defendants’ motion for reconsideration
and second motion for partial summary judgment were also taken under submission.

After both parties submitted expert reports and supplemental briefing regyéndi
expert reports andeflendants’ claimshat Smith and Johnson should be discharged from
personal liability as a result of satisfying the requirements $peaiallien pursuant to § 6324A
and thus obtaining a discharge pursuant to 8§ 2204 such that they are not personally liable
pursuant to 8 3713, the court held a final hearing on the briefing on June 23AR64.6.
consideration of the parties’ extensive briefing, the relevant law, and tharguahents by the
parties, the court now rules on the following motions: United States’ SecondhMatio
Summary Judgment (Dkt. No. 117), Defendants’ Motion to Reconsider (Dkt. No. 119), and

defendant’s Motion for Partial Summary Judgment (Dkt. No. 122).
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ANALYSIS

1. Failure to Substitute Estates as Defendants Requires the Court to Dismiss
DefendantsMarian S. Barnwell and Billie Ann S. Devine

As a preliminary matter, the coureégins by addressing the government’s claims against
the two deceased defendantistice of theSeptember 1, 2015 death of defendant Billie Ann S.
Devinewas filedon September 21, 2015. (Dkt. No. 172.ptide of theApril 17, 2016 death of
Defendant Marian S. Barnwell was filed May 16, 2016. (Dkt. No. 190.) Rule 25(a)(1) of the
Federal Rules of Civil Procedure governs the substitution of a party for ¢lreatere not
extinguished by garty’s deathlin this case, the government’s claims against these two deceased
heirsas thebeneficiaries offrust assets under Section 6324(a)(2) to the extent of the
distributions they received from the Decedent’s life insurance poigiest necessarily
extinguished by their deaths and could potentiadlyesurvivedagainst their estateRule 25,
however, requires a motion for substitution of a party to be “made within 90 dayseaftee of
a statement noting the dedtRed.R. Civ. P. 25(a)(1)For Devine, that time expéd in
December 2015-or Barnwell, that time expired in August 20Myhen a party-here the
government-has hiled to make a timely motion for substitution of a pdittye action by or
against the decedent mustdismissed. Id. There has been no motion for substitution of either
defendanhere; accordingly, the court dismisses all of the government’s claimsagain
defendant®evine andBarnwell.

2. Motion to Reconsider Whether Trust Assets Were Included in Deckent’'s
Gross Estate Under26 U.S.C. § 2033

The court now turns to defendants’ motion to reconsider its decision to grant partial

summary judgment to the government on the question of whether Smith and Johnson as

13



successor trustees are personally liable for the unpaid estate tax to thefakeemntatue of the
property in the Trust under section 6324.

As successotrustees of the Trust, Johnson and Smith can be personally liable for unpaid
estate taxes up to the value of the Trust assets under 26 U.S.C. 8§ 6324(a){2hemlyust
assets were included in decedent’s gross estate under 26 U.S.C. §§ 2034 taRGAZ irn
their motion for partial summary judgmenéefendants arguettiat Decedent’s assets were
included in her Estate under 26 U.S.C. § 208&&her than under 26 U.S.C. § 2036 or 26 U.S.C.
8 2038 because the Decedent retained full beneficial ostme of all Trust assets during her
lifetime and there was no transfer to any other Trust beneficiary untihteeot her death
(Def.’s Mot. for Summ. J7, Dkt. No. 86.) By contrast, the government’s motion for summary
judgment on this clailmrguedthat cecedent’s assets were either included in her estate under 26

U.S.C. § 2036(a) because they were transfers with a retained life*astateder 26 U.S.C. §

2The paries agree that the only possilblevant sectionwithin this rangearesection 2036 and section
2038.

¥ Section 2033 refers to property in which the decedent has an intetestatas:

The value of the gross estate shall include the \afla#l property to the extent of the interest
therein of the decedent at the time of his death.

26 U.S.C. § 2033.

4 Section 2036 states:

(a) General rule. The value of the gross estate shall include the valligadperty to the extent
of any interest therein of which the decedent has at any time made a trarcept i[@xase
of a bona fide sale for an adequate and full consideration in money or moneyiy \wprt
trust or otherwise, uter which he has retained for his life or for any period not asoaltle
without reference to his death or for any period which does not in fadtefoik his death
(1) the possession or enjoyment of, or the right to the income from, the property, or
(2) the right, either alone or in conjunction with any person, to designaters@peavho

shall possess or enjoy the property or the income therefrom.

26 U.S.C. § 2036.
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2038 because the Decedent retained the power to alter, amend, revoke, or terminatethe Trus
(Gov. Mot. for Summ. J. 13-19, Dkt. No. 88.) After oral argument on October 1, 2014, the court
denied defendants’ motion and granted summary judgment to the government on the claim that
Smith and Johnson were personally liable for the unpaid estaiegagcessotrustees of the
Trust. (Dkt. No. 108.) The court concluded that the assets in the Trust, a fully revgreatbte
trust, were included in Decedent’s gross estate under 26 U.S.C. § 2036(a)(2) beaaeselas
of the creation of theriist arl the designation of the beneficiaries therein, “at the instant of
death the beneficiaries in this property had a legally enforceable int¢ked).Tr. dated Oct1,
2014 49; Dkt. No. 113.)

Defendants have asked the court to reconsider this decisjoma@that the critical
guestion for their claim that the Trust assets were included in the grossiesi@te6 U.S.C. 8§
2033 B not whether the beneficiaries obtained a legally enforceable interest aniemnof
Decedent’s death, but rathehat inerest the Decedent hedd the moment of her deatlff.’s
Mot. to Reconsider 3, Dkt. No. 119.) Defendants argue that the court’s analysis of 26 U.S.C. §
2036 was in errdbecause it incorrectly focused the interests held by the beneficiaries
immediaely after the moment of death, rather tlemthe interests held by the Decedent during
her life. (Id. at7.) From a temporal standpoint, in other words, the transfer envisioned by the

fully revocable grantor trust executed by the Decedent during her lifetim@ccurred as a

® Section 2038 states in pertinent part:

(a) In general. The value of the gross estate shellide the value of all property—
(1) Transfers after June 22, 1936. To the extent of any interest therein bftiwaidecedent
has at any time made a transfer by trustor otherwise, where the enjoyment thereof
was subject at the date of his deathrtgp eéhange through the exercise of a power (in
whatever capacity exercisable) by the decedent . . . to alter, amend, revekajmate,
or where any such power is relinquished during the 3-year period ending on the date of
the decedent’s death.

26 U.S.C. § 2038 (emphasis added).
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result of Decedent’s death, and thus the assets remained benefiwiadigt by her dung her
lifetime andwereincludable in the Estate pursuant to 26 U.S.C. § 2033 rather than § 2036 or
8 2038. They further argue that this temporal analysis was not originally briefeceatida s
2036,id. at 3, although the court notes that the parties did present arguméerspamnal
considerations as t@stion 2038. The government argues that the court should not reconsider
defendants’ motion because it merely restates the position defendants toakimtidemotion.
(Gov.’s Opp’n Mem., Dkt. No. 143.) Thus, the cofirst evaluateshe legal standard required
to grant a motion to reconsider.
A. Legal Standard on a Motion to Reconsider
Rule 54(b) of the Federal Rules of Civil Procedure provides, in relevant part:
[A]ny order or other decision, however designated, that adjudicates fewer than all
the claims or the rights and liabilities of fewer than all the parties does not end the
action as to any of the claims or parties and may be revised at any time before the
entryof a judgment adjudicating all the claims and all the parties’ rights and
liabilities.
Fed. R. Civ. P. 54(b).
The government argues théthaugh Rule 54(ballows a courtto revisitany orderthat
rulesonless than all of thelaimsin a case, aotion to reconsider is not appropriate witen
merely restatethe party’s positiontakenin theinitial motion. SeeServants of the Paraclete v.
Does 204 F.3d 1005, 1012 (10th Cir. 2008) rhotionfor reconsideration is dimappropriate
vehicld] to reargue an issuareviouslyaddressedy thecourtwhenthemotion merelyadvances
new argumentyr supportingacts whichwereavailableat thetime of the original motionJ.
While defendants agree thidga] motion to reconsider is not a second chance for the losing party
to make its strongest case or to dress up arguments that previously faiged’ States v. Huff
782 F.3d 1221, 1224 (10th Cir. 2015), they note and the court agrees that the fienth Ci
encourages a court to reconsider an interlocutory ruling “where error ieapp@arren v. Am.
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Bankers Ins.507 F.3d 1239, 1243 (10th Cir. 2007). Furthermtjed district court always has
the inherent power to reconsider its interlocutory gsinld.

The court agrees with the defendants that the key language of section 2033 reguires t
court to focusts analysion what was “beneficially owned by the decedent at the time of his
death,” 26 C.F.R. 20.2033-1, rather thartlmninterests ownelaly the beneficiaries immediately
after decedent’s deattvhich it did at the October 1, 2014 hearing. Accordingly, based on the
foregoing standard and to prevent clear error, the court proceeds to reconsider Wiedtrust
assets were included in Decedent’s gross estate 86d¢1S.C. § 2033.

B. Decedent Had Full Beneficial Ownership of All Trust Property During Her

Lifetime; Thus Trust Assets Were Included in Her Gross Estate Under 26 U.S.C.
8§ 2033

The court’s focus during the October 1, 2014 oralrmentfor summary judgment on

this issuevas on how it should interprte meaning of the term “transfer” fpurposes of these
estate tastatutes(Hr'g Tr. datedOct. 1, 2014 4; Dkt. No. 113.) While the court’s analysis still
revolves around the meaning of that term, the court erred by not also keeping in mindahe over
estate tax statutory schentépon reconsideration, the court finds thatesaluation of estate tax
liability firstrequiresthe inclusion in the gross estate, under section 2033, of “the value of all
property, whether real or personal, tangible or intangible, and whereveedjtbaneficially
owned by the decedent at the time of his dé&6.C.F.R. 20.2033-Dther sections then apply
to include in the gross estate certain gaftslbr transferred assepurportedly given away during
decedent’s lifetimevhere the decedent retained “strings” of control, whereas section 2033 “taxes
property which has never reallgdén given away at allEstate of Tullw. U.S.528 F.2d 1401,
1403 (Ct. Cl. 1976).

Consistent with this statutory structure, the court mustdmatyzewhether the Trust

assets were ever “given away” such that Decedent lost the beneficial owétsieim during
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her lifetime or in other words, whether a “transfer” for purposes of sections 2036 and 2038 did
or did not occuprior to Decedent’s deatiio do so, the coudonsiders firsthe “legal interests
and rights createjiby the Trust] under [¢hte law,” and then decides “whether the interests and
rights so created are sufficient to justify including the property in thesgestate” under section
2033.Estate of Watson v. Comm34 T.C. 262, 270-71 (1990)nderUtah law,“[a] trust is a
form of ownership in which the legal title to property is vested in a triiskake v. Flake (In re
Estate of Flakg 2003 UT 17 1 12, 71 P.3d 58Bust creation also requiresattler’'s intent “to
confer a beneficial interest in the property in some otaesqn” id. at I 11 although those
beneficial interests can take eff@@ inter vivos or testamentary transfeféus, under the

proper temporal analysis, a revocable grantor trust can potentially be inclutsdroa
decedent’s gross estate undatism 2033, depending on its terfhs.

Here, the grantor of the Trust was the Deced®#kt. No. 86-2 § 1.)The Decedent was
also the sole trustee of the Trust before her death, having previously exercisghthe revoke
prior trust agreements that namedtasstees.|lfl.) The Decedent, agantor, had unlimited
power to revoke, modify, alter, or amene ffrust at any timé(ld. at 11 § 12.) It is undisputed

that during the Decedent’s lifetime, she did not resigmussete or become incapacitated such

® Merely reporting the Trust’s assets on Schedule G of the Estate tax retuffisient to cause the
inclusion of Trust assets in the gross estate under sections 2035, 2036, 2037, ort@B8tamaling
that Schedule G aears to assume it. IRS instructions require assets to be listed on Schiddule G
decedent created any trusts during his or her lifetime. (Def.’s Mot. Summ42, B%¢. No. 86.) Nor is
the court willing to decide questions of trustee liability under section 632t the correctness of a
taxpayer’s preparation of a form rather than on proper applicatitve @bde sections themselves.

"While Decedent’s power to “alter, amend, revoke, or termiinlgeTrust tracks the plain language of
section P38, it is not proper to conflate the plain language with the requiréal anitalysis of beneficial
ownership under section 2033. Section 2038 istenequire that the benefitnot just the legal title-
first be given away subject to these retained powers. Section 2033, on the othes thenpravision by
which the government “taxes property over which the owner has kept so much dwaitha has never
really transferred it. Tully, 528 F.2dat 1405, n. 1. Without a valid transfer, property never leaves the
section 2033 gross estate. Were it otherwise, the plain language of 88&8wvould swallow section
2033 in contravention of the estate tax structure.
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that a successorustee served in her place. The income and principal of the Trust could be
withdrawnwithout restriction bythe Decedent only, asantor,during her lifetime® (Id. § 5A.)
Only upon the grantor’s death were the Trust assets to be distributed for the pafyexpanses
and debts and for distribution to the various beneficiaries of thet Tidi I 5B)

Defendants do not dispute that Decedent’s creation of the Trust changed théddegfal t
the Trust assets from ownership by Decedent personally to ownership by Mexethe trustee
of the TrustWhile that is truethe beneficial ownership of the Trust assetgen changeduring
Decedent’s lifetime“Actual command over the property taxed,” as opposed to mere
“refinements of title” are key to questions of “the actual benefit for whiehebtate] tax is
paid.” Burnet v. Guggenhein288 U.S. 280, 283 (1933). Here, not only did the transfer of title to
the Decedent as trustee not change Decedent’s beneficial ownership of thes3etsduring
her lifetime, but the beneficiaries of the Trust merely had a “hope aqetttion” of inheriting
a beneficial interest in the Trussets, rather than any actual ownership intecesiag
Decedent’s lifetimé. See Estate of Spruill v. Comm@8 T.C. 1197, 1222 (T.C. 1987he
government’s argument focused heavilytba Trust’s testamentary transfer of assets to the
successor trusteegather than to Decedent’s estatat the moment of death, claiming that

“[t]he language of § 2033 reaches interests in property held by a decederdesthif.e., his

8 The court isnot persuaded by the governrtisrargument that the Decedent’s withdrawals were limited
by her fiduciary duties as trustee because, as defendants point out, “gosskdnduty to hold and
manage assets for your own benefit is no duty at all.” (Def.’'s Combined Opjp'n Rfe Dkt. No. 97.)

As a result, her fiduciary duties as trustee did not result in an intes transfer that would take Trust
assets out of Decedent’s section 2033 gross estate.

°The court rejects the government’s argunbat the beneficiaries owned “vested interests” in the trust
during Decedent’s lifetime because of a provision relatinbdaule againgberpetuities. Similarly, the
court does not find a transfer for purposes of section 2033 because thafguapke provided that the
beneficiaries could degnate one or more of their own heirs to receive Trust assets that aibeyefic
would have been entitled to receive had he or she been alive at Decedent’s aieatbr. tRe

beneficiaries exercised this special power of appointment, and even ifthelydir appointee(s) would
have received nothing more than the beneficiaries had, wdahing Decedent’s lifetime-was only an
expectancy.
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estate), not beforehand.” (Gov. Opp’'n Memo 22, Dkt. No. 88.) Upon reconsideration, however,
the courtconcludeghat unless Decedent transferred beneficial ownership of Trust assegs durin
her lifetime, how or to whom they transferred upon her death#atter how “instataneous”—
simply plays no part in the section 2033 analysis. (Gov. Reply 4-7, Dkt. NoS8&) C.F.R.
20.2033-1.

Defendants cite to an IRS¢hnical Advice Memorandum and an IRS Revenue Ruling to
support the conclusion that a trust arrangement of this type does not transfer tiseabene
ownership away from the decedent for purposes of section ROB3S Technical Advice
Memorandum 89-40-003, dated June 30, 1989, the IRS stated:

In the preset case, X was directed to invest the principal deposited by A and
distribute income and corpus as directed byARA'’s death, any assets remaining
were to be distributed to A’s personal representative. The trustee’s idisaves
limited to investmentekisions. Thus, the assets held in Trust Arrangement Y
were heldsolely for the benefit of A during A’s lifetiraad were payable to A’'s
estate on A’s deatl®ince there is no third party involved in the Trust
Arrangement A is properly treated as the owner of the assets held in the Trust
Arrangement at the time of her death. Accordingly, the assets held in the Trust
Arrangement at the time of A’s death are properly includible in A’s gross estate
under section 2033 and not section 2038 of the Code.
I.R.S. Tech. Adv. Mem. 89-40-003 (June 30, 1989) (emphasis added). (Dkt. No. Bte4.)
focus of this IRS ruling is not on the fact that technicallggaltransfer of assets to trustee X
took place. Instead, the focus isthe fact that the soleconomic an@wnershipbenefit of these
assets during A’s lifetimerasheld by A. Compared to this analysigfehdants’ case for

inclusion of Trust assets under section 2033 is even stronger than the taxpayer in the

memorandunibecause Decedent’s creation of thrasidid not transfer title to a third party
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trustee, suclas X in the example above. Insteadrahsferreditle solelyto herselfduring her
lifetime, in herdual roles asmntor andrustee™®
Similarly, in IRS Revenue Ruling 7553, the decedent created a fully revocable trust
during her lifetime, with trust assets to be distributed to her estate upon heiTtieatsue the
IRS considered was whether the bank trustee would be liable under 6324(a)(2) for ady unpai
estatdaxes The IRS said “no” and stated:
Although sections 2036, 2037, and 2038 of the Code include in a decedent’s gross
estate the value of any interest in property transferred by the decedartt or tr
otherwise, where a life estate, reversionary intecegtower to alteramend or
revoke is retained by the decedehgse provisions of the Code do not become
operative unless someone other than the decedent receives a beneficial interest in
the transferred property. The transfer of property to a trustee acting as agent for
the transferor, without a third party receiving any interest in the property, would
not fall within the scope of sections 2036, 2037, and 2038e instant case the
trust corpus is payable to the decedent’s estate and is proptréydgcedent
within the meaning of section 2033 and is includible in the gross estate only under
that section.
Accordingly, the trustee is not subject to transferee liability for estate tax
pursuant to section 6324(a)(2) of the Code since the corpus of the trust was not
includible in the decedent’s estate under sections 2036, 2037, or 2038, but was
includible under section 2033 exclusively.
Rev. Ruling 75-553 (emphasis added). Here, again, the IRS was not focusefohdha
technical transfer oftte to a bank trustee, but rather on whether someone other than the
decedent received a beneficial interest in the transferred property duriregéuedt’s lifetime.
Like the decedent in Revenue Ruling 553, the Decedent here beneficially owned athef

Trust assets up until the time of her de&@tiditionally, the IRS was not focused on the fact that

upon the Revenue Ruling decedent’s death, trust assets were distributed to hissespgtesed

%1n the cases cited by the government suggesting that a transfer for estate tsgpiages place
regardless of theansferee having dual roles, the court notes that in those cases, trerd¢emgiere not
the same persons as the grantors, and the interpretations of sections 2(BHamer@ not at issuSee
Bell v. Comm’r 82 F.2d 499, 500 (3d Cir. 198&\gnes MCue, Addressed as the Transferee of the
Estateof John J. Nolan v. Comm’1946 Tax Ct. Memo LEXIS 248, *127-*128 (T.C. 1946).
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to a beneficiary or to a testamentary triisis true that here, Decedent’s Trust arrangement
meant that Trust assets avoided probate and allowed retention of control overyshelsel
business after Decedent’s death. But Trust asset passage through poslaatg-ether after
death process or event—is not relevant to what beneficial ownership of the property the
Decedent held during her lifetim&he court finds that tiseIRS interpretations of the Code and
its regulations are reasonable andarttled to “substantial judicial deferencé.”"U.S.v.
Cleveland Indians Baseball C&32 U.S. 200, 220 (2001).

The court’s original ruling erred in determining that the specific langafgection 2036
was broad enough to makecedent'sreation of the Trust artdansfer of legal title from the
Decedenasgrantor to the Decedent &isistee a “transfer” for estate tax purpogels’g Tr.
dated Octl, 2014 48; Dkt. No. 113.) The court also erred in determihiaigat the “instant of
death” the beneficiaries had a legally enforceable interest such that Trust assgopeny
includable in the estate pursuant to section 2@B3&t 4850, because it was persuaded by the
government’s argument that sections 2036 and 2038 are “transfer provisions” intendedr&o capt
“all incomplete transfers, which includes transfers taking effect at demtlewocable trusts.”

(Gov. Repy 6, Dkt. No. 98.) Upon reconsideration and for the reasons stated above, the court
finds that Trust assets were never “given away” such that Decedent |bshefecial ownership
of them during her lifetime, and thus that there was no transfer—incomplete cionot—

purposes of sections 2036 and 2038 prior to Decedent’s deastiesult the court concludes

Y“Additionally, while the court is persuaded by defendants’ argumentélinidie determination of what

is included in the gs estate should be harmonized with how that property is valued under the tax code,
and (2) that section 2035 can inform the court regarding why sections 2036 and 2038 doyriottappl

Trust at issue here, it does not make its ruling on the basis of those argbefrissMot. to Reconsider

9, 16; Dkt. No. 119.) Itis worth noting, however, that the IRS interpretations aboseraistent with a
statutory tax scheme that functions as set forth by defendants in tt&into reconsider, and that

nothing in the government’s response persuades the court otherwise. (Gowisv@pp’ 8, Dkt. No.

143.)
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that Trust assets were included in the gross estate pursuant to section 2033, whidbgre
Smith and Johnson’s liability as trustéesthe estate tax und26 U.S.C. § 6324. The court
vacates itprior grant of partial summary judgment to the governnasnip trustee liability
(Dkt. No. 108),and grantslefendants’ motion for partial summary judgmentthis claim (Dkt.
No. 86.)
3. Second CrossMotions for Summary Judgment

Theremaining claims for which the governmeeels summary judgment ai@) that
Smith and Johnson have fiduciary liability under 31 U.S.C. § 3713(b) for the unpaid estate tax in
their capacities as personal representatives of the Estate, or, as alter{®tikasthe
government as a third pafbgneficiary may enforce the Distribution Agreement against the
defendants or (3) that the government may foreategederal tax lien against the Distribution
AgreementMeanwhile the defendants have moved partialsummary judgment on the
grounds that Smith ad Johnson were discharged from persdédakiary liability for any unpaid
estate taxunder section 371B) because they furnished a section 6324A special lien agreement
sufficient to pay the deferred taxes. The court begins with the legal standauthimary
judgment.

A. Summary Judgment Legal Standard

Rule 56 of the Federal Rules of Civil Procedure governs the standard for summary
judgment. Under Rule 56(c), the court should grant summary judgment “if the pleadings,
depositions, answers to interrogatories, and admissions on file, together witblénatoas, if
any, show that there is no genuine issue as to any material fact and thavihg party is
entitled to a judgment as a matter of la®mith v. Midland Brake, Inc180 F.3d 1154, 1160

(20th Cir. 1999). “One of the purposes of a motion for summary judgment is to pierce the
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pleadings and to assess the proof in order to ascertain whether there existeeargsuifor
trial.” Metro Oil Co. v. Sun Refining & Marketing C836 F.2d 501, 504 (10th Cir. 1991).
“Once the moving party has properly supported its motion for summary judgment, tka burd
shifts to the nonmoving party to go beyond the pleadings and set forth specific fagtsgysthaiv
there is a genuine issue for triabally Beauty Co., Inc. v. Beautyco, Ir804 F.3d 964, 971
(10th Cir. 2002). “An issue is genuine if the evidence is such that a reasonable jdryetoul a
verdict for the nonmoving partyltl. at 972 (internal punctuation omitted). If a reasonable jury
could not return a verdict for the nonmoving party, summary judgment is appropaate.
MacPherson v. Brinecelb8 F.3d 1241, 1246 (10th Cir. 1996).
B. Defendants Smith and Johnson Furnished a Valid Section 63245pecial
Lien That Discharged Their Personal Liability under Section 2204 and
Precludes Section 3713 Personal Liality
Having determined that defendants Smith and Johnson are not personally liable for the
unpaid estate taxes in their capacities as trustees of the Estate, the courhadatthe question
of whether Smith and Johnson are personally liable for theidrestate taxes in their capacities
as personal representatives of the Esideause the government’s claim gaction 313
liability will be rendered moot if the court determines that Smith and Johnsos@naé liability
was dischargednder section 2204 as a result of furnishing a valid section 632d&al lien,
the court begins with the requirements for discharge under section 2204 and thenstmesider

guestion of whether defendants furnished a valid special lien under section 6324A.

I. Defendarts Made an Effective Application for Discharge Under 26
U.S.C. § 2204

The general rule that allows fiduciaries such as executors or personatnéguiress of
an estate to be discharged from personal liability for unpaid federal esteteHatxthe fidiciary

eitherpays the estate tax owed as determined and notified by the IRl case of assessed
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tax payments deferred under section 6 §6furnishing any bond which may be required for

any amount for which time for payment is extended.” 26 U.S.C. § 2204@)RS regulation

goes on to clarify that furnishing a bond for purposes of this section is met shfogha valid
special lien agreement under 26 U.S.C. § 63%4&mith and Johnson argue that they furnished

a valid special liengreement to the IRS under 26 U.S.C. 8§ 6324A, therefore, whether or not the
IRS formally acknowledged or provided receipt stating their personaityaveis discharged,

their personal liability for the Estate’s federal tax wasertheless discharged asatter of law.
(Def.’s 2nd Mot. Summ. J., Dkt. No. 122.) The government argues that discharge under 26
U.S.C. § 2204(a) requires, as a prerequisite, a written application for discharge twlaichs

the defendants failed to provide. (Gov.’s Opp’n, Dkt. No. 135.)

Notwithstanding the government’s insistence that a written application iseddair
discharge, it has entirely failed to demonstrate that section 220%/applicable audtorities or
regulations require a specific format, form, or wording to make an applicatidrstdrarge.

While section 2204 provides that a taxpayer may make a “written application . . . for
determination of the amount of the tax and discharge from personal liabiléyahéthe
government has only identified that the application should be made to “the applicabial inte
revenue officer with whom the estate tax return is required to be filed.” 26.G.RR2204-1.
The purpose of the application, according to the text of the statute and regulationthas f

government to provide the fiduciary with a determination of the amount G&eedd. 26 U.S.C.

12 Specifically,26 U.S.C. § 220¢) provides that:

[An] agreement which meets the requirements of section 6324A [26 USCS § 6324A]
(relating to special lien for estate tax deferred under section 6166 [26 USCS $I64166]
be treated as the furnishing of a bond with respect to the amount for which thertime f
payment has been extended under section 6166 [26 USCS 8§ 6166].
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§ 2204(a). Discharge, however, is conditioned only on payment of the amount owed or the
furnishing of an appropriate lien or bord.

In this case, as a result okthrior tax court proceeding about the value ofHbéel
shares and the second tax assessment in 1996 based on that settlement, both paftesdyere a
fully aware of the amount of the tax owed by the Estate in August 1997 when the defendants
furnished their special lien. There is no dispute on that point. The court is not persuaded that
separatevritten application is a substantive requiremergeaxftion 220decause it appears that
its essential purposese fulfilled not by awritten application but by the payment of the tax
assessedr thefurnishing of an appropriate bonSlee Baccei v. United Staté82 F.3d 1140,

1145 (9th Cir. 2011) (“Substantial compliance with regulatory requirements mayesuffen
such requirements are procedural and when the essential statutory purposesriultiliede’)
(internalpunctuation omittedBecause aeparatavritten application is not a substantive
prerequisite, the court concludes that if the defendants furnished a valid 8pealalder
section 6324A, as a matter of law theersonal liabilityas fiduciaries was discharged.

Even if the court is incorrect and section 2204 requires a written application as a
prerequisite to discharge, the court finds that the written commumdagitaveen defendants and
the government leading up to defendants furnishing the specialgreementonstitutes a
written application pursuant to section 2208e government initiated this communicatidhe
first sentence of Ms. Girard’s May 27, 19@fter states that “The purpose of this letter is to
inform you of an alternative to your continued personal liability for the unpatkedsix of the
Estate of Hazel Anna S. Smith that was deferred under 26 U.S.C. Section 6166.” (LiviSrom
Girard toJohnson dated May 27, 1990kt. No. 1222.) The government claims that the letter

was sent to protect its interest in the deferred tax payments, and it is true thattregdirst
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paragraph, the letter states that “This letter is being sent attki®ecause the government’s
interest must be adequately protected during the remaining period of your Section 6166
installment election.”lfl.) Having so stated, however, the letter goes on totstattin order to
insure protection of the governmenitiserestand to terminate your personal liabilitypu as
personal representatioé the estate may elect . . . [among other thing$lirnish a Special Lien
for Estate Tax Deferred Under Section 6166, as described in 26 U.S.C. Sectiori’ §RRYA.
(Emphasis added.) The next two paragraphs of the letter go on to desatddail the
requirements for electing a special lien, something the agent does not do withteeipeeother
options shesuggestedThe letter also specifically states that “We éattached information to
assist you in completion of tlagplicationto elect the special lien.1d.) (Emphasis added.Jhe
information attachetb the lettenvas an agreement form for the Agreement to Special Lien
under IRC 6324A, which the defendants completed and submitted prioriIRSIsedeadline.
These facts are undisputed. In light of them, along with the government’s failure t
identify any other formmethod, procedure, or policy by which a “written application” is
otherwiseproperly made (assumirtgat a written application is a prerequisite), the court
concludesn the alternativéhat Smith and Johnson properly made a written application for
discharge under section 2204 when they timely followed the directions provided to thieen by
IRS, who demonstrably understood that it was offering defendants a dischargeoébers
fiduciary liability, even ifin so doing it did noexplicitly reference sectiv2204** Having thus

concluded that the parties understood that an application for discharge was both sugdbsted b

13 Section 2204 also provides a special rule in the case of estate tagdlefedter section 6166, namely,
that the government may provide the personal representative or exedatengeat of the bond (or lien)
required “to be furnished within 9 months after receipt of the applicatioh;iftno notification is
received, the executor is discharged at the end of such 9 month period fronabléabiity for the tax
the payment of which has been extended.” 26 CFR § 20.2204-1. It is undisputed héeedbaernment
did not provide any notice of any additional lien or bond amount it required ananjaliowing receipt
of defendants’ special lien agreement.
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IRS and made by the defendants, the court next evaluates whether defendants nde a val
special lien election.

ii. Defendants Smith andJohnson Furnished a Valid Section 6324
Special Lien

When a personal representative elects to defer estate tax payments unde€26 U.S
6166, he or she can furnish a special lien on certain property in favor of the UnitediStates.
three requiren@s for a valid special lien under 26 U.S.C. § 6324A are met, the IRS must accept
the special lien in lieu of a general liender section 6324, 26 U.S.C. § 6324A(d)(4), and “the
deferred amount . . . shall be a lien in favor of the United States on the section 6166 lien
property.” 26 U.S.C. § 6324A(a).

The first requirement to furnish a lien under section 6324A is for the personal
representative to make an electidhe Code of Federal Regulations staltes “the election is
made by applying to the Internal Revenue Service office where the estate l&X isdfore the
tax and interest are paid in full. 26 CFR § 301.6324&) The government does not disptiat
the timeliness requirement wanet hereThe regulations go on &tate that the “application is to
be a notice of election requesting the special lien . . . and is to be accompanied by the
[Agreement to lien].'ld. The government has alsot disputed that defendants made a notice of
election requesting the special li@nd that it was accompanied by the lien agreement document
Accordingly, this requirement was met.

The second requirement to furnish a lien under section 6324A is for the personal
representative to file a proper agreement that contains (1) signatwakganties having an
interest in the property consenting to the lien, (2) decedent’'s name and Soucrdly$®imber,
(3) the amount of the lien, (4) the fair market value of the property subject to the e aete

of decedent’s death as well astbe date of the election, (5) the amount of encumbrances to the
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property on both dates, as above, (6) a clear description of the property subject to the lien, and
(7) designation of an agent for the beneficiaries of the estate and panSestoag to théien for
all dealings with the IR®26 CFR § 301.6324A-1(b). It is undisputed that the Agreement to
Special Lien Under IRC Section 6324A filed by the defendants in AugustmiéBthe above
requirements. Although the government implies that the subsegpuemnbrance of the Hotel
stock in 1999 or 2000 creates a dispute that the defendants did not treat the stock as if was
subject to a special lien, this is not a genuine dispute of material fact for twosdasst, at the
time the agreement was subnitte the IRS, defendants correctly noted that the stock was
unencumbered. It only became encumbered several years after the agressrfdati\econd,
special lien property is not required to start out as or remain unencumbered ctiderG324A;
in fact, section 6324A(b)(2)(B) anticipates that the initial valuation of lien property shaked t
into account any encumbrances, and section 6324A(d)(3) provides instructions asitwitles pr
of security interests. Furthermore, the statute allows the IR&&besate the deferred payments
if at any time it determines the value of the special lien property is not ade2fpiates.C. 8§
6324A(d)(5).As a resultthe fact that defendants subsequently usetitiiel stock as collateral
does not inviedatethe prevous creation of a proper lien and the second requirement has been
met.

The third and final requirement to furnish a lien under section 6324A is that the section
6166 lien property (i.e. the collateral) must satisfy the requirements ofth&esthe statute
requires the lien property to be an interest “in real and other property to ¢imé¢ ®xth interests
can be expected to survive the deferral period, and are designated in the agr&émés.C. §
6324A(b)(1). And, although the IRS cannot require the lien property to have more than a

maximum value consisting of the deferred tax amount plus the required interestfuteedoes
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not require the lien property to have a minimum value to create a special lierpropleety.ld.
at(b)(2). While the government does not disptit@t theHotel stock was properly designated in
the agreement, it disputes whether the stock was expected to survive the gdefexdsdind

whether its value was sufficienithe court does not find that either claim is a genuine dispute of
material fact and addresses them separately below.

(@  Survival

The government disputes the Report of Jeffrey S. Pickett, defendants’ expethes
history of the business aiitd claim thatthe Hotel had been in operation for decades without
interruption or financial stress, which supports the survivability of its stock. (Gopps 9,
Dkt. No. 135.) The government also claims that the internal memorastdtement of its agent,
Ms. Girard, hat “I have analyzethe security and feel a lien under IRC 6324A against the stock
will adequately secure the liabilitgr the remainder of the IRC 6166 electiofiis not binding
on the government. (IRS Memo. dated Aug. 21, 1997; Dkt. No. 122-2, p. 13.) (Emphasis added.)
With respect to defendants’ expert report, the court reitetfad¢svhileit is defendants’
burden to come forth with evidence to support its motion for summary judgment, once they have
done so, the burden shifts to the government to “set forth specific facts showing thest éhere
genuine issue for trial Sally Beauty C0.304 F.3cat 971.After the court granted defendants’
motion to submit its expert’s report, it authorized the government to submit its own requet.
The government’s expert report does not set forth any specific facts songdleatthe Hotel’s
financial stability or history weneot as represente(Expert Review Report of Don M.
Drysdale, Dkt. No. 176-1.) In fact, the report states only that Mr. Pickepistrehould have
included additional information about facilities, organizational structure, mareagdéeam,

classes of equity interests and tgyhttached thereto, products or services offered, and strategy
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and future plans to assist the government in assessingdiskt {+13.) The government argues
that a jury could infer from its expert’s report that the defendants faileeéd their buden to
come forth with evidence supporting the survivability of the lien property. The csagrdes.
Without specific facts showing a genuine dispute as to the parties’ expestaliout the
survivability of the Hbtel stock it is the government who has failed to meet its burden.
Perhaps more importantly, however, Ms. Girard’s statement constitutes agarsgion
by the government that it had, in fact, evaluated the survivability didbel stock for the
duration of the deferral and found itlie adequate at the time it was offeré€de government
argues that an IRS agent’s statement cannot bind the agency and for suppdheefust to
Sidell v. Comm’y225 F.3d 103, 111 (1st Cir. 200@pnnecticut Gen. Life Ins. Co. v. Comm’r
177 F.3d 136, 145 (3d Cir. 19998rmco, Inc. v. Comm,r87 T.C. 865, 867 (T.C. 1986); and
Honeywel] Inc. v. United State$61 F.2d 182, 185-86 (Ct. Cl. 198These cases, however,
reference individual agent views about or interpretations of IRS regulationglésidsgpAs a
result, they do not apply here to Ms. Girard’s statement disyftactual evaluation that the

Hotel stock would survive the deferral period, which is neither a regulation nor a pdiey.

1 Furthermore, as to survivability, the IRS Office of Chief Counsel hasdadinternal guidarethat
although

“[tlhere is a risk that the Service may err in its conclusion [about thésabitity of closely held
stock] . . . Congress intended that tleev&e bear such a risk. Comm. on Ways and Meafis, 94
Cong., Background Materials on Federal Estate and Gift Taxation 302, (Comm. Print 1969)
(“[tlhe Government will not only permit the deferral of taxes, but will beat pf the risk that the
illiquid asset may decline in value during the deferral perid8Qongress had intended that the
Senice be assured payment, Congress would have required that a bond be providedrticthe Se
for deferred estate taxes.

IRS CCA 200747019 (IRS 2007). (Dkt. No. 122-1, p. 21.) Although letter rulings and memoranda such
as this are not precedent, courts ammly rely on such statements because they “reveal the interpretation
put upon the statute by the agency charged with the responsibility of adrinigigterrevenue laws.”

Estate of Roski v. Comm128 T.C. 113, 120 (T.C. 20@7Jhurman v. Comm;IT.C. Memo 199833

(T.C. 1998);Hanover Bank v. Comm)’'869 U.S. 672, 686 (1962).
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result, Ms. Girard’s admission persuades the court that there is no genuine didpat that
defendants met the survivability requirement for a special lien

(b) Value

Although the parties’ biggest apparent dispute abmuspecial lien requirements is
whether the value of thdotel stock was sufficient, the court finds this dispute to be nonmaterial.
First, section 6324A does not require a minimum value to hdéana special lien to arise.
Taxpayer election of lien property expected to survive the deferral period andatedigan
appropriate agreemershall be a lierin favor of the United States on the section 6166
property’ 26 U.S.C. 8 6324(a) (emphasis added). Thus, the government’s contention that it
properlyrejected the lien property because of “uncertain markeevaunot well takenlf the
value of lien property is too low, is does not mean that the special lien did not ausepiepns
that the government is under-securBlde government’s remedy for insufficient value to secure
deferred tax obligations is to accept a bond in the amount of the shortfall, 26 U.S.C. §
6324A(b)(3), or to require the addition of property to the special lien agreement. 26 U.S.C. 8
6324A(d)(5). It is undisputed that rather than making spertificrequests, the government
insteadpurported to reject thedtel stock as collateraBut, because section 6324A is a taxpayer
election, nothing in the statute authorizes the government to reject the eliéctiast be
consented to not by the government, but by “all parties having any interest on thréypibae
createghe lien as it was her26 CFR 8§ 301.6324A(b).

Furthermore, the court is not persuaded that the government’s attempt ttheeock
was based on consideration of its value as opposed to consideration of itsAsax@ained
above, Ms. Girard’s letters and memoranda constitute party admiddi®nGirard’s rejection

letter dated November 6, 1997 states “Thank you for the information you provided. Asl] stat
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this District has nbaccepted closely held stock as security for the remainder of IRC 6166

elections.” (Dkt. No. 122-2, p. 15.) After informing defendants that shetaght guilance

from District Counsel, Ms. Girandent on to state that “They have advised our office that

closely held stock should not be accepted as collateral by the Internal Reeerice Because

the IRS can not sell stock at a public auction asibtes securities regulationgltl.) A review

of Ms. Girard’s internal memoranduseeking guidance fromistrict Counsel shows that she

reported that “The four Smith children are offering 4,768 shares of stock givingcilmétys

pledged a value of $6,092,578” for an unpaid assessment of $1,889,970 and an amount of

security required of $2,192,365.201.] She then stated that “I have analyzed the secamity

feel a lien under IRC 6324A against the stock will adequately secure the lisity for the

remainder of the IRC 6166 election.” (Emphasis added.) Ms. Girard then went de thata

“The District dbes not have any IRC 6324A liens against staeid asked for guidance

regarding security consisting of stock in a closely held corporatahinMs. Girard’s concern

then, was not valyas she appeared to find it adequhte rather the nature of tpeoperty™
Nothing about the nature of closely held businepsesits rejection of the security by

the IRS.The IRS has previously accepted special liens under section 6324A in clddely he

businessedRS v. SkibdIn re Roth), 301 B.R. 451 (W.D. Pa. 2003) (286 shares in closely held

car dealership)Center Heights Lumber Co. v. United State399 U.S. Dist. LEXIS 7495 (S.D.

Ind. 1999) (1995 creation of 6324A lien on closely held stock). Nothing in the plain language of

section 6324A provigs a mechanism for the IRS to reject the section 6166 collateral if it meets

> The government also argues that Ms. Girard’s follpwletter dated January 20, 1998 is a discussion
about the IRS’s concerns about the fair market value of the closely held stggoasato a discussion
of its nature. Even if the government is correct, a special lien in the Hutklaffered by defendants’
agreement still arose, and could not be rejected because the governmzirt filebligation to value
the sbck at the time of the election and make a request for a specific amoudttimired property or
bond it believed it required as security.
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the requirements of the statutaurthermore, the title of section 6166 specifically contemplates
acceptance of liens in closely held businesses: “Extension of time for paynestdteftax
where estate consists largely of interest in closely held business.” Cadisdagsing the
purpose of section 6166 suggests that the government’s argument that it cannot (or should not)
accept stock in closely held businesses for special liens to secure taxes defigreskation
6166 is unsupportedRoski,128 T.C.at129-130 (stating that section 6166 was enacted because
existing law was “inadequate to deal with the liquidity problems experiencestdig®in which
a substantial portion of the assets consist of a closely held businEstatg oBell v. Comm’g
928 F.2d 901, 902 (9th Cir. 1991) (“The purpose of section 6166 is to prevent the forced
liquidation of closely held businesses because substantial estate taxbs paist”). And,
according to IRS Chief Counsel, the IRS must accept the collateral if it meets theneents
and has no authority to reject it because it prefers alternative colf&t#R&.CCA 2008030016
(IRS 2007). (Dkt. No. 122-1, p. 32.)

To the extent that the govenent’'s argument about the stock’s value is not that the
special lien did not arise, but rather that the discharge under section 2204 would not have
automatically occurred had the lien been insufficient to cover the unpaid tax aedtirttee

court refes again to the applicable burden of praaéfendants have presentddence that at

18 Specifically, the memorandum states:

If the three requirements under I.R.C. 8 6324A are met, the |.R.C. &&R24ial lien arises and
the collateral must be acceptbyg the Service. The Service does not have the authority to reject
collateral proffered by the Estate on the grounds that it would be burdefwuatime Service to
determine the valu&lor does the &vice have the authority to reject collateral proéé by the
Estate because the Service would prefer other collat€aigress gave the Service a very
limited role in the creation of the I.R.C. § 6324A special lien: the Sedétermines whether the
statutory requirements have been rifédhe statutory requirements have been met, the special
estate tax lien arises under the statute and the Service must acceptris.Inte

IRS CCA 2008030016 (IRS 200{Emphases added.)
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the time they applied for the special lien, the value of the offered stock e tnple the

amount of unpaid tax and interés{Agreement to Special Lien Under IRC Section 6324A, Dkt.
122-2, p. 9.) Defendants have also presented Ms. Girard’s party admission that thestdck w
“adequately secure the liability® (Dkt. No. 122-2, p. 15In addition to this, the defendants

have pesented evidence from their expert witness that on the two relevant datesckhe st
pledged as collateral was worth $4,710,000 as of June 2, 1992 and $5,800,000 at the time of the
furnishing of the Special Lien Agreement on August 4, 1959&eDkt. No. 122 | 18, pp. 10, 22;

and Pickett Report (Ex. 10 thereto) at 032-038.) In response to this evidence, the gol®rnment
expert, Mr. Drysdale, has only opined that Mr. Pickett overvalued o stock, but he has

failed to provide his own valuation. Just as with the government’s argument aboutlslityjva

the government argues that a jury could infer from Mr. Drysdale’s reportthdetendants

failed to meet their burden to come forth with evidence supporting the sufficiettoy whlue of

the lien property. The court disagrees. Without specific contrary factswtooh a jury could

find that the stock vakiwas less than the amount oweahd not just lower than Mr. Pickett's
valuation—it is again the government who has failed to meet its burden to rebut the defendants’
evidenceMacPherson98 F.3d at 1245 (“[M]ore than a mere “scintilla” of evidence is needed to

create a genuine issue of material fact.”)

"The $1,273 value per steawas based upon the settlement reached with the IRS in the tax court case in
1996.

18 While Ms. Girard’s January 20, 1998 letter subsequently raised questionsvakther this value for
purposes of the estate tax assessment was the appropriate value for secusgspiinpever actually
valued the stock. (Ltr. from Ms. Girard dated Jan. 20, 1998; Dkt. No. 122-2, pp. T9H208S is the
party with the duty to value the stock if it disagreed with defendants’ i@hyaind it failed to perform
this duty. Neither is the court persuaded by the government’s argument ndwsttitard’s subsequent
letter represents that she believed the stock had no value, or at least a sdahanlése amount of tax
and interest owed.
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For the foregoing reasons, the court finds that the three requirementshaor special
lien are met under 26 U.S.C. § 6324Ferefore, the IRS had no discretion to reject the special
lien, and that lien constitutes the bond required pursuant to the discharge statute. 26 U.S.C. §
2204. Consequently, Johnson and Srsiffduciary liability as personal representatives of the
Estate for the unpaid estate tax was discharged as a matter of law and the gatveciaim for
fiduciaryliability under 31 U.S.C. § 3713(b) is moot.
4. Statute of Limitations Expired on Contrad Enforcement Claim
The court now turns to thgovernment’s claim seeking to enforce the terms of the
Distribution Agreement against the defendants, which was raised forghenfie in the
government’'s Amended Complaiiited July 31, 2013° (Am. Compl. 12, Dkt. No. 77.) The
government claims that the December 31, 1&§2ement betweedmith and Johnsan their
capacities as trustees of the Trust padsonal representatives of the Estate and the four
defendanbeneficiariess a contract to which tlyeare third party beneficiarie$he government
seeksne quarter of the unpaastate tax and interest due from each beneficiary as a result of
this language in the contract:
A portion of the total federal estate tax upon the Estate of Anna Smith ¢gs bein
deferred and is the equal obligation of the BENEFICIARIES to pay as THE
SAME becomes due. Likewise, if, upon audit, additional federal estate taxes . . .
are found to be owing, the responsibility for any such additional taxes, interest or

penalties willbe borne equally by the BENEFICIARIES.

(Agreement 1 6, p. 2; Dkt. No. 32-8.)

1n the Amended Complaint, the contract enforcement claim is the governficamttscause of action.
(Dkt. No. 77.)

2 Because the deceased beneficiaries have been dismissed from this case, at beshthergtsvclaim
is for one quarter of the unpaid estate tax and interest due each from Staltthason as the surviving
beneficiary parties to the contract.
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Defendants do not dispute that the Distribution Agreement is a contract arieethat t
government is a third party beneficiary with rights under the agreement. Defeadgun,
instead, that the government’s rights areetiarred due to the applicable gearstatestatute of
limitations on contract claims. Utah Code. Ann. § 78B-2-309{¢. “statute of limitations
ordinarily begins to run when the breach occuBatcher vGilroy, 744 P.2d 311, 313 (Utah Ct.
App. 1987). When a party refuses to perform under a contract, the limitation period begins to
run.See S&G Inc. v. Intermountain Power Agerd3 P.2d 735, 740-41 (Utah 1996he facts
are undisputedlhe deferred tarwing as a result of the section 6166 election was about $1.5
million, interest payments on which were paid utitd Hotel'sbankruptcy proceedings in 2002.
At that time, Smith and Johnson requested a one year extension to payttestate tax
installmentdue. When no payments were made thereafter, the IRS sent delinquent billing notices
dated August 28 and December 2, 2003, the latter of which demanded payment by December 15,
2003 and stated that if payment was not received, “the whole balance of the accounduell be
immediately. It is undisputed that no payments were made and that the section 6166 payment
extension defaulted as of December 15, 2003. When the beneficiaries failed topay thei
respective shares of the tax dageof that dateeach of them breached the Distribution
AgreementThis breach, according to the defendants, initiated the running siiatiestatute of
limitationsfor contractdhatexpired sixyears later on December 15, 2009. It is also undisputed,
the court noteghat thelRS did not become fully aware of the Distribution Agreement and its
terms until June 2005, when counsel for defendants sent a copy to the IRS. Even if theesourt us
June 2005 as the date triggering the running of the statute of limitations, withalibhg&icat it
must it hadexpiredno later than June 2011, whichivgo years prior to the government filing its

Amended Complaint containirte breach of contract clagn
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For its part, the government claims that the applicable statute of limitatinostise
statestatute of limitationgor contractsbut the federal statute of limitations on collections of tax
assessments pursuant to 26 U.S.C. § 65(2nited Staes’ Reply Mem. 18, Dkt. No. 146.
(“When the United States uses a state law remedy to collect taxes, its abilityadasdwot
governed or shortened by state procedural rules or state law limitatistead § 6502 of the
Internal Revenue Code and any applicable federal extensiomeldwnitations.”) Upon review
of therelevantcase law, the court concludes that the government is incomedbe facts of this
case

The government points the courtddS.v. Summerlina 1940 case where the United
States was the assignee of a deth claim against the estate of a deced&di0 U.S. 414
(1940). InSummerlinthe Supreme Court reversed a determination that a Florida state statute of
limitations applied when the United States, acting in its governmental capaciynés entitled
to a claim and asserts its claim in that rigdt.at 417.To foreclose any argument that 8 6502(a)
is not the relevant statute of limitations hehe government cited.S.v. Gallettifor the

proposition that “the limitations period resulting from a moassessment governs the extent of

2L Section 6502(a) provides the following lintitns period as to collections after assessment of tax:

(a) Length of period. Where the assessment of any tax imposed by this title hasdskeewithin
the period of limitation properly applicable thereto, such tax may bectadldy levy or by a
proceeding in court, but only if the levy is made or the proceeding begun—

(1) Within 10 years after the assessment of the tax, or
(2) if
(A) There is an installment agreement between the taxpayer and the Secretary,
prior to the date which is 90 days after the expiration of any period for
collection agreed upon in writing by the Secretary and the taxpayer at the
time the installment agreementsvantered into; or
(B) There is a release of levy under section 6343 after sugkdQperiod, prior
to the expiration of any period for collection agreed upon in writing by the
Secretary and the taxpayer before such release.
If a timely proceeding inaurt for the collection of a tax is commenced, the period during
which such tax may be collected by levy shall be extended and shall not exptreunt
liability for the tax (or a judgment against the taxpayer arisinm ach liability) is atisfied
or becomes unenforceable.
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time for the enforcement of the tax liability.” 541 U.S. 114, 123 (2004) (internal punctuation
omitted) (citingU.S. v. Updike281 U.S. 489 (1930)). The Tenth Circuit followed these
precedergin a case where the govemant sought to collect a tax assessment against the sole
shareholdedistributeeof a now-defunct corporation taxpayerinS.v. Holmes 727 F.3d 1230
(10th Cir. 2013). The shareholder defended on the basis of a Colorado state statutatiohiami
for collections by creditors of a dissolved partnershipat 1232.The Tenth Circuit stated that
determining “[w]hether in general a std#sv action brought by the Unitestates is subject to a
federal or state statute of limitations is a difficult questitwt that inHolmes notwithstanding
that the government was Vioking a provision of state law” to hold the shareholder accountable
for the liability of the taxpayerarporation, the reality was that “the present suit, though not
against the corporation but against its transferee to subject assets in his handaymémg of
the tax, is in every real sense a proceeding in court to collect ddaat”1235As a result, the
Tenth Circuitdetermined that federal law, nibie state statute of limitations, governed the time
limit on collectionsenforcementlid.

The court also located a 1965 Sixth Circuit dhseappears to have appli@&immerlin
in circumstances tually similar to those at issue helre U.S. v. Parker House Sausage Co.
344 F.2d 787 (1965), defendant Parker Hargered into a sales contract to purchase real estate
subject to a tax lien fdhe seller’'swithholding taxes. The contract providduht the purchaser
would assume and pay the tax liabilities. The government filed suit for paymésttaktas a
third party beneficiar of the sales contract requiriR@rker Housas purchaseo pay the
liability. Defendants pled the Michigasix-yearstatute of limitations for contracés a defense,
claiming that the government’s action did not seek to enforce a tax liabilitysagdms it was

not the taxpayer), but was instead a civil action for breach of contract and thus tsuthjec
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state satute of limitations. Without analysis, but citingS8ammerlinthe Sixth Circuitejected
the defense and stated that “[t}he United States is not barred in an action boargbtde its
claim by a state statute of limitationsd at 788.

Based on a subsequent U.S. Supreme Court ruling, however, the court concludes that
Parker Housavas decided incorrectlyn U.S.v. California 507 U.S. 746 (1993)he Supreme
Court indicated that a more robust analysis of the cause of action under whichethrergot is
proceeding is required before simply relying on the geressertioin Summerlirand related
cases that the governmesinot bound by state statutes of limitatiodsS. v. California
involved the government’s attempt to recover takpaid that italleges were wrongfully
assessed against one of its private contractors under CaliforniBhawnitial cause of action it
asserted was a federal common law cause of actiomfonéy had and receivedgh impliedin-
law contractld. at 749. The Supreme Court first determined that the government did not have a
federal cause of action for an implied contract because its position in the prgogedin
essentially that of a subrogor of the private contractor’s claims agahfir@ia. Id. at 756.The
private contractor’s rights as subrogee had lapselér the state statute of limitaticansd its
claims were barred; thus, under traditional subrogation principles, the \Gt#exs’ claims
would also beéime barred Id. The government arguedat its claims were not limited lilge
statés statute of limitations on the basis, among other cas&ymafmerlirs statement that
“[w]hen the United States becomes entitled to a claim, acting in its governroapéality, and
asserts its claim in that right, it cannot be deemed to have abdicated its govdranthotéy so
as to become subject to a state statute putting a time limit upon enforcebusntierlin, supra,
at 417.The Supreme Court disagredtproceeded to distinguissummerlirand the other cases

relied on by the government on the basis that, first, in those cases the rights upon which the
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government were proceeding were “obtained by the Government through, or created by, a
federal statute,” and second, because in those proceedings, “[tjhe governmemiceadipg in

its sovereign capacityld. at 757. While the Court ultimately did not provide amigf’e answer
as to “[w]hether in general a stdsav action brought by the United States is subject to a federal
or state statute of limitations,” it did determine t@ataranty Trust Co. v. United Staj&04

U.S. 126 (1938), provided guidance, nam#igt if “the proof demonstrated that the United
States never acquired a right free of agxisting infirmity, the running of limitations against its
assignor,” then “[e]ven if the United States had a right to be free from theestélimitations, it
was deprived of no right on these fattd.S. v. Californiaat 758. In other words, “[b]ecause the
Government waited until after the state statute of limitations had run against [dti& priv
contractor] to bring suit, the Government was not subrogateddbtdree of a presxisting
infirmity.” 1d. at 758-59 (internal punctuation omitted).

U.S. v. Californiathen, requires this court to first evaluate the nature of the
government’s claim to determine whether it was obtained through or creatdddeyad statute,
and second, to determine whether it is pursuing the claim in its sovereign capality.itO
meets those requiremerttas it acquired a right not barred by the state statute of limitations
Here, theparties all agree that the nature af gfovernment’s claim ias athird-party beneficiary
to the contract entered into by Smith and Johnson as trustees of the Trust and persona
representatives of the Estatéh the four defendant children. While the underlyasgate tax
debt was created dgderal statute, the governmerttigach otcontract claimwas not obtained
through, or created by a federal statimgt by virtue of the government being an intended third-
party beneficiary of a contract governed by state &&eU.S. v. Californiaat 757.This fact

means that the state statute of limitations period, not the federal limitations peric tpihe
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breach of contract clainThe governmentlsocannot meet the second requirement to avoid

being subject to thstate statute of limitatigrbecauseat prevailin the breach of contract clajm

it must proceed as a thigghrty beneficiaryather tharin its sovereign capaciy. Seeid. As a

third-party beneficiary, the government stands in the shoes ¢talmes on the rightand

limitations’ thatSmith and Johnsdmave as trustees and/or personal representatives to enforce

the right of contribution against the beneficiaries, “one limitation being a time linfitifoy

civil suits.” SeeFlying Phoenix Corp. v. Creative Packaging Mach., 1681 F.3d 1198, 1201

(10th Cir. 2012)See also Rio Algom Corp. v. Jimco | &l8 P.2d 497 (Utah 1980) (stating that

third party beneficiaries are not entitled to greater rights than the petui@s to a contractin

the language df).S. v. Californiathe government acquired a right with a “gpesting

infirmity,” i.e.the state statute of limitationd.S. v. Californiaat 759. Ater stepping into Smith

and Johnson’s shoes as a thpatty beneficiarythe government themaited until after the

limitations periodhad run to bring suit against thentract beneficiarie®Accordingly, the court

finds that the government’s claim for breach of contract is time barred

5. The Government Cannot Foreclose Its Section 6321 Lien Against an Expireds&s$
The government's final claiffi seeks to foreclose its federal tax lien, which arose

pursuant to 26 U.S.C. § 6321 the time the tax was assessed, against any rights which were

created by the Distribution Agreement. The parties each raise numerous asfomemd

2 Notwithstanding th@enth Circuit'slanguage irHolmesthat “the present suit . . . is in every real sense
a proceeding in court to collect a tax,” the facts here are distinguishablémeeninHolmesand requie

a different resultHolmesat 1232. The difference is that the governmemidimeswas acting in its
sovereign capacity to collect a tax debt against the sole sharebb#ddefunct corporation on the basis
of a state law that permitted debt collent against shareholder distributees of dissolved corpordtions.
Here, the government cannot act ongbetract clainunlesst acts in the capacity of a thighrty
beneficiary as opposed to a sovereign.

#This claim is asserted as the thi@lise ofictionin the Amended Complaint. (Dkt. No. 77.)
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against this claim, but the court finds that tefdhemareboth simple and dispositiV&. First,
pursuant to 26 U.S.C. § 2204(c), a special lien agreement that meets all of the regsioément
section 6324A “shall be treated as the furnishing of bdRadllowing that, sction 6325(a)

provides thathe IRS “shall issue a certificate of release of any lien imposed” withinyd0ada
beingtimely furnished an acceptable bond for the assessed tax. 26 U.S.C. § 6325. The court
determined in section 3upra that defendants furnished a special lien agreement that met all of
the requirements of section 6324A and that the IRS was required to accept, and it sttais a
under section 2204(c). As a result, the government’s various tax liens under section &21 wer
required to be released within 30 days of being furnished, and there is no sectigerGd2l

lien remaining upon whicthe government can foreclose.

Second, although the government subsequently filed a Notice of Tax Lien in 2005 and a
correced notice in 2007, presumably because the Estate defaulted on its section 6166 payments,
the government releaséukese liens iboth 2007andin 2012, includingafter filing its lawsuit in
this matterWhile it is true thak6 U.S.C. § 6325(f)(2) authorizes the IRS to revViake
releases-whethemrreleasednistakey or not—the Revocations filed by the government were
not effective The 2007 Revocation was ineffective because it is undisputed that the government
failed to file it in the Salt Lake Gmty recorder’s office as required by statixé@ U.S.C. §
6325(f)(2)(B).The 2012 Revocation was ineffectivecause by the time the government
properly refiledit in the Salt Lakeounty recorder’s office on May 20, 2015, the asset it sought
to attach—the Distribution Agreement-wasno longer a “right to property” held by the taxpayer

Estate because the statute of limitations allowing it to be enforced against defdrath

4 As a result of finding that the following two points are dispositivehimissue, the court declines to
address the parties’ remaining arguments.
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expired® The “property” or “right to property” tavhich a lien can attads defired by state law.
In Gardner v. U.S.34 F.3d 985 (10th Cir. 1994), the Tenth Circuit stated:
Additionally, although federal law delineates the standard for detemgnvinen a federal
tax lien attaches, [t]he threshold question in this case, as in all cases wheraeitad F
Government asserts its tax liemwhether and to what extehe taxpayer had
“property” or “rights to property” to which the tax lien could attacin answering that
guestion, both federal and state courts must look to state law, for it has long been the rul
that in the application of a federal revenue act, state law controls in detegrfai
nature of the legal interest which the taxpayer had in the property . . . sought to be
reached by the statute.
(internal punctuation omitt (emphasis added)he Tenth Circuit also observed “[i]t has been
aptly noted that the Government’s rights can rise no higher than those of the taapeyem
the property belongs. . . Moreover, the tax collector not only steps into the taxségessbut
must go barefoot if the shoes wear did. (internal punctuation omittediting 4 B. Bittker,
Federal Taxation of Income, Estates, and Goisagraph 111.5.4, at 111-102 (1981); &nd. v.
Rodgers461 U.S. 677, 690-91 (1983)ere, becausthetaxpayerEstate’s rights to enforce the
Distribution Agreement haldeenlong expired by 2015, the government is barefatt vespect
to its section 6321 tax lierirhere isnothing to which its 2015 Revocation or its newly filed 2015
Notice of Tax Lien could attacBecause the taxpayer Estatelonger has “property” or “rights

to property” towhich its lien could attactm 2015 the government’s action to foreclose the lien

against the Distribution Agreement must fAil

*This conclusioralso assumes that the governmeffdilure to name the Estate as a party ismiself
fatal to its claimhere.

%26 U.S.C. § 6322 provides that the government’s se68ad tax lien arises at the time the taxes are
assessed and continues “until the liability for the amount so assessed . sfieslsatbecomes
unenforceable by reason of lapse of time.” Contrary to the governmernitisqpdse court finds that the
language “or becomes unenforceable by reason of lapse of time” must have some rhatpiegltides
its ability to extend the lien indefinitely, in this case, at leagsbZ years from the date of assessment.
The government had ample time during thexiqd to protect its rights and failed to do so.
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CONCLUSION

For all of the foregoing reasons, the court GRANTS defendants’ Motion to Reconside
(Dkt. No. 119), VACATES its previous grant of summary judgment on the government’s Motion
for Summary Judgment (Dkt. No. 87) and GRANTS summary judgment on defendants’ Motion
for PartialSummary Judgment (Dkt. No. 86) finding that the trustees of the Trust are not liable
for the unpaid federal estate tax and interest under section 6324(a)(2) becatisssats are
included in the gross estate under section 2033.

In addition, the court GRANTS defendants’ Motion for Summary Judgment (Dkt. No.
122) and finds that the trustees of the Trust were discharged from personé&} labthe
unpaid federal estate tax under section 2004 because they properly furnished &espaoider
section6324A.

The court previously granted in part the United States’ Second Motion for Summary
Judgment (Dkt. No. 117) dhe Amended Complaint’s first claim for religfat defendants are
liable, pursuant to 26 U.S.C. § 6324(a)(2), for the unpaid estatakaiies to the extent of the
proceeds they received as beneficiaries of Decedent’s life insurance pdlneesourt now
clarifies that becaudais decision dismissetefendants Barnwell and Devineii this action,
the government’s recovery is limiteéalife insuranceproceeds received by defendants Smith
and Johnson. The government should file a motion requesting judgment in the appropriate
amount on this claim.

Finally, as to the remainder of the government’s Second Motion for Summary Judgment
(Dkt. No. 117), theeourt DENIES the remainder of the government’s first claim for relief in the
Amended Complaint for trustee or transferee liability under Section 6324(&)(®)MOOQOT the

government’s second claim for relief for fiduciary liability under 31 U.S.C. § 3JEBIIES the

45



government’s third claim for relief for foreclosure of federal tax liesragy rights created by the
Distribution Agreement; and DENIES the government’s fourth claim feefrer breach of
contract as a third party beneficiary to the Disttibn Agreement. The Clerk of Court is directed
to dismiss defendants Barnwell and Devine from this action and enter Judgment as ahove, wit
the exception ofhecourts partial grant of relief oplaintiff’s first cause of action, which
remains to be reseed by the court.

SO ORDERED thislst day of Decemlye2016.

BY THE COURT:

st oty

Clark Waddoups
United States District Judge
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