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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

HUGO and CLAUDIA MARTINEZ
MEMORANDUM DECISION AND
ORDER REGARDING MOTIONS FOR

Plaintiff; SUMMARY JUDGMENT

VS.
Case No. 21cv157DN
BUTCH JOHNSON, WILLIAM A. MARK,
JACOB H.B. FRANKLIN, JOHNSON
MARK, LLC, DOES 150;

District Judge David Nuffer
Defendants

INTRODUCTION

This case arises fromlaintiff HugoMartinez’sallegeddebt on a credit card issued by
Capital One Bank. Plaintiffs Hugo and Claudia Martinez, husband and wife, claim the
defendants’ contacts and conduct terapting to collect the credit card debt violated the Fair Debt
Collection Practices Act ("FDCPA9Yhe Utah Consumer Sales Practices Act ("UCSPA"), and the
Telephone Consumer Protection Act of 1991 (“TCPA”). Defendants Butch L. Johnson and
William A. Mark, lawyers in the defendant law firm, Johnson Mark LLC, along with lawyer and
defendant, Jacob H.B. Franklimitiatedand pursuethedebt collectiorprocesses on behalf
their client,Capital One.

Plaintiff Hugo Martinez seeks his actual damafges each defendant, individually and
separately, in an amount not less than $2,000, plus a $1,000 statutory; pésaliyf Claudia
Martinez seeks an amount between $500 and $1,500 from each defendant, individually and
separately, for each violation of the TCPA; and both plaintiffs ssakvery ofpunitive damages

and their attorney fees and costBlaintiff Hugo Martinez alsoequests an order declaritithe

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2011cv00157/79004/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2011cv00157/79004/98/
http://dockets.justia.com/

owes nothing to Capital One, and requiring the defendants to delete all negativeepiiig
relating to the disputed credit card débt.
Motionsfor Summary Judgment

The parties have filed crossotions for summary judgmeft. Plaintiffs movefor partial
summary ydgment to recover a minimum of $2,000 from each defendaatfoal damages
arising from theUCSPAviolations for imposition of a $1,000 statutory pendity violating the
FDCPA for $2,000 in TCPA penalties in favor of Claudia Martinez and against Johnson Mark,
and against Johnson and Mark individugdlgd for an award afostsand fees incurred to date
Plaintiffs reserve thessue of higher actual damages, punitive damageselrld TCPA damages
for future proceedingd.Defendantsnove for summary judgment on all claims alleged by the

plaintiffs.*

STANDARD OF REVIEW
A federal court must “grant summary judgment if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af taatt2r o

Summary judgment is appropriate if no genuine issue of material factaxistise
moving party is entitled to judgment as a matter of la@elotex Corp. v. Catrett,
477 U.S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1BBE)arty v.

Gilchrist, 646 F.3d 1281, 12885 (10th Cir.2011%)see alséed.R.Civ.P. 56(a) A
factual dispute is only “genuine” if the evidence and the inferences drawn from it,
viewed in the light most favorable to the nonmovagty, are “such that a
reasonable jury could return a verdict for the nonmoving pattyderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (15&#6)
alsoKerber v. Qwest Group Life Ins. Plan, 647 F.3d 950, 959 (10th Cir.2011)

! Doc. No.47.
% Doc. Nos.37 & 51.
3 Doc. No.37.
* Doc. No.51

® Fed. R. Civ. P. 56(c)(2)
® Arencibia v. Barta, 2012 WL 4513233, 3 (10th Cir. October 3, 2012)




The moving party bears the initial burden of demonstrating the absengemidiae issue
of material fact. Once the moving party has shown that the nonmoving party's case is not
supported by the evidence, the nonmoving party “may not rest on mere allegations ooflargals

pleading, but mustet forth specific facts showing that there is a genuine issue fortrial.”

FACTUAL BACKGROUND

In addition to theoresenfederal casewo state lawsuitavere filed as a result of efforts to
collecton Hugo Martinez'sllleged Capital One credit cadebt:

e Hugo Martinez v. Capital OngMartinez v. Capital One”), which was filed in Utah’s

Third District Court, Salt Lak€ounty, on August 13, 2008eekscompensatory and

punitive damages arising from alleged unauthorized charges on Hugo Martinez’

Capital One credit card and an ordequiring Capital One to withdraw any negative
credit reports.

e Capital One v. Hugo MartinezCapital Onev. Martinez’), whichwas filed in Utah’s
Second District Court, Weber County, on October 6, 2010, seeks breamttratct
damages in the amount of $980.62 plus $139.66 for accrued irtheeshpaid
balance on Hugo Martinez’ Capital One credit c4rd.

Final judgment has not been entered in either state case, Istati@ings arerelevant to
fully understandinghe parties’ arguments in this casgarticularlyissues related to notice of
Hugo Martinez’s representation by counsel aantice regarding thealidity of theCapital One
debt. To that end, the parties have filed pleadings, motions, caddrdpcket sheetsom both
statecases as part of the evidentiary redarthis action

Plaintiffs, Hugo and Claudia Martinez, are married and live in Weber County, Utah.

Defendant8Butch L. Johnsoand William A. Mark ardicensed to practice law ie State of

Utahand are principalwith the law firm of Johnson Mark LLGUtahlimited liability company

" Celotex Corp. v. Catrett, 477 U.817, 322 (1986)

8 Anderson v. Liberty Lobby, 477 U.S. 242, 256 (1986)

°® Doc. No0.39-1, Ex. C at 1116 of 57; Doc. No39-2, Ex. K at 2933 of 56.
1 Doc. N0.39-2, Ex. | at 56 of 56 & Ex. O at 4#48 of 56.




Defendants Johnson and Mark obtain assistance from Jacob H.B. Frankat attorneyto
carry outconsumer dehtollectionprocesse Utah!*

Capital One issued a credit card to Hugo MartimeMarch 29, 2008. Hugo Martinez
claims thatin early 2009, unauthorized charges for goods and services were charged on that card,
and despite his complaints about these unauthorized charges, Capital One did not eméfse th
When Hugo Martinez refused to pay the unauthorized chaCggstal One retained United
Recovery Group toollect!?

United Recovery sent two demand letters to Hugo Martinez, who responded by disputing
the debts in writing and asking fepecific information to verify the debtUnited Recovery did
not provide the validation information, but did cease its collection efforts.

Since his credit rating was still beimgpacted byunauthorizearedit card chargesjugo
Martinezretained counsel teueCapital Oneand mailed a summons and complaint to Capital
One’s only Utah addressAlthoughCapital One does not have a place of business or a registered
agent for service of process in Utalhen the complaint and summowngre delivered to its Utah
mail contractorACS Commercial Solutions, Inc. ("ACS"), the documemeseforwarded to
Capital Onés litigation intake departmentUpon receiptCapital One’s counseRyan S.

Patterson, asked Hudwartinez’s counsel, BriaW. Steffensenfor anextension of timeéo

answer This request was granted. But wiRatterson called thdtah District Wurt to obtain
the lawsuit’s assignecthse numbethe court could not locate any record that the lawsast filed.
Patterson therefore sent a letter to Steffeesg@taining that Capital Ongould not be filing an

answer, andfger explaining Capital One’s interpretation of the underlying fatgmandedhat

" Doc. No.37 at 810 of 54, 1148.
2 Doc. No.37at 10 of 54, 1140.
13 Doc. No.37at 10 of 54, 1{1-1.2.
4 Doc. No.37at 1011 of 54, 11314,



Hugo Martinez’dawsuit not be filed or, if iflready hadthat it be dismissed.The record
indicatesPatterson received no response to this I&tter.

Hugo Martinez had not filed homplaint withinten days ofnailing it to Capital Onén
May of 2009, so hagain mailed the complaint and summons to Capital One’s Utah address
August of 2009° “Jeff Bridgewater,” alACS employeesigned for the&omplaint and summons
on August 4, 2009’ ACSis not authorized to accept service of process on behalf of Oapia
and the August 2009 complaint and summease nevereceivedby Capital One’ditigation
intake departmenf

Martinez v. Capital One was filed in Utah’s Third District Court, Salt Lak¥®unty, on
August 13, 2009 The lawsuit alleges Hugdartinez's Capital One credit card statement ending
January 28, 2009 contained two unauthorized charges: a $1.00 charge for "Creditaddpter" a
another $1.00 fee for "24ProtectMugo Martinez alleges Capital One “reported negative credit
information abat Plaintiff with respect to this Disputed Debt in an attempt thereby to coerce the
Plaintiff in paying an inaccurate amount,” resulting in “damages to hist erediemotional and
mental distress in an amount to be determined at trial, but not lesSORMM.” He further
requests punitive damages of $15,690.

On January 7, 2010, as debt collection counsel for Capital One, Johnson Mark sent a letter
to Hugo Martinez staig he owed an account balanceb8B80.62 plu$64.40in interest, for a total
of $1,045.02, on his Capital One account. The letter adiAsgd Martinezha he must either

pay the amount due or work out arrangements for payment; any charges that weguied dis

15 Doc. No.37at11of 54, §11517; Doc. N0.39-1, Ex. A at.2-3 of 57 and Ex. B at-8 of 57, 1 & & 13.
' Doc. No.37 at 1112 of 54, {1 120.

" Doc. N0.39-2, Ex. K at 30 of 56; Doc. N&2-2 at 9294 & 114116 of 119.

'8 Doc. N0.39-1, Ex. B at 78 of 57, 1 1412.

1% Doc. No.37at 12 of 54, § 21; Doc. N89-1, Ex. C at 1116 of 57 & Ex. E at 21 of 57, | 2.



within thirty days would be deemed valahd if he requestedalidation of any debtthe debt
collectioneffortswould be suspended until the requested information was ntail@ch. The
letter explained that no attorney with Johnson Mark had personally reviewed thelgartic
circumstances of Hugo Martinezaccount and no decision hagken made to file a lawsytt.

Hugo Martinez, acting on his own behalf and not through counsel, mailed a letter to
Johnson Mark on January 20, 204fting he @l not owe $1,045.02 to Capital One and that he
had previously told United Recovery the same thifdne letter did not mentiotine Martinez v.
Capital One lawsuit or that he was represented by counsel. In the letter, Hugo Martinez
demanded a copy of the account opening statement showing that he signed and as liable f
amounts charged dhe Capital One credit caatcount, along with copies afl account
statements up through thate of his lettef: Although Johnson Mark hadhplemented internal
procedures and mechanisms to assure a response to all requests for debtorerdicato a
clerical error, itdid not respond to Hugo Martinez’s verification demébattersent in January of
20107

As of April 15, 2010, Hugo Martinez’mawsuit against Capital Ortead been wholly
inactive for eight months TheThird District Courttherefore served notice affording him 20
daysto show causehy hiscase should not be dismissed for want of prosecution, in the absence of
which the court would dismiss the case without further notice. Acting throughdrisest Mr.

SteffensenHugo Martinez objected to dismissal and requested an entry of default. ult defa

20 Doc. No.37at 1315 of 54, 1 287; Doc. No39-1. Ex. F at 24 of 57.
21 Doc. No.37at 15 of 54, 138; Doc. N@9-1, Ex. H at 2 of 56.
22 Doc. No.37 at 16 of 54, 14@1; Doc. No52-2 at 6 of 119, 1 384; Doc. No52-5 at 4 of 5, { 10..



certificate was entered agatrCapital One on May 6, 2010ThereafterMartinez v. Capital One
was again dormant until October 4, 26£0.

On July 14, 2010, defendants, acting on behalf of Capital One, drafted and signed a
summons and complaint for a lawsuit against Hugo Martmepllect the delte allegedly
owed?* The papers were caption€apital Onev. Martinez in the Second Distric€ourt in
Weber County, Utah. Johnson Mark usediutomatic dialing systemo contact Hugo Martinez
in an effort to resolve the breach of contract claim without filing a lawsAdcording to the
plaintiffs’ evidencetelephone calls were madeG@taudia Martinezs cell phone on September 2,
2010 at 2:43 p.m., on September 29, 2010 at 9:30 a.m., and on October 1, 2010 at 1:51 p.m.
Claudia Martinez cell phone number is not identified in #nadentiaryrecord. Neither Hugo
nor Claudia Martinez had gan the defendants permission to call Claudia Martinez regarding
Hugo Martinez’sdebt.

In contrast taheplaintiffs’ evidence, Johnson Mark’s records indicatzall was placed to
801-XXX -8623usingits TCN technology on September 2, 2010. The numbeX804-8623
wasnot listed on Hugo Martinezaredit card applicatiorgndwasfound to be invalid on
September 23, 2018. Thereafterall callsby Johnson Mark were made to 8RXX -7369 a
number listedby Hugo Martineawhen he applied for the creditrdaand furtherdentified by
Lexis/Nexis as Hugo Martinez’phone number.Telephone calls were matte801XXX-7369
on August 26 and September 24, 2010, B@dl calls were also made that number on
September 29 and October 1, 2010. ndlof thesecallswere answerednd no messages were

left. But on September 27, 201go Martinez answered 801-XXX-7369, and although he

% Doc. No.39-2, Ex. K at 30 of 56.
24 Doc. No.37 at 16 of 54, 139; Doc. N@9-2, Ex. | at 46 of 56.
% Doc. No.52-2, Ex. C at 38 of 119; Doc. N&2-6 at 3 of 3, 11 186 .



refused to provide his physical home address, he did provide an employment addres®where
could be served®

Thecomplaint and summons signed on July 14, 2010 were served on Hugo Martinez on
September 30, 2014. By letterdatedOctober 4, 201,Hugo Martinez, acting on his own behalf
and without counsel, asked why the amallgged in the complaintas greater thmthe amount
demanded in the defendants’ January 2010 letter; asserted he did not owe the debt; and again
requested copies of documentation showing he was a signatory on the account along with an
account statementerifying the amount owetf

Defendantsesponded on October 7, 20dY) mailingcopies of Hugo Martineg'credit
card statements dating back to July 29, 2008 and continuing through March 28, 2009. The latest
statement produced indicated the balance owed was $668.22 on an account with a $&di0.00 c
limit. The letter accompanying the documents statedhkeaefendants had determined Hugo
Martinez owed the deif. Capital One’s records indicatéhe underlying credit agreement was
entered into on March 29, 2008, fagcording tdHugo Martinez, theeinitial account records
were not produced by the defendants in response to Hugo Martieeifisation request®
Capital One asserts that althoudingo Martinez received periodic credit card stateméetaever
disputed any of the charges in tirrg within 60 days of receiving the statemetits.

Hugo Martinez moved for a default judgmentMiartinez v. Capital One on October 4,

2010 Relying on the purportedly undisputed allegations of Hugo Marsigemplaint, a default

% pDoc. No.37at 18 of 54, 1Y 453;Doc. Na 52-2at 35 0of 119, 11 1411 & 1823; Ex. C at 38 of 119; Doc. Nb2-6.
2" Doc. No.37 at 18 of 54, 1 52; Doc. N89-2, Ex. O at 47 of 56.

% Doc. No.37 at 1920 of 54, 11 567; Doc. No39-2, Ex. N at 45 of 56.

% Doc. No.37 at 2021 of 54, 159 ; Doc. N®9-2, Ex. J at &7 of 56.

% Doc. N0.39-3, Ex. T at 14 of 53, 16.

31 Doc. N0.39-3, Ex. T at 14 of 53, 11-8.



judgment totaling $883.20 ($2,000.00 for actual damages plus $1,083.30 for attorney fees) was
entered against Capital One on October 15, 2610.

Defendantdiled Capital One v. Martinez on October 6, 2010, and served discovery on
Hugo Martinez on October 11, 2010Plaintiffs claim defendants also contacted Claudia
Martinez’s cell phone by automatic dialer on October 10, 2010; this allegation is in df$pute.

On November 12, 2010, Hugo Martinexcting pro sefjled an answer ilCapital One v.
Martinez. In hisletter responding to the discovery, Hugo Martinez askedifforder stating that
he need not answer or respond to discovery because he owes nothing to CapitduQoe.
Martinez did not file his letter as a motionGapital Onev. Martinez.  Johnson Mdrsent a letter
demanding discovery responses on December 21, 2010, advising that a motion to compel would be
filed if responses were not received before January 5, $011.

In Capital Onev. Martinez, Capital One moved for summary judgmant for recover of
costs and feesn December 23, 2010Hugo Martinez mailed a letter to the state court on
December 29, 201@sking the couttio grant his pro se motions to prohibit discoveryhe letter
was filed in the court record on December 30, 2810.

Up until January 10, 2011, wh&teffensen entered his appearaaseounsel for Hugo
Martinezin Capital Onev. Martinez, Johnson Mark believed Hugo Martinez was not represented.
Steffenseriiled an objection to Capital One’s summary judgment motion, and filed a motion to

dismiss the lawsuit’

32 Doc. No.37at 1213, 23 of54, 1 225 & 68, Doc. No39-1, Ex. D at 1819 of 57; Ex. E at 2P2 of 57.
% Doc. No.37at 21 of 54, 1 63; Doc. N89-2, Ex. O at 47 of 56.

% Doc. No.37at 29 of 54, T 85; Doc. N89-2, Ex. O at 4748 of 56; Doc. No39-3, Ex. V at 48 of 53.

% Doc. No.37 at 2729 of 54, 1 884 & 86; Doc. No39-2, Ex. O at 48Doc. N0.39-3, Ex.W at50 of 53.
% Doc. No.52-2 at 2 of 119, 11-8.



On January 20, 2011, Hugo Martinez, acting through Steffensen, his counsel of record,
initiated garnishment proceedings against Capital One to colledefaeltjudgment entered in
Martinez v. Capital One. A writ of garnishment was served on Johnson Mark, which in turn,
contacted Capital One. Prior to receivthg contactfrom Johnson Mark on January 25, 2011,
Capital Onéhad noactual notice of taMartinez v. Capital One state litigationor any purported
judgmententered thereir\’

Hugo and Claudia Martinez filed this federal lawsuit on February 10, 014.state
court, Capital Onemoved to stayapital Onev. Martinez on February 14, 201%, and on
February 16, 2011, it moved to set aside the default judgmbtarimez v. Capital One, asserting
the judgment was void because Capital @as neveproperly served. Hugo Martinezsate
judgment against Capital One was set aside on April 19, ?01apitalOne filed its answer in
that lawsuit the same day, therein denying that it breached its contract with Hugeekar

violated the Utah Consumer Protection Att.

3" Doc. N0.39-1 at 8 or 57, 12; Doc. N89-2, Ex. K at 31 of 56.
% Doc. No.47.

3% Doc. No.37at 2122 &24-26 of 54, {1 665, 67 &70-72, 7779; Doc. No39-2, Ex. O at 4748 of 56; Ex. P at 49
of 56; Doc. No39-3, Ex. Q at 2 of 53; Ex. R atBo0f 53; Ex. S at 711 of 53.

40 poc. No.37at 1617 of 54, 143; Doc. N&9-2, Ex. L at 3536 of 56; Doc. No52-2 at 7889 of 119; Doc. No52-4.
“1 Doc. N0.39-2, Ex. M & 3843 of 56.
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ISSUES PRESENTED
Based on the foregoing facRlaintiffs claim:
e Defendants violatethe FDCPAby

-- communicating directly with Hugo Martinez aftleeyknewHugo Martineavas
represented by counsel

-- sending an incomplete, fals®d misleading dunning letter to Hugo Martinez;

-- failing to provide verification of Hugo Martinez’s debt at his request prior to
initiating legal action

-- communicating with a third party, Claudia Martinez, about Hugo Martinez’s debt;
-- harassing Claudia Martinez with telephone calls about Hugo Martinez}s debt

-- failing to provide Hugo Martinez with sufficient verification of the g#e debt
after initiatinga lawsuit; angd

-- harassing Hugo Martinez by pursuing litigation to collect the alleged Capital One
debt.

e Defendants violated both the FDCPA and the UCSPAdrgssing the plaintiffs
making flse,deceptive andmisleadingstatemens, and acting in bad faithhile
attempting tacollect a disputed Capital Onestt

e Defendantsviolated the TCPAby placing calls to Claudia Martineztell phone
regarding Hugo Martineg’credit card debt.

Defendants deny the plaintiffs’ claims and further state thabtima fide error defense

shieldsthemfrom liability.

11



STANDARD OF REVIEW
A federal court must “grant summary judgment if the movant shows that there is no
genuine dispute as to any matkfét and the movant is entitled to judgment as a matter ofdaw.

Summary judgment is appropriate if no genuine issue of material factaxistse
moving party is entitled to judgment as a matter of la@elotex Corp. v. Catrett,
477 U.S. 317, 322-23, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1BBE)arty v.

Gilchrist, 646 F.3d 1281, 12885 (10th Cir.2011%)see alséed.R.Civ.P. 56(a) A
factual dispute is only “genuine” if the evidence and the inferences drawn from it,
viewed in the light most favorable to the nonmoving party, are “such that a
reasonable jury could return a verdict for the nonmoving paityderson v.

Liberty Lobby, Inc., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (15&#6)
alsoKerber v. Qwest Group Life Ins. Plan, 647 F.3d 950, 959 (10th Cir.Z811)

The moving party bears the initial burden of demonstrating the absence of a gesuene is
of material fac* Once the moving party has shown that the nonmoving party's case is not
supported by the evidence, the nonmoving party “may not rest on mere allegations ooflargals

pleading, but must set forth specific facts showing that ieeeenuine issue for triaf™

ANALYSIS

l. The Fair Debt Collection Practices Act

Defendantsre attorneysand while engaged in the process of collecting debts, they are
considerediebt collectorsvho are subject to the terms diability of theFDCPA*® The
FDCPA wasenactedto eliminate abusive debt collection practices by debt collectors, to insure
that those debt collectors who refrain from using abusive debt collection psaartceot

competitively disadvantaged, and to promote consistent State action to protect ceragyaimest

2 Fed. R. Civ. P. 56(c)(2)

3 Arencibia v. Barta, 2012 WL 4513233, 3 (10th Cir. Octohet(8 2)
4 Celotex Corp. vCatrett, 477 U.S. 317, 322 (1986)

5 Anderson v. Liberty Lobby, 77 U.S. 242, 256 (1986)

6 Heintz v. Jenkins, 514 U.S. 291, 299 (1995)

12



debt collection abused” As explained iohnson v. Riddle, 305 F.3d 1107 (10th Cir. 2002)

The substantive heart of the FDCPA lies in three broad prohibitions. First, a “debt

collector may not engage in any conduct the natural consequence of which is to

harass, oppress, or abuse any person in connection with the collection of a debt.” §

1692d. Second, a “debt collector may not use any false, deceptive, or misleading

representation or means in connection with the collection of any debt.” § 1692e.

Third, a “debt collector may not use unfair or unconscionable nmeamslect or

attempt to collect any debt.” § 1692f. Violation of these standards subjects debt

collectors to civil liability, 8 1692k, or administrative enforcement by the fa¢éde

Trade Commission, § 16924.
The FDCPA is a strict liability statute FHaintiffs seeking recovery under ti®CPA need not
show intent on the defendanfsirt*®

Plaintiffs claim the defendants violated the FDCPA at every statfesofprocess to
collect Hugo Martinex alleged Capital One credit card debThedeterminabn of whether the
defendants’ conduct violated the FDCBépends in large part on what the defendants knew at the
time they committed the alleged unlawful acts. Accordingly, the condweighout the
collection process will be discussed in chronological order, beginning with the yanaa o
letter sent to Hugo Martinez.

A. Contact With A Represented Debtor.

Plaintiffs claim the defendants’ January 2010 letter to Hugo Martinez wasfuhunder

15 U.S.C. §1692(a)(2) Underl5 U.S.C. 81692 (a)(2) if a “debt collector knows the

consumer is represented by an attorney” and has kdgelof or can readily ascertain the
attorney’s name and address, the debt collector may not communicate diréctheveconsumer
absent the attorney's consent or the attorney's failure to timely respond. Grotdéedore the

court, the defendants were never notified prior to January 25, @t Hugo Martinez was

4715 U.S.C. § 1692e
8 Riddle, 305 F.3d at 1117
49 Allen v. LaSalle Bank, 629 F.3d 364, 368 (3d Cir.2011)

13



represented by counsel. Hugo Martinez had never mentioned an attorney in any of his
communications with the defendants.

Plaintiffs argue that the defendants knew or should have kr@avtitigo Martinez was
represented based tre May 2009 communications between Hugo Martinez' attorney,
Steffensen, and Capital One's attorney, Patterson. However, there is noesthdétitese
communications were included in thaitalOne files forwaded to the defendants for initiating
the collection process Plaintiffs argte this lack of evidence is irrelevant because any knowledge
held by GpitalOne is imputed to its debt collectors; in this case, the defendants. This argument

is contrary to th@revailinglaw. As explained irRandolph v. IMBS Inc., 368 F.3d 726 (7th Cir.

2004) the knowledge held by a principal may be imputed to an agent, “but a debt collector is
independent contractor, not the creditor's agghtAs suchtheJohnson Marklefendants are not
presumed to know everything known by Capital Onebseht some evidence that thehnson
Mark defendants were themselves notified that Hugo Martinez was reptebgrieunsel, the
defendants cannot be held liable under § 1662makingdirect contacts with a represented
debtor.

Moreover,based on the record before the coBteffensen neveesponddto Patterson’s
assertion that the complaint lacked any merit and shathidrnot be filed, or if filed, should be
dismissed. Under such circumstances, even assuming the knowledge of Gapisir@putd
to the defendants, Steffensen failed to respon€dpital he's communications “within a
reasonable period of time,” thus triggering a codified 8§ 1692c¢ exception to the prohibitiost agai

direct communications between a debt collector and a represkeiitat.

*0 Randolph v. IMBS Inc., 368 F.3d 726 (7th Cir. 2004$ee alsoSchmitt v. FMA Alliance, 398 F.3d 995, 99718t
Cir. 2005)

14



After the defendants were notified that Hugo Martinez was representedibgel, they no
longer communicated directly with Mr. MartineDefendants did not violate the FDCR¥
communicating directly with Hugo Martinez when they knew he wagsepted by an attorney.

B. Misleading ad False Dunning Letter

1. The disclaimer.

Plaintiffs claim the letter received from the defendants in January\284®isleading and
falsely indicated thaamounts were owed aebal proceedings were imminentl5 U.S.C. 8
1692eprovides that “a debt collector may not use atgefadeceptive, or misleading
representation or means in connection with the collection of any dést.applicable to the
plaintiffs’ arguments in this case, any communication which falsetgsepts the character,
amount, or legal status of any delai)d to communicate that a disputed debt is dispuated,
threatens to take any action that cannot legally be taken, violates § 16&#&ecourt analyzes
the challenged statements under the ‘least sophisticated consumer’ standiatdyensgures that
the FDCPA protects all consumers, the gullible as well as the shrgwd.

Defendants' letter to Hugo Martinez dated January 7, 2010 was written on |etigreia
clearly identified Johnson Maws a law firmidentified Capital One as its cliernd statedhat
any debt payments should be submitted to Johnson Mark as payment toward the Capitial. One de
After stating the amount due, the letter asserts:

To resolve this matter, you must either pay the Total Amount Due (unless it has

already been paid) or call the law firm a888-599-6333 and work out

arrangements for paymentf you do neither of these things, our client may be

entitled to file a lawstiiagainst you or take further action for the collection of this
debt

* Ditty v. CheckRite, Ltd., Inc., 973 F.Supp. 1320, 132830 (D.Utah 1997(quotingClomon v. Jackson, 988 F.2d
1314, 1318 (2d Cir.199R)

52 Doc. N0.39-1. Ex. F at 24 of 57.
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The letter then explained that Hugo Martinez had 30 days to dispute the valitigydstit and
could request proof of the debithin that 30day period. The letter statéahat if ohnson Mark
received a request for proof of the defithin 30 days, the firm would suspeitslefforts to collect
the debt by lawsuit, arbitration or otherwise until the requested information aesino Hugo
Martinez. The front page of the letter contained the following stateméat:this time, no
attorney with this firm has personally reviewed the particular circumssasfcyour account, and
no decision has been made to file a lawstiit. The letter stagthat itwas sent as "an attempt to
collecta debt” andvas a “communication from a debt collectdt.”

“[A]Jttorneys can participate in debt collection in any number of ways, without
contravening the FDCPA, so long as their status as attorneys is not misleadinghen a lawyer
sends out a debt cetition letter, he or she must either have determined that the claim is valid and
the debtor is delinquent, or the letter must make clear that no attorney has made that

determinatior’’ In Greco v. Trauner, Cohen & Thomas, L.L fAe court concluded that a debt

collection letter on attorney letterhead which included a disclaimer stating thiis“ame, no
attorney with this firm has personally reviewed the particular circumessawfcyour account”
would not lead the least sophisticated consumer upon reading the letter te thediattorney had
evaluated the case and made a recommendation regarding the validity of thesrdiitos>®
However, the court reached its holding after consideghagontext of the disclaimer in light of

the entirety of the letter and determig that "[n]othing else in the letter confused or contravened

3 Doc. No.39-1. Ex. F at 24 of 57.

** Doc. N0.39-1. Ex. F at 24 of 57.

%> Greco v. Trauner, Cohen & ®mas, L.L.P., 412 F. 3d 360 (2d Cir. 2005)
%% Clomon v. Jackson, 988 F.2d 1314 (2d Cir. Mar. 17, 1993)

" Greco v. Trauner, Cohen & Thomas, L.L.P., 412 F. 3d 360 (2d Cir. 2fddding no FDCPA violation where the
attorney letter included a disclaimer stating: “At this time, no attowigythis firm hagersonally reviewed the
particular circumstances of your account.”).

%8 Greco v. Trauner, Cohen & Thomas, L.L.P., 412 F.3d 360, 364 (2d Cir..2005)
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[the] disclaimer of attorney involvement"

Inclusion of a disclaimer of attorney involvement is not an absolute defense to potentia
liability under 1692e. Indeed, the disclaimer may be ingefit if the remainder of the letter
contains statements that could be construed by the least sophisticated consunpigratiarney
involvement in validating and collecting the d&bt. The court agrees with the reasoning of the
Fifth Circuit:

We cauton lawyers who send debt collection letters to state clearly, prominently,

and conspicuously that although the letter is from a lawyer, the lawyermg acti

solely as a debt collector and not in any legal capacity when sending thelletter.

disclaimer must explain to even the least sophisticated consumer that lawyers may

also be debt collectors and that the lawyer is operating only as a debbcaltect

that time. Debt collectors acting solely as debt collectors must not send the

message that a lawyexinvolved, because this deceptively sends the message that
the “price of poker has gone uf:”

Review of the entirdetter sent by the defendants to Hugo Martinez shbesdetterdoes
not clearly explain theole of the attorneys who authored the letterere the defendants
threatening legal action to collect a sum certain debt, or were they megaiyning the process to
confirm and collect the debt? The letter sends mixed messagedirsthiee of the letter
informs the plaintiff that the letter fsom a law firm retained to collect tliebt. The second
sentence of the letter gives the plaintiff two optiefigsay the Total Amount Due ... or call the law
firm ... and work out arrangements for paymetit."'The remainder of the letteses the words

"lawsuit", "attorneys;""our law firni', and"our client"numerous time&® To the least

sophisticated consumer, this could sound like a lawsuit is imminidotvever the letter also

%9 Greco v. Trauner, Cohen & Thomas, L.L.P., 412 F.3d 368(3® Cir. 2005)

0 Gonzalez v. Kay, 577 F.3d 600, 607 (5th Cir. 20@®}ing that “[a]lthough the mere presence of disclaime
language might be dispositive in certain circumstances, the contextaaedhpnt of that disclaimer is also
important.").

®1 Gonzalez577 F.3dat 607 (quotingAvila v. Rubin, 84 F.3d 222 (7th Cir.1996)
2 Doc. N0.39-1. Ex. F at 24 of 57.
83 d.
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informs the defendants that no lawyer had personally reviewazrtenstances of the account,

that no decision had been made to file a lawsuit, that the debt could be disputed, and that the lett
was a communication from a debt collectbr.The letter contaima disclaimer similar to that

found inGreco, butthe disclaimers confused andontradictedy the balance of the letter when

read through the eyes of the least sophisticated consumer.

Althoughthe statements within the letteain be reconciled or explainatter study when
viewed from the perspective of the least sophisticated consumézitérenay leave the false
impression thathe amount set forth is due and owing, has been validatekkegal action will be
pursued by Johnson Mark unless the debt is Pai@he court cannot determine, as a matter of
law, whether the language of the letter sent by Johnson Mark on January 7, 2010 Y®lated

U.S.C. 8 1692e That issues for a jury.

2. Existence of the alleged debit.

Plaintiffs further claim thalohnson Mark’s January 20lterwas false and misleading
because at the time the letter was sent, Hugo Martinez had obtguakepheent against Capital
One stating he owed nothing on his credit caRlaintiffs therefore argue that aogmmunication
requesting payment of the debt was not only false, but also harassguasive in violation o015

U.S.C. § 1692d

The complaint irMartinez v. Capital One was not properly served on Capital One. The
undisputed evidence of record reflects that Capital One did not know about the éasigtault
judgment until Hugo Martinez initiated garnishment proceedings against Gapgah January

of 2011. Even assuming Capital One was on inquiry notice of a possible lawsuit based on the

54 1d.

% See e.g.Creighton v. Emporia Credit Service, Inc., 981 F. Supp. 411, 415 (E.D9¥&)(holding that despite the

validation language required under the FDCPA, the least sophisticdtémt deuld reasonably interpret a letter
stating “Your Unpaid Bill Must Be Paid In Full To This Office Upon Receipt Of This diitas a false and misleading
demand foimmediate payment).
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May 2009 complaint iteceived, for the reasons discussed with respect to attorney repreaentat
that knowledge is not imputed to the defendants under the FDCPA. Absent knowledge of the
filing and judgment iMartinez v. Capital One, the defendants were entitled to rely upon the
documentation received from Capital One for collection of the d&@fendants' letter was not
rendered false and misleading because it stated the amount of credit card gedityadtheed by
Hugo Martinez as reported by Capital One in January of 2010.

C. Failure toRespond to Verification Request.

1. Defendants’ failure to verify the debt in January 2010.

Within 30 days after receiving the January 2010 letter from Johnson Mark, Hugo Martinez

requested information to verify the debt. Pursuadti®).S.C.A. 8 1692g(b)f a consumer

notifies the debt collector in writing withi80 days of receiving a debt collection letteat the
debt is disputed, or the consumer requests the name and address of the original credtdatr, the
collectormustcease colleatig the debt until the debt collector obtains verification of the aletht
mails the information to the consunfér.

The FDCPA does not require debt collectors to actually provide validatiorequires
that the debt collector cease all collection activity until it provides the requesiedtion to the
debtor®® Section 1692g(btherefore‘gives debt collectors two options when they receive
requests for validation. They may provide the requested validations and contindebheir
collecting activities, or they may cease all collection activitfés.”

Although Johnson Mark acknowledges receiving Hugo Martsrezjuest for verification

% See e.g.Simmons v. Miller, 970 F.Supp. 661, 665 (S.D.Ind.,198W0lding defendant debt dettors did not
knowingly attempt to collect an invalid debt where there was no evidencé¢hdéfendant knew the claims were
time-barred and it was uncontroverted that Defendants did not know the debt hazhltBen

715 U.S.C.A. § 1692q(b)
% Jang v. A.M. Miller and Associates, 122 F.3d 480, 482 Cith1997).

69&
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in January of 2010t did notimmediatelyrespond taherequest. As of July of 2010, the
defendantéad still not responded, bilteynonethelesbegan debtollection efforts against Hugo
Martinez. The FDCPA is a strict liability statute. Therefore, the defendants’ initiafion
collection activitiesvithout first providing verification information violatelb U.S.C. §
1692g(b)"°

2. Bona fide error defense.

Defendants have raised the bona fide error defense as an affirmative defense to the
plaintiffs’ claims. The bona fide error defense “insulates debt collectors from laéén when
they have violated the FDCPA The bona fide error provision of the FDCPA provides:

A debt collector may not be held liable in any action brought under this subchapter

if the debt collector shows by a preponderance of evidence that the violation was

not intentional and resulted from a bona fide error notwithstanding the maintenance

of procedures reasonably adapted to avoid any such’@rror.
An FDCPA defendant seeking the protection of the bona fide error defense mughprove
violation was “1) unintentional, 2) a bona fide error, apthade despite the maintenance of
procedures reasonably adapted to avoid the effoiDebt collectors can prove a violation was
unintentionalf they establish thelackedspecific intent to violate the Act.

The ssue of intentinder the bona fide error defenserincipally a credibility question as
to the defendants' subjective intent to violate the FDCPAAs such, the defendants’ protection

under the bona fide error defense is a jury question, and on the record before this courbecannot

determined in favor of the defendants as a matter of law.

0 |Isham v. Gurstel, Staloch & Chargo, P.A., 738 F.Supp.2d 986, 99%i¢D2010) (finding the debt collector
violated the FDCPA, as a matter of law, when it failed to provide rézphegbt verification information and, after a
four-month hiatus, reinitiated debt collection efforts)..

" Johnson v. Riddle, 443 F.3d 723, 728 (10th Cir. 2006)
215 U.S.C. § 1692k(c)

"3 Johnson v. Riddle, 443 F.3d at 728

d..
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D. Telephone Calls as Violations of the FDCPA.

Defendantscollection efforts began with telephone call®laintiffs claim those calls
were made to Claudia Martinezell phone, unlawfully disclosed Hugo Martinez’s confidential
credit information, and were harassin@ther than one call, all calls were made to a number
Hugo Martinez provided to Capital One as a contact number, and this number was Weaotigh t
Lexis Nexis asssigned to Hugo Martinez.

Even assumingny or allof the calls were made to Claudia Martirezell phon€? the
defendants could not have known that and, in any event, no information was conveyed to Claudia
Martinez No one answered the calls andmessages were leftexcept when Hugo Martinez
himself answered the phone on September 27,.2Q% s than ten calls were made over a period
of more than two months, and never twice in one dBlaintiffs have failed to show thdte
defendants’ phone calls conveyed confidential information to a third person or hartis=ed e
Hugo or Claudia MartineZ Defendants are entitled to summary judgmentheplaintiffs’
claim thatthe phone calls violated the FDCPA.

E. Insufficient Debt Verification in Octobeaf 2010.

After the defendants served their complan®ctober of 2010(Hugo Martinez again
disputed the debt, requested copies of his statements, and requested informatromgdmdinvas
a signatory on the account. Defendants responded by providing statements aatbhogideen

Hugo Martinez fell behind on his payment®laintiffs claim this verification is insufficient under

" The phone number of Claudia Martinez’ phone is not identified in the record

® See e.g.Jucker v. CBE Group, Inc., 710 F.Supp.2d 1301 (M.D.Fla. 26bljing a debt collector did not violate
the FDCPA by placing 57 calls to the home telephone number of the debtoeistéatiollecthe debt from his adult
daughter, where the collector never spoke to father and was rf@ctitat the daughter could not be reached at that
number, the father did not tell the collector to stop calling, only sixagesswere left, and no more than seven calls
were made in a day)dell v. Kansas Counselors, Inc., 313 F.Supp.2d 1135, 11481 (D.Kan. 2004holding, as a
matter of lav, that debt collectors did nothing harassing, oppressive, or abuspladiyg four telephone calls over
the course of seven days and not leaving any messages).

21



the FDCPA.

Under the FDCPA, “verification of a debt involves nothing more than the debt collector
confirming in writing hat the amount being demanded is what the creditor is claiming is owed; the
debt collector is not required to keep detailed files of the alleged HebEHe verification under
the FDCPA was intended only to “eliminate the problem of debt collectors dyutih@mwrong
person or attempting to collect debts which the consumer has alreadyaiddebt collector is
not required to forward copies of bills or other detailed evidence of thédebt.

Here, the defendants provided Hugo Martinez with copies of lfiisgostatements, which
outlined the transactions made on the Capital One credit card adbeutidte of those
transactionsthe interest charged, any late paymeamd overdimit fees, and the outstanding
balance. This information served to confirmttHugo Martinez was the correct debtor and the
amount at issue remained unpaid. Defendants’ verification met the requir@n@$DCPA,
and the defendants are entitled to summary judgment on thi€fssue.

F. Cumulative Debt Collection Conduct as Harassment under the FDCPA.

Cited as a litany of harmful “punchg&she plaintiffs brief outlinesevery step of the debt
collection process, including tlidings in state courind in this court, as evidencethé
defendants’ harassing, repetitive, and unlawful conduattempting to collect the Capital One
debt. They argue that since the defendants failed to respond to Hugo Mamtiiezrequest for

debt verification, every step thereafter violated the FDCPA and, consideredatelitg, was

" Chaudhry v. Gallerizzo, 174 F.3d 394, 406 (4th Cir. 1999)
8 1d. (quoting S.Rep. No. 9382, at 4 (1977), reprinted in 1977 U.S.C.C.A.N. 1695, 1699).

1d. See also, Dunham v. Portfolio Recovery Associates, LLC, 663 F.3d 997, 1002 (8th Cir.(26Hddting
cases).

8 See e.g.Chaudhry v. Gallerizzo, 178.3d 394, 406 (4th Cir. 199¢holding debt collector adequately verified a
debt by confirming with the creditor that the debt remained owed and prgvitk bank's computerized summary of
the loan transactionsgraziano v. Harrison, 950 F.2d 107, 113 (3d Cir.19Ba)ing adelt collector complied with
the FDCPA by providing computer printouts confirming the debt amoumtécag provided, and dates the debts were
incurred).
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harassment.

Harassment unddi5 U.S.C. 8§ 1692t defined asconductthe natural consequence of

which is to harass, oppress, or abuse any person in connection with the collection ofa debt.”
The FDCPAIncludes the following nonexclusivisting of theconduct prohibited by the Act:

(1) The use or threat of use of violermreother criminal means to harm the physical
person, reputation, or property of any person;

(2) The use of obscene or profane language or language the natural consequende of whic
is to abuse the hearer or reader

(3) The publication of a list of consumers who allegedly refuse to pay debts, exaept t
consumer reporting agency;

(4) The advertisement for sale of any debt to coerce payment of the debt
(5) Causing a telephone to ring or engaging any person in telephone conversation
repeatedly or continuously with intent to annoy, abuse, or harass any person kedhe ca

number; and

(6) Except as provided b5 USCS 8 1692kihe placement of telephone calls without
meaningful disclosure of the caller's idenfify.

Although the defendants initially fadito verify the credit card debt in response to Hugo
Martinez’'s reques, that isolated incident of noncompliance does not warrant interpreting every
step thereafter as an incident of harassment.

Even when viewed from the perspective of an unsophisticated consumer, the filing
of a debteollection lawsuit without the immed&ameans of proving the debt does
not have the natural consequence of harassing, abusing, or oppressing a debtor.
Any attempt to collect a defaulted debt will be unwanted by a debtor, but
employing the court system in the way alleged . . . cannot beosh@lan abusive
tactic under the FDCPA

Having considered every step of the defendants’ journey to collect Hugo Martinez

8 15 U.S.C. § 1692d
8 15 U.S.C. § 1692d
8 Harvey v. Great Seneca Financial Corp., 453 F.3d 324,3830(6th Cir. 2006)
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alleged Capital One debt, the court finds, as a matter of law, that the defahdamtdarass the
plaintiffs in violation of he FDCPA. Defendantsmissteps include the possible misleading
nature of their initial letteran issue for the jury, and the failure to verify the debt at Hugo
Martinez’s request in January of 2010, the defense to which is an issue for the jury. aBut in
other respects, the defendants complied with the FDCPA as a matter of law antbtloai for
summary judgment will be partially granted accordingly.

. The Telephone Consumer Protection Act.

ClaudiaMartinez alleges she is entitled to recover damages, as a matter of law, for the
defendants’ violation of thECPA. The TCPA prohibits a person or entity within the United
States from initiating gelephone call to eesidentiabr cellulartelephone line using an artificial or
prerecorded voice to deliver a message without the prior &xpomsent of the called paffy It
is undisputed that the defendants’ TCN technology is an automated digdtegn and that call
was placed by that system to aroegous humber—80XXX -8623—on September 2, 2010.
There is no evidence th@®1 XXX -8623is the phone numbéor any cell phone associated with
the plaintiffs and nanessges were left on that phone.

It is also undisputed that TCN technologgs usedo contacB01-XXX-7369; a number
clearly associated with the plaintiffsAs established by the evidence of record, Hugo Martinez
answered that phone on August 27, 2010. Otherthegriaintiffs’ statement that calls were
received on Claudia Martineztell phone—a statement rendered vague by the plaintiffs’ failure
to identify the number for her phondhere is no evidence th&CN technology contacted a cell
phone number for Claudia rather than Hugo Martin@ny calls made t801-XXX-7369by the

defendants were not for purpose of soliciting business. Instea>8017369 was a phone

84 47 U.S.C. § 227(b)
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number provided by Hugo Martineaq stated in the Capital One reds)ifor contact him during
his established business relationshifh Capital One.

The TCPA required the Federal Communications Commission (FCE&g&te regulations
for implemening the TCPA. Those regulations include TCPA exemptions; two of which are
relevant to this caseAs stated in th&CC regulationgprerecorded calls made to gmgrson with
whom the caller has an established business relationship at the time the call, isndaxdd!s
made for a commercial purposther than unsolicited advertisements teldphone solicitatias
are not prohibited by the TCPR. As explained byhe FCG “these exemptions would also apply
where a third party places a debt collection call on behalf of the company holdirepttig®

The undisputed evidence establishes ttatlefendantstalls to801-XXX -8623 and
801-XXX -7369were maddor the purpose aofollecting a debt arising from an established
business relationship amekrenot for solicitation. The TCPA does not regulatestalls
Defendantsre entitled to summary judgment on Claudia Martis@ZPA claims®’

1. TheUtah Consumer Sales Practices Act.

Plaintiffs allege thathedefendants violatethe Utah Consumer Sales Practices Act. The
UCSPA prohibits “suppliers” who act “in connection with . . . consumer transactidrgs}”
engaging in any “unconscionable” or “deceptive” act or pra&fic€ontrary tothe defendants’
argument, Utah federal courts have held that attorneys who regularly engag®iming debt

collection areconsidered “supplierstarrying out‘consumer transactionsinderthe UCSPA.%

8 47 C.F.R. 64.1200(a))@ii -iv).

8 |n theMatter of Rules and Regulations Implementing the Telephone Consumer Pt of 1991, 7 ECC Rcd.
8752, 8773

87 Meadows v. Franklin Collection Service, Inc., 414 Fed.Appx. 230, 236, 2011 WL 4799Pith Cir. 2011)
Hoover v. Monarch Recovery Management, Inc., 2012 WL 3638680, 12 (E.DE. 2

8 Utah Code Ann. 88 131-5 & § 1311-4 (1953)
8 Brown v. Constantino, 2009 WL 3617692, 2 (D.Utah@Qq@iting Kansas and Ohio law interpreting the Uniform
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After review of therecord,the court finds no evidence that the defendants’ telephone calls
contacts with Hugo Martinez when he was allegedly represented by cantsgilitiation of legal
proceeding with associated discovery wemaconscionable or deceptive actions or aots
And the court specifically finds the defendants were not required to cease plidiscovery
merely because the plaintiffs requested a protective order in a letteathaémt to the defendants
but never filed with the court.

However, tle cout has already concluded that a jury must decide if the defendants’
January 7, 2010 letter to Hugo Martinez was misleading and false, and vheteflendants’
failure to timely provide debt verification in January of 2010 was intentional. thEaeasons
discussed in the context of the FDCPA, the court likewise fiats/anust decide if these actions

by the defendants were dedgptor unconscionable in violation of the UCSPA.

Consumer Sales Practices Act).
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ORDER

1. Plaintiffs motion forpartialsummary judgment is DENIED
2. Defendants’ motion for summary judgment is granted in part and denied in part as
follows:

a. FDCPA: As to Plaintiffs’ claims that the July 7, 2010 letter violated the
FDCPA, and Defendants’ bona fide error defense to Plaintiffs’ claim for
failure toverify the Capital Onelebt inJanuary of 2010, the Defendants’
motion for summary judgment on Plaintiff's FDCPA claim®BNIED.

In all other respects, &endants’ motion for summary judgment on
Plaintiffs FDCPA claims iSSRANTED.

b. TCPA: Defendantsanotion for summary judgment on Plaintiff's TCPA
claims isGRANTED.

C. UCSPA: As to Plaintiffs’ claims that the July 7, 2010 letter violated the
UCSPA, and the question of whetlizfendantdailure toverify the
Capital One debt as requestedanuary of 201@vas deceptive or
unconscionable, the Defendants’ motion for summary judgment on
Plaintiffs UCSPA claims is DENIED. In all other respects, Defendants’
motion for summary judgment on Plaintiff's UCSPA claims is GRANTED.

DATED this 14th day oMarch 2012.

Dy M

David Nuffer u
United States Districiudge
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