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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

PATRICK SCHULTZ, an individual, MEMORANDUM DECISION AND
VELVETTE SKAGGS, an individual; THE ORDER REGARDING DEFENDANTS
UTAH ASSOCIATION FOR THE DEAF, a UTAH COUNTY, OFFICER MATTHEW

Utah non-profit corporation; and DOEXI- HIGLEY AND SHERIFF JIM TRACY'S
individuals, MOTION FOR SUMMARY JUDGMENT
DISMISSAL OF ALL CLAIMS
Plaintiffs, ASSERTED IN PLAINTIFFS’ FIRST
AMENDED COMPLAINT
V. AND
MOTION FOR SUMMARY JUDGMENT

UTAH COUNTY, a Utah municipality; OF DEFENDANTS OFFICER REED
PROVO CITY, a Utah municipality; JIM VANWAGONER, PROVO CITY, AND
TRACY, Utah County Sheriff, as an individual DAVID BOLDA

and in his official capacity; DAVID BOLDA,
Provo City Interim Chief of Police, as an
individual and in his official capacity;

OFFICER MATTHEW HIQA.EY, as an Case N02:11¢€v-00274DN
individual in his official capacity; OFFICER
VAN WAGONER, as an individual and in his District Judge David Nuffer

official capacity; and ROESIK, as
individuals and in their official capacities.

Defendants.

Defendand Sergeant Higley, Sheriff Tracy, and Utah County{bereinafter
“Defendants”) Motionfor Summary Judgment Dismissal of All Claims Asserted in Plaintiffs’
First Amended Complaint Pefendats’ Motion for Summary Judgment’)and Defendants
Officer Reed VanWagoner, Provo City, and David Boldéiereinafter “CeDefendants’)
Motion for Summary Judgment (“GDefendants’ Motion for Summary Judgmentjpined by

Defendars® was heard March 18, 2013. The court’s decision was announced at that hearing.

1 Docket no. 33filed March 8, 2012.
Docket no. 45filed May 22, 2012.
3 Docket no. 50filed July 20, 2012.
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The parties, as directed by the court, submitted a proposed order which the courefdly ca
reviewed and edited.

BACKGROUND 4

A. Parties.

1. Plaintiffs brought this action seeking compensatory, injunctive, and declaratory,
damages from Defendants in connection with an event that occurred on February 21, 2010.

2. Plaintiff Patrick Schultz (“Plaintiff Schultz”) is a fodsix (46) year old male
individual who resides in Provo, Utah. Plaintiff Schultz is d&af.

3. Plaintiff Velvette Skaggs (“Plaintiff Skaggs”) is a thirty (30) year oldhdde
individual who also resides in Provo, Utah. Plaintiff Skaggs is deaf.

4. Plaintiff The Utah Association For The Deaf (“UAD”), is a Utah ymofit
comoration “organized with the purpose of helping to eliminate discriminatigainst

individuals who are Deaf. ..%”

4 The citations in this Order are to the Defendants’ Memorandum in Support of Summary
Judgnent (“Supporting Memorandumfjled on March 8, 2012jocket no. 34The court made
redactions anghangego that Statement of Undisputed Material Faeta documentirculated

to counsel orthe morning of March 18, 2013 and subsequently discussed by theatdhet
hearing The court instructed the parties as to which facts were material and undisputeel. Thos
changes are reflected in this order.

SeeFirst Amended Compl. Pg., docket no. 221, filed November 29, 2011See also
Prayer forRelief.

SeeFirst Amended Compl. § 1Refendants also assedithat additional facts related to
Plaintiff Schultz’s prior interactios with police officers and specifically Utah County should be
considered. However, to the extent that information was not known to the Defendams office
prior to knocking on Plaintiffs’ front door, Plaintiffs’ assertion that the informati@s wot
relevant was proper and the court did not consider that background information.

7 SeeFirst Amended Compl. § 13.
8 SeeFirst Amended Comp. 1 14.
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5. Plaintiffs named the following Defendants in their First Amended Complaint: (a)
Utah County; (b) Provo City; (c) Jim Tracy; (d) David Bajlde) Officer Mattkew Higley; (f)
Officer Reed VanWagoner; an@) RoesIX.°

6. Defendant Utah County is organized and existing under the laws of the State of
Utah and is a political subdivision theredf.

7. Defendant Sheriff Tracy has been thee@hfor the Utah County Sheriff's Office
for nine (9) years and has been with the Utah County Sheriff’'s Office for api@kynthirty
four (34) years
B.  Utah County’s Policy and Training.*

8. At the time of these events, Utah County Sheriff's Office had Policy 5/330.00

Interaction with the Hearing Impair&dn effect:

o SeeFirst Amended Comp., 11 17-23.

10 SeeDefendants’ Answer, at 1 17.

1 Plaintiffs did not dispute theatcts regardingergeant Higley background or the training

provided to him by Utah County, but did question their relevance, and therefore thetrcolrt s

‘ﬂ‘ﬂ 11, 14-18, from th&tatement of Undisputed Material Facts
28 C.F.R. § 35.160(b)(1)The ADA defines “auxiliary aids and services” to
include “qualified interpreters or other effective methods of making aurally
delivered materials available to individuals witbaringimpairments’ 42 U.S.C.
8§ 12102(1)(A) The DOJ regulations provide that “auxiliary aids and services”
include, among other things, “[gualified interpreters” and “telecommunications
devices for deaf person$@D's).” 28 C.F.R. § 35.104(1Jurther, the Appendix
to DOJ Regulation § 35.160 states that “[tlhe public entity shall honor the
[disabled individual's] choice [of auxiliary aid] unless it can demonstrate anothe
effective means of communication exists or that use of the means chosen would
not be required undeg 35.164.” 28 C.F.R. pt. 35app. A;see also id.§
35.160(b)(2) (“In determining what type of auxiliang @nd service is necessary,
a public entity shall give primary consideration to the requests of the individua
with disabilities.”). The ADA's “reasonable modification” principle, however,
does not require a public entity to employ any and all means ke awailiary
aids and services accessible to persons with disabilities, but only to make
“reasonable modifications” that would not fundamentally alter the nature of the
service or activity of the public entity or impose an undue burden.
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The hearing impaired will be extended every opportunity to file a report or
respond when considered a suspect or subject in a criminal case. The intent of
this policy is to ensure effective communication with persons with hearing
impairments. The individual with the hearing impairment should be given their
choice of auxiliary aids and services and that choice should be honored whenever
possible. The ultimate decision, however, resith Bheriff's Office deputies

who must justify their decision if another method of communication is chidsen.

9. At the time of these events, the Utah County Sheriff's Office had Policy 5/331.00

— Interviewing/Interrogating Subjectgith a Hearing Impairmenh effect:

If an interview with a hearing impaired subject is necessary to establishblgroba
cause to make an arreal interpreter must be provided if written communication

is ineffective. When the services of an interpreter are required to effeative
communication, the interview, and possibly the arrest, must be postponed until the
deputy can make arrangements for an interpréter.

If a deputy cannot effectively inform the subject of the Miranda Rights without
the use of an interpreter, thdeputy must secure the services of an interpreter to
communicate accurately the warnings to the subject prior to any inteormgai
deputy can proceed with the interrogation using a note pad only éxigent
circumstances do not permit a delay ie tinterrogation of the subject; 2. an
interpreter cannot be located within a reasonable period of time; ANDitBnwr
communication between the deputy and the subject is effective in conveying an
understanding of the Miranda rights.

10. At the time of hese events, Utah County Sheriff’'s Office had Policy 5/332.00

Issuance of NoiCriminal Citations to Hearing Impaired effect:

If an individual without a hearing impairment would have been issued a non
criminal citation without having been questionedabgeputy, then a suspect with

a hearing impairment in the same situation does not need to be provided with an
interpreter. However, if the deputy is unable to convey to the violator the nature
of the infraction by communicating on a note pad or by using another means of

Bircoll v. MiamiDade County480 F.3d 1072, 1082084 (11th Cir. 2007{internal citations
omitted).

13 SeeDefendants Utah County, Officer Higley, and Sheriff Ttadgitial Disclosures, UC
0054 excerpts of which are attached as Exttoefendants Utah County, Officer Matthew
Higley and Sheff Jim Tracy’'s Memorandurm Support of Motion for Summary Judgment
Dismissalof all Claims Assertedn Plaintiffs’ First Amended ComplairgSupporting
Memorandum)gdocket no. 34filed March 8 2012.

14 SeeDefendants Utah County, Officer Higley, and Sheriff Tfadnitial Disclosures, UC
0054,excerpts of which are attachad Exh. A to the Supporting Memorandum.
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communication, the deputy should use their discretion as to whether to call an
interpreter to the scene or whether to issue a warning rather than a citation.

11. In addition, the Utah County Sheriff's Office had a specific policy pithtp

against biasetbased policing, under Policy 5/102.00 Prohibition Against Biase8ased

Policingin effect at the time of these events:

Deputies of the Utah County Sheriff's Office are expressly prohibited from
engaging in biasebased policing actities. Deputies will not discriminate
against any person. Any arrest, detention, interdiction, asset seizure ouifesfeit
or other law enforcement action based in whole or in part on the actual or
perceived race, ethnicity, color, national origin, dgm age (except in the case of
juvenile offenses), religion, culture, disability, sexual orientation, economic
status, or other trait of a person or group is strictly forbidden unless sudk &ait
part of an identifying description of a specific susdec a specific crime. Utah
State law (Utah Code Annotated) and federal constitutional law applying to Utah
specifically prohibits reliance by a peace officer and/or Deputy $hgrdn the
race, ethnicity or national origin of a person as a factorifratimg action when

the race, ethnicity or national origin of the person is not part of an identifying
description of a specific suspect for a specific crime. The Sheriff's Office i
committed to observing, upholding, and enforcing all laws relatingh® t
individlisal rights of all persons, guaranteeing everyone equal treatment bader t
law. ...

12.  Sergeant Higley's written communications with Plaintiff Schultz and Plaintiff
Skaggs was consistent with the Utah County Sheriff's Department’'s policiesnpey to
interactions wih the deaf or hearing impaires of February 21, 2010.

13.  Further, reports from the Utah County Sheriff's Office (“Reports”) réfteat
there was ongoing communication between deaf or heamnpagired individuals and the Utah
County Sheriff Office’s deputies or employees, on or before February 21, 2010. pbesRe
indicate that officers of the Utah County Sheriff's Offioea numerous occasions, have assisted
or set up communications witfDD or TTY phones at the jail, commicated with translators,

and provided services to accommodate deaf or hearing impaired individuals, when takorg dea

15 SeeDefendants Utah County, Officer Higley, and Sheriff Ttadgitial Disclosures, UC
0052 excerpts of which are attached as ExtoAhe Supporting Memorandum.



hearing impaired individuals into custody, or communicating with deaf or hearipgired
individuals when aiding them with their questions or needs. Before February 21, 2010, none of
those interactions resulted in a lawsdit.

C. Thirty -Day Notice to Vacate ér Nuisancethat Plaintiffs Received Seven
(7) Months Before the Incident at Hand.

14.  On July 29, 2009, well before February 21, 2010, Plaintiffs were issued a thirty
day eviction notice to vacate for nuisance by the Lessor and Owner of thesgeeiayton
Weaver, which stated the following:

You have committed or permitted a nuisance becaligaants have repeatedly

disturbed the other tenants and neighbors with domestic disputes including

violence, screeching, etc. The Provo police have been to their apartment on at

least three different occasions in the past two months to deal with such

disturbances. You are required to vate the premises within thirtycalendar

days, counting weekends and holid&¥s.

15.  Prior to that eviction notice, Plaintiffs had executed a Tef@amter Lease
Agreement regarding the property located at 411 East 300 South #1, Provo;Tbé&RIlaintiffs
had agreed to a term of lease beginning on May 5, 2009, and ending on April 30, 2010, unless
terminated in accordance with their agreentént.

16. In their First Amended Complaint, Plaintiffs repeatedly allege that theye*‘wer

subjected to eviction from &ir apartment shortly after the events of February 21, 2010. A stated

16 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’s Supplemental Ini
Disclosures, UC0055-0456,excerpts of which are attached as Exh.taCthe Supprting
Memorandum.

17 The form is actually a Three Day Notice to Vacate for Nuisance, but bttt tip of the

page, and in the middle of the page, thiaree has been crossed out and replaced withirty.”

18 SeePlaintiffs’ Responses to Request for Production, attached as HrtthB Supporting
Memorandum (emphasis removed and added in other pertinent parts).

19 SeePlaintiffs’ Responses to Request for Production, attached as Exh. D to the Supporting
Memorandum.



reason for the eviction was the presence of police at the apartment. The evictiontisaused

Plaintiffs to incur real costs the sum of which is still being calculat®d.”

17. Because Rilintiffs claimed that they were evicted due to the February 21, 2010,

events in Defendants’ First Set of Interrogatories and Requests for FoadoicDocuments to

Plaintiffs, Defendants made the following requests:

REQUEST NO. 11 Copies of each and eweeviction notice, eétter or other
communication that Plaintiffseceived from the apartment manager for the
apartment that 411 East 300 South #1, Provo, Utah 84606, or related to the
eviction that allegedly occurred shortly after the matters complaihed the
Complaint.

REQUEST NO. 12 Copies of the pertinent lease in effect between Plaintiffs
and the leasing entity for the apartment located at that 411 East 300 South #1,
Provo, Utah 84606, on the night of the matters complained of in the Complaint.

REQUEST NO. 13 Copies of each and every eviction noticettdr or other
communication that Plaintiffeave ever received, jointly or separately, from an
apartment manager related to an eviction from a residence, including the eviction
notice for 411 East 300 South #1, Provo, Utah 84606.

18. In Plaintiffs’ Answers and Responses to Defendant Utah County’s First Set of

Interrogatories and Requests for Production of Documents to Plaintiffs,ifflaiesponded as

follows to those requests:

Production No. 11: The Notice of eviction is included as Production 11.

Production No. 12: A copy of the lease is provided as Production 12.

Production No. 13: The only eviction notice known to the Plaintiffs was
produced in response to Requestd1.

20
21

SeeFirst Amended Comp. § 61.
See Defendants Utah County, Officer Higley, and Sheriff Tracy's First Set o

Interrogatories and Requests for Production of Documents to Plaintifisipex®of which are
attached as Exh.  the Supporting Memorandum.

22

See Plaintiffs’ Answers and Responses to Defendant Utah County’s First Set of

Interrogatories and Requests for Production of Documents to Plaintifisipéxof which a&
attachedas Exh. B to the Supporting Memorandum.



19.  Simply put,the only eviction notice produced by Plaintiffs was the one from July
29, 2009, seven (7) monthgforethe events at hand, and attached as Exb.tRe Supporting
Memorandum Plaintiffs’ claims of being evicted as a result of the events on Februa2pQ,
lack support.

D. The Homicide Investigation Unrelated to Plaintiffs that Started in the Early
Evening of February 21, 2010.

20. At approximately 4:35 p.m., patrol deputies were called to Jolly’'s Ranch w&here
dead body had been found in Hobble Creek Canyon. When patrol deputies arrived they
confirmed the person was obviously deceased. The body was found next to a blge garba
collector, there were “drag” marks in the snow leading to the body, and one set ofnfsotpri
leading away from the body.

21. The body lying in the snow was between a snowdrift and a dumpster. The person
was wearing a black “hoodfe Once the “hoodie” was moved away from the person’s face, it
was determined that a power cord had been wrapped around the person’s né&xangaotaton
marks were apparent. The deputies were also able to determine the victim was aafaucasi
female. She was wearing blue jeans, a black “hgotti® black tshirts under the hoodie, and
brown slipon shoes/boots. Her hands were dapedbehird her back as well. She appeared to
be approximately between -85 years of age. She also had heaaikg in each ear. The victim
did not have any other identification on her person, no cell phone, and no other identidyksgy

or visible tattoos. Alo, based on the clothing and observations, the deputies believed the victim

23 SeeDefendants Utah County, Officer Higley, and Sheriff T#tacSupplemental Initial
Disclosures, UC 0010015, excerpts of which are attached as ExhtoGhe Supporting
Memorandum.



had been sexually assaulted. Her bra was pushed up, her jeans were open, and éhiergevas
amount of blood on her jeans around the vaginal and rectuni‘area.

22.  After clearng the scene, Sergeant Higley responded to the Utah County Sheriff’'s
Office to further assist in the investigation. Sergeant Higley was askadke contact with
Sergeant Reed VanWagoner with Provo City Police. Sergeant Higley took sghaiairaphs
of the victim to Sergeant VanWagoner in an attempt to have him identify the igtihe could
not?°

23.  While with the Provo City officers, Sergeant Higley was contacted by Uta

County Detectives and was assigned to complete welfare chetésale inaviduals that were
known to be deaf or hearing impaired. These individuals included Sarah Christian Thompson,
Velvette Skaggs, Cynthia Monteirind Melanie Sperr§® Both Velvette Skaggs and Melanie

Sperry resided in Provo, Utah. Pursuant to Sergeant Higley's report, the soffieat to

Velvette Skaggs’ residence first.

24 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’s Supplemémtal
Disclosures, UC 0010015, excerpts of whiclare attached as Exh. © the Supporting
Memorandum.

25 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’s Supplemémtal
Disclosures, UC 0018020, excerpts of which are attachexs Exh. Cto the Supporting
Memorandum.

26 SeeDefendantdJtah County, Officer Higley, and Sheriff Tracy’s Initial Disclosyre€
0034, excerpts of which are attached as Exh. A to the Supporting Memorandum.

27 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’s Supplemémtal
Disclosures, UC @18-0020, excerpts of which are attached as ExhtoGhe Supporting
Memorandum.



E. Eventsat Issueon the Eveningof February 21, 2010that Relateto Plaintiff Schultz
and Plaintiff Skaggs.

24.  Sergeant Higley went with Sergeant VanWagoner to the residence emgpteid
to contact Plaintiff Skaggs. After speaking with other terfiatsd knocking on PlaintiffSkaggs’
door, Plaintiff Schultz opened the ddSr.Sergeant Higley communicated with Plaintiff Schultz
by writing on a note pad. Sergeant Higley expressedhbgtneeded to physically see Plaintiff
Skaggs. A written dialogue ensued, however Plaintiff Schultz would not let therséiter the
apartment to see Plaintiff Skaggs who Plaintiff Schultz claimed was sleeping at tf{ time

25. The record reflectdhat there were multiplerritten communications exchanged
between Sergeant HiglegndPlaintiff Schultz on the night of February 21, 2010, spread out on
seven (7) of eight (8) pagds.Those seven (7) pagesleeted the following dialogue:

[Sergeant Higy]: Where is your wife?
Asleep?

28 Defendants attached as Exh. A to theupporting Memorandunthe police report of
Sergeant Higley as well as a Declaration of 8ang Higley attached as Exh. G. The pmlic
reportincluded the information told to Sergeant Higley e tenant éfore he knocked on
Plaintiffs’ door. Sergeant Higley’s police report specifically said:

[Plaintiff Schultz] was very confrontational with Sgt. VanWagoner and I...&her

is a long history of domestic violence between Mr. Skaggs and Velvette Skaggs.
One of the other tenants in the apartment building stated to Sgt. VanWagoner and
| that she had not seen Velvette that day. She also stated that she hadronly see
[Plaintiff Schultz] edlier that day returning to the apartment complex riding in the
back of a white pickup truck. We were also informed that Velvette and [Plaintiff
Schultz] were often observed fighting and making “lots of noise.”

See Defendants’Supporting Memorandum, ExHW, UC 0019. Any information regarding
Schultz and Skaggs that was not known to the Officers prior to their arrival aathgffsl door

is not relevant to the Motion.

29 Plaintiffs assert that Plaintiff Schultz answered the door at approximat&§@din. on
February 21, 2010SeeFirst Amended Compl., § 26, D.E. 22-1.

30 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’s Initimd®sures, UC
003537, excerpts of which are attached as ExlIo #he Supporting Memorandum.

3 See compkte written exchange between Sergeant Higley and Plaintiff Schultz on
February 21, 201@locket no. 42-1filed April 24, 2012.

10
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[Plaintiff Schultz]:

[Sergeant Higley]:

[Plaintiff Schultz]:

[Sergeant Higley]:

[Plaintiff Schultz]:

[Sergeat Higley]:

[Plaintiff Schultz]:

[Sergeant Higley]:

[Plaintiff Schultz]:

[Segeant Higley]:

[Plaintiff Schultz]:

[Sergeant Higley]:

[Plaintiff Schultz]:

[Sergeant Higley]:

[Plaintiff Schultz]:

[Sergeant Higlely

Here?
| need to see her.
Make sure she is Ok

Who call you?

Some one was found in Springville Canyon we don’t know who she

is. All we want is to see if she is hered we will leave.

Is Springville Canyon in Utah?

We were in Provo, Utah church from 1230600 p.m then stay
home all day?

| just need to see her

You-cant
You have court order

| can get one but we are not leaving until we get to see her
Where court paper tell you come

All we need to do is see her.
Is she really here?

You have to contact my lawyer.

Ok we can do this the hard way you are not allowed to leave
You are coming out and we will get court paper

Why are you here?
We found some one that was hurt and we don’t know who she is.

We have nothinged someone liar [sic] to you
Your business cards

I will get you one before we leave
We found some one hurt

Sit.

What is your wife’'s name
Velvette Skaggs

Thank you

11



[Sergeant Higley]:  Sgt. Matt Higley
Utah County Sheriff's Office
(801) 851-4011
All we want to do is find out who she is.
Sorry to bother you.
Thank you
We are checking everyoneot just you*

26. When Sergeant igley wrote “you are coming out” Plaintiffs allege in their
Opposition Memorandum that Plaintiff Schultiok that to mean that he and his wife were being
arrestedandPlaintiff Schultzwent to get herWithout writing anything on the notepad, Plaintiff
Schultz turned to walk into his own apartment in order to wake up his Ridntiff Schultz
asserts that when harned his backhe officers entered higpartment p until that point the
officers had been standing outsidlee apartment athe front dooy. Plaintiffs assert thathe
officers grabbed PlaintifiSchultz by the arms and forced hitm sit in a chairinside the
apartmentandagain pointed at the written question (“Where is your wife”). This continued for
several minutesntil the commotion wokPlaintiff Skaggs and she wandered out of the bedroom
to find out what was going off.

27. Atthat time, the officers thanked Plaintiff Skaggs and Plaintiff Shultz, apedgi
for bothering them and left after Sergeant Higley gave Plaintiffs the lastoppagmmunication
on the note pad which had his name and contact information®n it.

[28-30 omitted]

31. Apart fromthis interaction Sergeant Higley had no further contact with Plaintiffs.

32 Docket no. 34-10filed March 8, 2012.

33 SeeFirst Amended Compl. 91 29-31, D.E. 22-1.

34 SeeDeclaration of Matthew Higley, which is attached as ExhtoGhe Supporting
Memorandum.
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DISCUSSION

A. Summary Judgment Standard

“[A] court shall grant emmary judgment if the movant shows that there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as a mattérdf law.
Under this standard, “a mere factual dispute will not preclude summary judgnstesd there
must be agenuineissue ofmaterial fact.”*® When the Defendants’ and the Plaintiffs’ version of
events clearly diverge, thisourt need not blindly accept Plaintiffs’ orséded version of the
events, but rather it is the “factual matrix” most favorable to the Plaintiff thatdudg must
consider’’

In other words, the nemoving party must provide evidence “such that a reasonable jury
could return a verdict for the nenoving party.®® This means the Plaintiffs must provide
“significant probative evidenceending to support the complaint™If the evidence is merely
colorable, or is not significantly probative, summary judgment may be drafite

Defendants assert that Sergeant Higley is entitled to summary judgment ueader th
doctrine of qualified immumt regarding Plaintiffs’ 42 U.S.C. 81983 Deprivation of
Constitutional Rights Claims The court addressed those claims last as related to these
Defendants and so will proceed regardingdlaémsin the order that theourtaddressethemat

the hearing on March 18, 2013.

» SeeRule 56(a)Federal Rules of Civil Procedure

36 SeeCooperman v. David214 F.3d 1162, 1164 (10th Cir. 200@jting Anderson V.
Liberty Lobby, Inc.477 U.S. 242, 248 (1986)emphasis added).

37 SeeCarr v. Castle 337 F.3d 1221, 1227 (10th Cir. 2003)

38 SeeCooperman214 F.3d at 1164 (10th Cir. 2000)

39 SeeFirst Nat'l Bank of Ariz. v. Cities Service G891 U.S. 253, 290 (1968)

40 SeeAnderson477 U.S. at 249-5(Eitations omitted).

13
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B. Plaintiffs’ Claims Against Utah County, Jim Tracy, Utah County Sheriff, and
Officer Matthew Higley

i Plaintiff Utah Associatiofior the Deaf’'s (“UAD”) Claims Against Defendants

Defendants assert th&taintiff UAD cannot assert a general claim on behalf of its
association members in this case, partitylavhere each interaction the Defendants or
Defendaniofficers may have with UAD individual members may be different, requiring
different and individualized proafhich isconsistent with the U.S. Suprer@eurts holding in
Warth v. Seldin

The present cas however, differs significantly as hereassociatiorseeks relief

in damages for alleged injuries to its members. Home Builders alleges no

monetary injury to itself, nor any assignment of the damages claims of its

members. No award therefore can be entltheassociatioras such. Moreover,

in the circumstances of this case, the damages claims are not common to the

entire membership, nor shared by all in equal degree. To the contrary, whatever

injury may have been suffered is peculiar to the individnamber concerned,

and both the fact and extent of injury would require individualized proof. Thus, to

obtain relief in damages, each member of Home Builders who claims injary as

result of respondents’ practices must be a party to the suit, and Homer8hbadd

no standing to claim damages on his beffalf.

Plaintiffs a@ncede that the Association cannot seek separate monetary damages.
Defendants also assert that while an association can seek injunctive relief theeemaw b
demonstratioror evidence produced by the individual Plaintiffsbyr UAD that a pattern or
practice of misconduct exists within Utah County to support any injunctive abgomy

necessary Plaintiffs offered no persuasive authority to refudarth v. Seldin Accordingly,

Plaintiffs failed to meet their burden and UAD is dismissed as a party from this case.

4 SeeWarth v. Seldin422 U.S. 490, 515-516 (1975)
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il. Plaintiffs’ Claims Against Utah County for Injunction and Damages for Violation
of Title Il of the ADA for Failure to Afford Effective Communicatiand
Violation of Section 504f the Rehabilitation Aas Stated dder Plaintiffs’ First
and Second Cause$ Action

Plaintiffs’ First Cause of Action purports to state a claim for violation of Titldf the
ADA, while Plaintiffs’ Second Cause of Action addresses Section 50&dR¢habilitation At
against Utah County.

Under Title Il of the ADA, “no qualified individual with a disability shall, by
reason of such disability, be excluded from participation in or be denied the
benefits of the services, programs, or activities of a public ent®.U.S.C. §
12132 (2006)... In an arrest context, courts have recognized two types of ADA
claims under Title II:(1) wrongful arrest of a suspect based on his disalnitity a
not for any criminal activity, and (2) failure to make reasonable accommodation
during a lawful arrest and investigation, causing the disabled person to suffer
greater injury or indignity than other arrestees.*?

Section 504 has the same standards as a violation of Title Il of the ADA.
The Rehabilitation Act was enacted some seventeen years before the ADA. Title
Il of the ADA and § 504f the Rehabilitation Act are closely related, and to “the
extent possible, [courts] construe similar provisions in the two statutes
consistently.”... Indeed, the statutes “share the same definitions of disalmlity,”
at 433, and Title Il of the ADA exgitly provides that “[tlhe remedies,
procedures, and rights” provided under 8§ 504 of the Rehabilitation Act “shall be
the remedies, procedures, and rights [that Title Il of the ADA] provides to any
person alleging discrimination on the basis of disahility42 U.S.C. § 1213%®
Defendants assert thawucker v. Tennesse&39 F.3d 526 (6th Cir. 200&hould be
applied to the facts at hanth Tucker v. Tennessethe plaintiffs challenged the summary
judgment that was granted in favor of the city police as it related to thest.alaintiffs alleged
that despite their requesthe City police failed to provide a qualified sign languaderpreter

The courtheld that the policavere notproviding a “service, program, or activity” to which the

ADA applied, but even if they were, the plaintiffs “...failed to show any intentionailatef

42 SeePaulme v. City of Frederick718 F.Supp.2d 626, 6&86 (O.Md. 2010finternal
citations omitted).
43 SeePaulone v. City of Frederick,87 F.Supp.2d 360, 369 (Md. 2011)
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benefits solely because of their disabilitieddad thesituation remained controlled, the officers
were communicating effectivelywith all parties byusing a pen and paper. Where, as it
occurred in this case, officers are presented with exigent or unexpected circumstanoelsl

be unreasonable to requicertain accommodations be made in light of the overriding public
safety concerns?*

Plaintiffs assert thatGorman v. Bartch 152 F.3d 907 (8th Cir. 1998)s a “more
applicable case?® In Gorman v. Bartcha wheelchair bound arrestee brought a claim against the
city police department, its officers and others, under thaBligiation Act and ADA, for injuries
receved when being transported in a police van that was not equipped with whesdstraints.
While the appellate court found that the arrestee's allegations fell withinathewiork of both
ADA provisions regardig public services and the Rehabilitation Act, the appellate court also
found that thepolice officials were entitled to qualified immunity in their individual capacities
from arrestee's claimsecause “it cannot be said that reasonable police officidfainof 1992
would have known that the actions alleged against the individual defendants in respect to the
transportation of a disabled arrestee were subject to, and in violation of, Gitlthé ADA or §

504 of the Rehabilitation Act:®

The court independentladdressedhe Tenth Circuit decisionGohier v. Enright 186

F.3d 1216 (10th Cir. 1999Yeferened in an Eleventh Circuit Ca¥eby Defendantsn their

Supporting Memorandum, which tAecker v. Tennasecourt found persuasive.

44 SeeTucker v. Tennesse&39 F.3d 526, 53836 (6th Cir. 2008)(internal citations
omitted).

% SeePlaintiffs Memorandum in Opposition to Defendants Utah County, Officer Matthew
Higley and Sheriff Jim Tracy’s Motion for Summary Judgment Dismissal of all Classerted

in Plaintiffs’ First Amended ComplairfPlaintiffs’ Opposition Memorandum), pg. 28cket no.
41, filed April 20, 2012.

46 SeeGorman v. Bartch152 F.3d 907, 915-916 (8th Cir. 1998)

47 SeeBircoll v. Miami-Dade County480 F.3d 1072 (11th Cir. 2007)
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The Eleventh Circuit noted that the Tenth Circuiecognized the possibility that
arrestees may be able to state an ADA claim based on police conduct during aff® arrest
However, the Tenth Circuit ultimately left the theory of such a claim “an opetiaues the
circuit because the facts did not show a wrongful arrest based on a disability andnifé pla
made no claim that the police had failed to accommodate his disability duringetse“ar

UnderGohier, a police investigation could be considered a service. Howekangtthe
evidence in the light most favorable to Plaintiffsthe nommoving party,Plaintiffs werenot
intentionally denied the benefit of participating in a service based on thabildy, wherethere
was no arrest, no documented written request for an interpreter by Plagitiltz Plaintiff
Schultz providedho sworn affidavit stating otherwisand the communication while perhaps
difficult, was not ineffective, as it related to themmunicationeexchangd between Plaintiff
Schultz and Sergeant Higley on the evening of February 21, Z0d®her, Plaintiffscould not
demonstrate what would have been different had an interpreter been present. Tiltifts Eilci
not carry their burden otheir causes of action against Utah Coufdyy Violation of Title Il of
the ADA Failure to Afford Effective Communicatioand Violation of Section 504 of the
Rehabilitation Act, such that Plaintiffs’ First and Second Causes ofrAat® dismissed against
Utah County.

iii. Plaintiffs’ Claims Against Utah County for Violation of Title ADA and Section

504 for Disparate Treatrantby Reason of Disabilitps Stated dder Plaintiffs’
Third Cause of Action

Plaintiffs assert that a dispardteatment or disparaienpact claim is cognizable under

the ADA against Utah County based ®hompson v. Colorad@58 F.3d 1241, 1249 (10th Cir.

48 SeeGohier, 186 F.3d at 12221.
49 Sedd. at 1221.
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2011) Plaintiffs ako referred to thdepartment of Justice, 1991 title Il ADA regulatithh
However, Plaintiffs failed to mention that Utah County does aisalified American Sign
Language interpreters and there is no limitation demonstrated by Plaingfisdiregy any
auxiliary aid or services thadtah Countydoesnot provide. In fact, there is nothing in support
of Plaintiffs’ claims that Defendants segregate their services frosompewho are Deaf or have
any type of hearing impairmeand becausePlaintiffs demonstrate no showing of need to be
treated differenthyther tharthe treatrent provided by Sergeant Higley on the evening at issue,
Plaintiffs Third Cause of Action is dismissed against Utah County.

2 Plaintiffs’ Claims Against Utah County for Violation of Titlkk, ADA —

Discriminatory Policies Practices and Procedures Vgl as Injunction and

Damages for Violation of Title I, ADMiscriminatory Administrative Methods
as Stated dder Plaintiffs’ Fourth and Fifth Causesf Action

In Plaintiffs’ Fourth and Fift Causes of Action, Plaintiffs addressed violations under
Title 1 of the ADA against Utah County based on claims that Utah County hasrdistory
policies, practices, or administrative metho@aintiffs asserted that Utah County $atb
provide intepreters and fail$o provide training related to their employees regarding the ADA
and Section 504, anthat Plaintiffs’ eviction was a result of Utah County’s discriminatory
policies™

In responsePefendants addressed the training provided by Utah County to Sergeant
Higley regarding the ADA, discrimination, and disabled individugith documentatiofi? and
alsoattached an eviction notice from seven months earlier to show that the evictieadings
were not related to the events on February 2102@laintiffs offered no evidence to the

contrary

>0 SeePlaintiffs’ Opposition Memorandum, pgs. 20, 30.

°1 SeeFirst Amended Comp. 1 72-90.
52 SeeSupporting Memorandum, 1 11, 14-18, 25-30.
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Further,Plaintiffs failedto produce any evidence that there was a widesypatiern o
practice & misconduct, deliberate indifference by the policy makers, or that Plaintéie
specifically injuredoy any Utah County policy, practice, method or custom, such that Plaintiffs
claims failed under th#onell test>® However, Defendantargued this only in their discussion
of dismissal ofPlaintiffs’ Eighth Cause of Actiomnd not as a separate sectiotheirargument
Even thougiDefendants requested dismissal of all claims asserted in Plaintiffs’ Firgidsae
Complaint>® Defendantsifi not including specific language of dismissal regardiRihtiffs’
Fourth and Fifth Causes of Actibm their Supporting Memorandum) did npait Plairiffs on
clear noticeor fully brief those two causes of action, such ®laintiffs did notrespond in their
Opposition Memorandumand thereforeDefendants’ Motion to dismiss Plaintiffs’ Fourth and
Fifth Cause®f Actionis denied

V. Plaintiffs’ Claims AgainstSergeant Higley and Sheriff Tra@g Individuds in
Their Official Capacitiesfor Violation of Plaintiffs’ Constitutional Rights to
Miranda Prior to CustodialQuestioningand Attached Due Process Violations

Underthe Sixth And Fourteenth AmendmeamasStated dder Plaintiffs’ Seventh
Cause of Action

In their Seventh Cause of Action, Plaintiffs complain that Schultz was not girandd
warnings. Defendants assert that Plaintiff Schultz was neither a criminpesus custody or
under the functional equivalent of a formal arrest when the officers interactedhimiton the
night of February 21, 2010, regarding the whereabouts of Plaintiff Skadgsvez v. Martinez
538 U.S. 760 (2003)s directly on point In that case, th€.S. Supreme Court indicated that a
sergeant’s generajuestioning did not violate the plaintiff's due process rights , nor warrant
liability under a 42U.S.C. 81983 action. Miranda advice ofrights was not requed and
Plaintiffs’ evidence in support of their Seventh Cause of Action fails to suppatasion of the

Sixth or Fourteenth Amendmertlyerefore Plaintiffs’ Seventh Cause of Actiedismissed.

33 SeeBrown v. Whitman651 F.Supp.2d 1216, 1227-1232 (D.Col.2009)
54 Seedocket no. 32anddocket no. 33
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Vi. Plaintiffs’ ClaimsAgainst Jim Tracy, Utah County Sheriff

It is undisputed by all parties that Sheriff Tracy was not present duringténadtonor
involved in anyway with the officersinteraction at the Plaintiffs’ apartment on tening of
February 21, 2010. Accordinglplaintiffs have failed tassert facts which wouldstablish
Sheriff Tracy’sliability in any way and Sheriff Tracy is entitled to dismissal of all claims raised

against him by Plaintiffs.

Vil. Plaintiffs’ Claims AgainstUtah Countyfor Violation of Plaintiffs’ Civil Rights
Municipal Liability, 42 U.S.C. 81893as Stated bder Plaintiffs’ Eighth Cause of
Action

Plaintiffs’ Eighth Cause of Action alleges violations 42 U.S.C. § 1983y Utah
County. Defendants assert thHtere was no improper custom in place to support Plaintiffs’
claims against Utah County, or its Sheriff's Department,thatthe record regardinthe Utah
County Sheriff's Department’'s interactions with deaf or hearing impairedvidugils
demonstrates tHeepartment is considerate of those individuals.

Even if plaintiffs cannot identify an official policy of a municipality tithrectly
caused a constitutional violation leading to their injuries, they may still be able to
prove that the violation of their constitutional rights was occasioned by “the
existence of a widespread practice that, although not authorized by written law
express municipal policy, is so permanent and well settled as to constitute a
custom or usage with the force of lawThere is a thregart test that plaintiffs in

the Tenth Circuit must satisfy to prove that a municipality is liable ukiberell

baed on custom. The plaintiff must prove: “(1) The existence of a continuing,
persistent and widespread practice of unconstitutional misconduct by the ...
[municipality's] employees; (2) Deliberate indifference to or tacit appraai s
misconduct by the .[municipality's] policymaking officials ... after notice to the
officials of that particular misconduct; and (3) That the plaintiff was injured by
virtue of the unconstitutional acts pursuant to the ... [municipality's] custom and
that the custom was tmeoving force behind the unconstitutional acts.”

» SeeBrown v. Whitman651 F.Supp.2d 1216, 1230 (D. Colo. 2@@8grnal citations
omitted).
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Plaintiffs arguethat Utah County, or its Sheriff's Department, is liable based on the
customs of Utah County and its ratification of the “intentional denial of constiutand
statutory rights of itgitizens.” Plaintiffs, however, offer no proof approaching the level required
to show a “persistent and widespread practice of unconstitutional miscont¢te only
evidencerelated to this claims submitted by Utah County. The records from Utah Gount
demonstrate that it is routine for hearing impaired individuals to have accesslitarguaids,
suchas theTDD or TTY phone in the jaij and that the Utah County Sheriff's Offickas
addresse interactions with hearing impaired individual® one or more occasiorterough
interpreters’ In fact, Utah Countyhowed that itspent thousands of dollatast yearfor
interpreter services prior to these evefits.

Plantiffs’ statements regarding Utah County’'s practices warsupported and
insufficient to $iow that Utah County is liable for Plaintiffs’ alleged injuries on the basis of an
unconstitutional customThere is no evidence of an established policy, practice, custom and/or
decision by Utah County to deprive Utah County Sher(ffice deputies oproper trainingor
hearing impaired citizens of auxiliary aids and services

Plaintiffs failed to meet the requirements Briown v. Whitmanto establish municipal

liability and Plaintiffs’ Eighth Cause of Action is dismissed.

% Gates996 F.2d at 1041

57 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’s Suppleshénitial
Disclosures, UC 0056456 excerpts of which are attached as Exh.toCthe Supporting
Memorandum.

58 SeeDefendants Utah County, Officer Higley, and Sheriff Tracy’'s Suppleshénitial
Disclosures, UC 046&xcerpts of which are attached as ExHo @he Supporting Memorandum.
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viii.  Plaintiffs’ Claims Against Sergeant Higley for Violation ofPlaintiffs
Constitutional Right to be Free from lllegal Search and Seizure and Attached Due
Process Violations Under the Fourth and Fourteenth Amendments and Section
1983 as Stated Under Plaintiffs’ Sixth Cause of Action.

Defendants assert that Sergeant Higley is entitled to summary judgment ueder th
doctrine of qualified immunity’ Officers are entitled to qualified immunity when “their
conduct does not violate clearly established statutory or constitutional rightshiof &

reasonable person would have knowh.”“Qualified immunity protect[s] officials who are
required to exercise their discretion and the related public interest in agtwuthe vigorous
exercise of official authority®*

When such a defense raised,it becomes théllaintiffs burden tofirst provethat the
facts alleged make out a violation of a constitutional rfghfThen, the second prong of the
gualified immunity inquiry turns on whether the right allegedly violated waslgleatablshed
at the time of the incidefit“such that a reasonable person in the defendant’s position would
have known that his conduct violated that rigft“If the law did not put the officer on notice

that his conduct would be clearly unlawful, summary judgnbased on qualified immunity is

appropriate.®®

59 Plaintiffs concede that analysis should proceed under the Fourth Amendment regarding

the officers’ interactions with PlaintiffsSeePlaintiffs’ Opposition Memorandum, pg. 17.

60 SeePearson v. Callahgrl29 S. Ct. 808, 815 (200@uotingHarlow, 457 U.S. at 818
61 SeeHarlow v. Fitzgeralg 457 U.S. 800, 807 (1982)

62 SeePearsomat 816.

63 SeeGraham 490 U.S. at 396

®  SeeKeylong v. City of Albuquerqué35 F. 3d. 1210, 1218 @th Cir. 2008) (quoting
Maestas v. Lujagn351 F.3d 1001, 1007 (10th Cir. 20D3)

05 SeeSaucier 533 U.S. at 202
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If the plaintiff “fails to satisfy either part dhis two-part inquiry, the court must grant the
defendant qualified immunity?® The court has discretion as to which of these two inquiries it
addresses first’

In this case, the parties agree tHfE] he Fourth Amendment does not permit a
warrantless entry into a suspect’s home to arrest him unless the circumstaneagent or an
occupant has consent&iFurthermore, the parties agree that Schultz did not consent to the
officers entering his home.

Defendantargued thaPlaintiffs havenot supported their “heavy burden” of establishing
that the law was clearly established onstepecific factsandthat it would be appropriate for
this courtto find that(as of February 21, 2010) the “existing precedent” hagplamedbeyond
debatetheconstitutional question regarding the interactions with a hearing impadetiual,
and subsequent entry into the apartment with use of minimal force, in a situation anabogous t
that confronting Sergeant Higley (such thatéry reasonable official would have understood
thatwhat he [did)violate[d] that right}.”®®

Defendants asded that exigent circumstances existed under the emergency
circumstancesrticulated by ie U. S. Supreme Court iBrigham City, Utah v. Stuaff In
Brigham City, Utah officersrespondedo a 3 a.m. call about a loud party amdenoutside they
observed what they perceived to be an altercation through a kitchen window. Theyusaw f

adultsattempting to restrain a juvenile, who broke free and struck one of the adults, causing him

66 SeeSmith v. Cochran339 F.3d 1205, 1211 (10th Cir. 200@)ternal quotation marks
omitted).

o7 SeePearson129 S. Ct. at 818

68 SeePayton v. New Yorki45 U.S. 573, 100 S.Ct. 1371, 63 L.Ed.2d 639 (198@E also
U.S. v. Vasqueb38 F.2d 507, 526 (2nd Cir. 198Mternal citations omitted).

69 SeeKerns v. Bader663 F.3d 1173, 1183 (10th Cir. 2011)

70 547 U.S. 398 (2006)

23


http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2003557503&fn=_top&referenceposition=1211&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2003557503&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2017919146&fn=_top&referenceposition=815&findtype=Y&vr=2.0&db=0000708&wbtoolsId=2017919146&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&db=0000471&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1980111413&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1980111413&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1981101168&fn=_top&referenceposition=526&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1981101168&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2026712720&fn=_top&referenceposition=1183&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2026712720&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&db=0000780&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2009200577&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2009200577&HistoryType=F

to spit up blood! Whentheofficers saw the fight continuéheyannounced themselves through
anopenscreerdoor, but no one heard, so they then entered the hathannounced themselves
again The entry was deemed reasonable becéathse officers had an objectively reasonable
basis for believing both that the injuradult might need help and that the violence in the kitchen
was just beginning’® Further, the court found theranner of the officers' entry was also
reasonablein spite of the Fourth Amendment “knock and announce” requirement, because no
one heard the officer's announcement outside the screen door and the announcement after
stepping insidewas praably the only option that had even a chance of rising above thé&din.”

Defendants clainthat Sergeant Higley had just been confronted with a crime scene and a
murdered unidentified female victim. Therefore, Defendants assed, the gravity of the
underling offense was severe and tls®rgeant Higley'sictionsin following Plaintiff Schultz
into the apartmerdfter Schultzurned awayverereasonable becauSergeant Higleknew that
he could not verbally command Plaintiff Schultz to stop since Plair@ihultz is Deaf.
According to Defendantshey had a reasonable belief tRéaintiff Schultz walked away to hide
evidence, get a weapon, or try to flee. This ignores the point of their interchahggciwiltz
which was pointed at seeing Schultz’s wife.

Defendants also joined with @efendants’ analysis oRyburn v. Huff* in Co
Defendants’ Reply Memorandufd. In Ryburn v. Huff a minor was being interviewefor

allegations that the minor may conduct violence against his fellow classmate=saener. The

71 Id. at 401.

72 Id. at 406.

73 Id. at 406-07.

74 132 S. Ct. 987 (2012)

75 Reply Memorandum in Further Support of Defendants Reed Vanwagoner’s, Provo
City’s, and Chief David Bolda’s Motion for Summary Judgment, docket no. 49, filed June 26,
2012.
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interview took place in the presence of his mother on the sidewalk outside his home. The
officers asked if they could interview the mother inside and she declined. Then when the
officers asked if there were any guns in the home, the mother ran inside the honiybiitre
court found thathe discrete incident of the mother not responding and returning into the house,
when considered under the totality of the circumstances, was the precipitating that
permitted the officefrsentry inside the home in following the mother, without a warrdrte
Plaintiffs stated unlike Brigham City, or RyburnDefendantsn this casehad not shown any
predicate reason for the officers to suspect the presence of a weapon cvetbati Plaintiff
intended to destroy evidence.

Unlike the exigent circumstances presenBiigham City, UtahandRyburn the facts in
this case onlghow thatPlaintiff Schultzwasdeafand turnecaway from the officerand that he
was complying with the officers’ demand to see higew This does not createxigent
circumstancesguthorizing entry into the home without consent. No exigency is presented by t
eventsleading up to Sergeant Higley’s interactions with Plaintiff Schugitzgethe victim was
already dead and discoyaewas made several hours before. There are no exigercrgsarable
to those enumerateid Welsh v. Wisconsifiwhich includel the “hot pursuit of a fleeing felon,”
“destruction of evidence” or “ongoing fire. Further, while Defendants assert that theraas
,Tenth Circuit or Supreme Court decisi@m these factshe law clearly established that
warrantless entries are not permitted absent exigent circumstances. No@wuoisSteinces were

present.

76 104 S.Ct. 2091, 2097, 2099 (1984)
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As a result,on the undisputed facts presented on thisionpSergeant Higleys not
entitled to qualified immunity. Accordingly, dismissal of Plaintiffs’ Sixth €awf Action
against Sergeant Higley is denied.

C. Plaintiffs’ Claims Against Officer Reed Van Wagoner, Provo City, and Davidolda,
Interim Provo City Police Chief

i Plaintiffs’ Claims AgainsOfficer Reed Van Wagoner

Officer Reed Van WagonégtLt. Van Wagonet) asserts that he is entitleddsmissal of
the civil rights claims against him on the basis of qualified immunity.

In support of hismotion for summary judgment, Lt. Van Wagoner presented sworn
testimony establishing that he did not participate in the conversation betwemargddigley
and Mr. Schultzthat he made no independent assessment of exigent circumstances allowing for
warrantess entry into the Schultz/Skaggs apartmémt he did not have information upon
which to make an independent probable cause determinatohthat he followed Sergeant
Higley into the apartment to provide backup. Plaintiffs do not contest theséahfaids.

Plaintiffs have failed to provide any evidence to contradict the sworn testimion
Officer Van Wagoner. Plaintiffs have also failed to sustain their burden to deatertbat it
was clearly established that a reasonable person in Office\\goner’s position would have
known that his conduct in entering the apartment to provide backup violated Plaintiffs’
constitutional rights. Accordingly, theourt finds that Officer Van Wagoner is entitled to

gualified immunity and hereby dismisses Plaintiffs’ claims against him.

ii. Plaintiffs’ Claims Against Provo City and Chief Bolda

AgainstProvo City and Chief Bold&Plaintiffs claimthat the events of the evening were
the direct result of failure to train or supervise Officer Van Wagoner. Aheparties agree,

however, that the “welfare check” at the Schultz/Skaggs apartment was beingctednd
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pursuant to orders from the Utah County Sheriff. Thus, it is Utah County policy thasssia@tn
this case. Provo City policies are not implicated bseat was not directing the investigation.
Thus, Plaintiffs cannot establish that Provo City policy was the “moving force’hdhethie
alleged civil rights violation. Similarly, Provo City’s police are not implicated imEfés’ ADA
claims. Accordingly, Plaintiffs’ claims against Provo City and Chief Bolda are hereby
dismissed.

ORDER

Having reviewed the parties’ respective motions and memaragach document
submitted before theourt the applicable case law and statutory provisions, the arguments of
counsel set forth at the March 18, 2013 hearing, and based on consideration of facts deemed
relevant by thecourt and notes addressed at the hearing included above, for good cause
appearingIT IS HEREBY ORDERED that
l. Defendants’ Motion for Summary dgment’ is GRANTED in partand DENIED
in partas follows:
I. Defendants’ Motion for Summary Judgment &taintiffs’ First Cause of Action
(Injunction and Damages for Violation of Title 1l of the ADA Failure to Afford
Effective Communication AgastUtah County and Provo Cityis GRANTED

il Defendants’ Motion for Summary Judgment on Plaintiffs’ Second Cause of
Action (Violation of Section 504 of the Rehabilitation Act Against Utah County
and Provo City)s GRANTED.

iii. Defendants’ Motion for Summary Judgment &taintiffs’ Third Cause of Action

(Violation of Title Il, ADA and Section 504 Disparate Treatment by Reason of
Disability, Aganst Utah County and Provo Citiy GRANTED.

Iv. Defendants’ Motion for Summary Judgment oRlaintiffs’ Fourth Cause of

77 Docket no. 33filed March 8, 2012.
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Action (Violation of Title Il, ADA — Discriminatory Policies, Practices and
Procedures, Against Utah Couniy)DENIED.

V. Defendants’ Motion for Summary Judgment &taintiffs’ Fifth Cause of Action
(Injunction and Damages for Violation of Title Il, ABMRisciminatory
Administrative Methods Against Utah Countg)DENIED.

Vi. Defendants’ Motion for Summary Judgment &taintiffs’ Sixth Cause ofction
(Injunction and Damages for Violation Plaintiffs Constitutional Right to be Free
from lllegal Search and Seizuamd Attached Due Process Violations Under the
Fourth and Fourteenth Amendments and Section 1983 Against All Individual
(Non Municipal) Parties In Their Official Capacitias)DENIED.

Vii. Defendants’ Motion for Summary Judgment oRlaintiffs’ Seventh Causef
Action (Injunction and Damages for Violation Plaintiffs Constitutional Rights to
Miranda Prior to Custodial Questioning and Attached Due Process Violations
Under the Sixth and Fourteenth Amendments Against All Individual Parties (Non
Municipal) In TheirOfficial Capacities)s GRANTED.

viii.  Defendants’ Motion for Summary Judgment oRlaintiffs’ Eighth Cause of
Action (Violation of the Plaintiffs’ Civil Rights Municipal Liability42 U.S.C.
81983Against Defendants Utah County and Provo AgybRANTED.

IX. Defendants’ Motion for Summary Judgment orall claims of the Utah
Assoaation of the Daf (the “UAD”) is GRANTED. UAD is no longema partyto
this case.

X. Defendants’ Motion for Summary Judgment alh claims in their entirety w
against Jim Tracy, Utah County ShersSfGRANTED with prejudice. Jim Tracy,
Utah County Sheriff, is no longarpartyto thiscase.

Il. Co-Defendants’ Motion for Summary Judgm&his GRANTED in its entirety

78 Docket no. 45filed May 22, 2012.
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and Plaintiffs’ claims and legal action againseutenant Reed VanWagoner, Provo City, and

David Bolda are dismissed with prejudice.

DATED this 19" day of August, 2013.

BY THE COURT:

Pyl

DAVID NUFFER U
U.S.DISTRICTJUDGE
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