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IN THE UNITED STATES DISTRICT COURT
IN AND FOR THE DISTRICT ORUTAH CENTRAL DIVISION

PHILLIP M. LEISHMAN, MEMORANDUM DECISION & ORDER

Plaintiff, Case No. 2:11-cv-00309 CW
V.
Judge Clark Waddoups
TOM PATTERSON et al.,

Defendants.

Plaintiff, Phillip M. Leishman, an inmate at Utah State Prison (the “Prison”), filed this
pro secivil-rights suit. See42 U.S.C.S. § 1983 (2014). At thewt’s request, Defendants filed a
Martinezreport addressing Plaintiff's allegationBk{. No. 48) At the same time, Defendants
filed a Motion for Partial Summary Judgmentle&Supporting Memorandum on Plaintiff's claims
regarding wooden runeKt. Nos. 49& 50.) Defendants later supplemented khatinez
report, (Dkt. Nos. 56—62), and filed anotihéotion for Partial Summary Judgment that
addressed Plaintiff's claims about group worshi)kt( No. 63. Both motions are now fully
briefed and before the Court.

[. INTRODUCTION

Plaintiff is an adherent of the “ancidwbrse Spiritual tradition known as Asatru, (also
Odinism).” (Compl., 1 4Dkt. No. 6) His Complaint asserts claims under 8811 1983 and 1985,
the First and Fourteenth Amendments, and tHgiRas Land Use and Institutionalized Persons
Act of 2000 (the “Religious Land Act”), based alleged interference withis right to exercise

freely his religion. Specificallyhe alleges that Defendants infyed on his religious rights by

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2011cv00309/79650/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2011cv00309/79650/80/
http://dockets.justia.com/

denying his requests for rune sets made of aaatubstance, such as wood, and the possibility
of conducting Blot ceremonies. Plaintiff also assan Equal Protectiaziaim that Defendants
have allowed other inmates of different religitdgpossess items similar to the rune sets and to
conduct worship services.

Plaintiff's Complaint names Defendants irtb¢heir individual and official capacities
and seeks declaratory and injunctive relieinpensatory and punitive damages and costs.

Defendants move for summary judgment on each of Plaintiff’'s claims, asserting they
have lawfully accommodated Plaintiff's religiopsactices while taking into account the nature
of the requested materials and activities, ovgnadlon security, and the safety of inmates and
staff. Defendants further assert that evdplaintiff could show aonstitutional violation
Defendants are entitled to qualified immunity bessathe rights at issue were not clearly
established at the time of the alleged actsinkff argues against eact Defendants’ points.

Il. FACTS'

1. Plaintiff, Phillip Leishman, is an inmate the custody of Utah Department of
Corrections (DOC), and is mently housed at the Prison.
2. Plaintiff is an adherendf the Asatru religion.
3. Prison policy allows inmates to possess rundscarade of paper or plastic. (Decl. Craig
Burr, Ex. 1 toMartinezReport, I 6Dkt. No. 48-1) The cards are similar to playing cardd.)(
4, Prison policy also allows inmates to h&weee approved religious symbol in their
possession.” JeeFDr 14, “Inmate Property,” Ex. 3 tdartinezReport,Dkt. No. 48-3) The

symbol must comply with the Inmatedperty Matrix, with certain exceptionsd()

! The material facts presented here are drfsem Defendants’ Motionor Partial Summary
Judgment (Dkt. No$0, 63).



5. Plaintiff requested woodemine tiles. (Compl., § 2DQkt. No. 6) Plaintiff believes that
“[n]o synthetic substitutean retain [the energi@sd divinity of Life].” (1d.)

6. Plaintiff was offered a rune set made fropnthetic material and he declined the offer.
(Compl., 1 28Dkt. No. &)

7. Plaintiff has not been able to conduct a religi Blot ceremony for more than ten years.
(Compl., 1 22Dkt. No. 6)

. SUMMARY JUDGMENT STANDARD

“The Court shall grant summajudgment if the movant®ws that there is no genuine
dispute as to any material fact and the movaentitled to judgment as a matter of lawed. R.
Civ. P. 56(a) The movant, asserting there is no geaudispute about material facts, must
support his assertion “by . . . cifj to particular parts of matals in the record, including
depositions, documents, electronically stored infirom, affidavits or dearations, stipulations
.. ., admissions, interrogatory answers, or othdéenads; or . . . showing that . . . an adverse
party cannot produce admissible evidence to support the flacs6(c). A main purpose of the
summary-judgment rule “is to isolate and dispostactually unsupported @ims or defenses.”
Celotex v. Catrettd77 U.S. 317, 324 (1986)The party moving for summary judgment has the
initial burden of showing “thahere is an absence of evidence to support the non-moving party’s
case.” Id. at 325. This burden may be met merely niifying portions of the record showing
an absence of evidence to support an ess@hment of the opposing party’s casehnson v.
City of Bountifu] 996 F. Supp. 1100, 1102 (D. Utah 1998)

Once the moving party satisfies its initmlrden “the burden then shifts to the

nonmoving party to make a shawji sufficient to establish th#tere is a genuine issue of



material fact regarding the existence of [the disputed] elemenEederal Rule of Civil
Procedure 56 requires a nonmovdhat would bear the burden pérsuasion at trial” to “go
beyond the pleadings and ‘set fosthecific facts’ that would be admissible in evidence in the
event of a trial from which a rationaler of fact could find for the nonmovan&dler v. Wal-
Mart Stores 144 F.3d 664, 671 (10th Cir. 1998). The spetacts put forth by the nonmovant
“must be identified by reference to an affidagitdeposition transcrigtr a specific exhibit
incorporated therein.Thomas v. Wichita Coca-Cola Bottlin@68 F.2d 1022, 1024 (10th Cir.
1992). Mere allegations and references tgolbadings will not suffie. The nonmovant must
cite to materials that would be admissible at toatreate a material isswf fact. Fed. R. Civ.
P. 56(c). The court, however, must “examine the factual record and reasonable inferences
therefrom in the light most favorkgto the party opposing the motioh.6pez v. LeMasted 72
F.3d 756, 759 (10th Cir. 1999).

IV. DEFENDANTS' MOTI ONS FOR SUMMARY JUDGMENT

Defendants move for summary judgment on each of Plaintiff's claims, asserting that
Plaintiff has not presented sufficient evidencehow a constitutional violation or a Religious
Land Act violation. Defendants fimér assert that even if Phiff can show a constitutional
violation, they are entitled to qualified immuniigcause the relevanastiards were not clearly
established at the time of the alleged violatigfter explaining the releva legal standard, the
court will address each of Plaintiff’s claims.

A. FIRST AMENDMENT STANDARD
It is well established that “convicted prisondwsnot forfeit all onstitutional protections

by reason of their conviction and confinement in pris@&ell v. Wolfish 441 U.S. 520, 545



(1979). For instance, inmates keep First Admant protections, including free exercise of
religion.ld. (citing Pell v. Procunier 417 U.S. 817, 822 (1974).i#t also well established,
however, that “[lJawful incarceation brings about the necessary withdrawal or limitation of
many privileges and rights, atraction justified by the consggdations underlying our penal
system.”ld. (quotingPrice v. Johnston334 U.S. 266, 285 (1948). “[L]imitations on the
exercise of constitutional rights arise both frtma fact of incarceration and from valid
penological objectives--includindeterrence of crime, rehiéitation of prisoners, and
institutional security.'O’Lone v. Estate of ShabaziB2 U.S. 342, 348 (1987).

In Turner v. Safley482 U.S. 78 (1987), the Supreme CGastablished the framework for
evaluating the validity of prison regulations thesgtrict inmates’ freexercise rights. Under
Turner, such restrictions may be upheld onlyhiéy are “reasonably related to legitimate
penological interestsld. at 89.Turneridentifies four factors rel@ant to the reasonableness
determination which the Tenth Circuit has summarized as follows:

First, the court considers whetheeté is a logical connection between

the prison regulation and the asesdrpenological interest. Second, the

court considers whether alternatimeans of exercising the religious

right in question remain open tonmates. Third, the court assesses the

impact the accommodation of the righ question would have on guards,

other inmates, and on the allocatiorpaton resources. Fourth, the court

considers whether any policy altetiwas exist that would accommodate

the right in question ate minimiscost to the prison.

Hammons v. Saffl&48 F.3d 1250, 1255 (10th Cir. 20@Biternal citations omitted).

WhenapplyingTurner’'s“reasonable basis” test, counmist give appropriate deference

to the expertise of prison authoritidairner, 482 U.S. 78, 84-85. However, “a reasonableness
standard is not toothless™ and deferencedsa rubber stamp; sbefore bowing to the

judgment and discretion of prison officials, aidoshould have evidence that the officials’



judgment and discretion have been carried Dubrnburgh v, Abbot490 U.S. 401, 414 (1989).
Because the reasonable-basis test is destgratbw prison administrators to “anticipate
security problems,” officials can establialvalid, rational connection based on their past
experience and intimate knowledgeimdtitutional safety concernsurner, 482 U.S. 78, 89. An
asserted justification must be actgpunless it is “so remote asrender the regulation arbitrary
or irrational.”ld. at 89-90. “[T]he absence ofady alternatives is evadce of the reasonableness
of a prison regulation . . . [while] the existenof obvious, easy alternatives may be evidence
that the regulation is not reasable, but is an ‘exaggerategbponse’ to prison concerns.”
Turner, 482 U.S. 78, 89-90.

B. RELIGIOUS LAND ACT STANDARD

In 2000, Congress passed the Religious Land®ed42 U.S.C.S. § 2000cc-1 (2014).
The Act provides that “no [state or local] gomment shall impose a substantial burden on the
religious exercise of a person residing in or confined to an institution,” unless the government
shows that the burden furthers “a compelling gogeental interest” and does so by “the least
restrictive means.ld. 8§ 2000cc-1(a)(1)-(2).

The Religious Land Act applies to all pers@osfined to an ingtution that receives
“federal financial assistanced. § 2000cc-1(b)(1), and definesfigious exercise” to include
“any exercise of religion, whether or not cogtipd by, or central to, a system of religious
belief.” Id. § 2000cc-5(7)(A). The Tenth Circuit haddhéhat the Act applies in the prison
context.See Ahmad v. Furlong35 F.3d 1196 (10th Cir. 2008)he Act includes an express
private cause of action, which states: “A pers@y assert a violation of [the Religious Land

Act] as a claim or defense in a judiciabpeeding and obtain appragte relief against a



government.” 42 U.S.C.S. § 2000cc—2(a) (20E4). purposes of this provision, “government”
includes,nter alia, states, counties, municigees, their instrumentalities and officers, and
persons acting under color of state léiv.8 2000cc—5(4)(A).

Under the Religious Land Act, the plaintiféars the initial burdeof “produc[ing] prima
facie evidence to support a claim alleging aatioh of the Free Exercise Clause . .Id."§
2000cc-2(b). To satisfy this burdarplaintiff must show that h€l) is engaged in a religious
exercise; (2) that the religiouseaxise is motivated by a sincerdield belief; and (3) that the
exercise has been subjected to atsuid&l burden by correctional officeiSee Abdulhaseeb v.
Calbone 600 F.3d 1301, 1312 (10th Cir. 201@)a plaintiff satisfies thisnitial burden, then the
burden of proof shifts to the defendantstiow that the substantial burden results from
“compelling governmental interests” and that gfe&ernment has employed the “least restrictive
means” of accomplishing the compelling ma&st. 42 U.S.C.S. 8 2000cc-1(a) (2014).
Nevertheless, the burden of proof as to whretihe challenged governmemtactice substantially
burdens the plaintiff's exercise mdligion remains with the plaintiffd. § 2000cc-2(b).

In a recent cas&§ossamon v. Texak31l S. Ct. 1651 (2011), theq@eme Court held that
by accepting federal funding, states “do not congentaive their sovergn immunity to private
suits for money damages under [the Religious Land Alct].at 1663. Therefore, Plaintiff is not
entitled to money damages from Defendantheair official capacities under the Act.

Because the Religious Land Act mandatastst scrutiny of government actions that
burden inmates’ religious freedoms than is megiunder the Free Exercise Clause, as applied
by the Supreme Court ifurner, the Court will first analyze Plaintiff's claims under the the

Religious Land Act framework.



C. PLAINTIFF'S RELIGIOUS LAND ACT CLAIMS

1. Runes Claim

Plaintiff argues that by denying him wowodeines and offering only to substitute
synthetic runes, the Prison violates his rights under the Religious Land Act because it is a
substantial burden on his sincerely held Asatru belief. Plaintiff has submitted support for his
claim that he is (1) engaged in a religious ebssy, (2) holds a sincebelief that his religious
practices require the use of rgmaade of natural materials af8) the denial of wooden runes
imposes a substantial burden upon his religious observances. Accepting for purposes of this
motion only that this support is sufficient tdisty the three elements of a Religious Land Act
claim, the burden shifts to Defendants to shaoat there is a compelling government interests to
impose this burden and whether Defendants leavagloyed the least restrictive means of
accomplishing the compelling interest. Defem@damust show on a motion for summary
judgment that under the undisputed facts a panyld only find thathis burden had been
satisfied.

Defendants argue that the Prison doesahotv wooden runes for safety reasons. In
support, Defendants present evidence thabprignployees have withessed small pieces of
wood being used to jam a cell door or to gimvent a cell door'focking mechanism Burr
Decl. 1 5 Balls Decl. 1 4 Mr. Balls declares that he hasmégssed at least four occasions where
a piece of wood was used to circumvent seculdyices by jamming the wood into the locking
mechanism at the Draper prisoBal(ls Decl. { 4 Further, Mr. Balls states that he oversaw the
craft area where wood was permitted until it was degdm door locks, at which point it was

removed from the craft ared®dlls Decl. T 4 Mr. Burr states that he has seen an inmate jam a



mechanical lock so that it appears that the secsygjem is locked, in order to set a trap for an
officer. Burr Decl. 1 5

Plaintiff responds that wooden furniture isdaaat the prison and that inmates who work
at the shop have brought pieces of wood back to ¢teds. He also points to other situations
where prisoners have access to small wooden jtdmasScrabble pieces and items in a medicine
bag. Defendants counter that Plaintiff's examplesnot sufficient to show that officiadiow
inmates to have wood in their cells, nor do they show that wood is not a safety risk. To succeed
on this motion, however, Defendants must establighdfawing all inferences most favorably to
Plaintiff, a jury could only onclude that Defendants’ explanation creates a compelling interest
that there is a safety concern. Given the osirarlar items that the Prison allows, such a
conclusion is not required. A jury may reasogatmnclude, again drawing all inferences in
favor of Plaintiff, that the fact the Prison alloves at least toleratesimilar wooden items the
safety concern is not sufficient for the Bnsto uniformly enforce its policy. Moreover,
Defendants must demonstrate that theddtgsprohibition on wooderunes is the least
restrictive alternative to achieve the safety dibjec Given the dispute over other similar items
that the Prison permits, the court cannot concluderaatter of law that a reasonable jury could
only find the prohibition on wooden ruséo be the least s&ictive alternativeln light of the
conflicting evidence, Plaintiff has offered sufficiesupport to create a maitd issue of fact on
whether wooden runes create enough of a safetgemndity to risk to cmpletely abolish them
from the Prison. There remains an issue of fagtteéther in other circumstances small pieces of
wood and other similar items are made availablantates on a daily basis. It is therefore an

issue of material disputed facts of whetherss lestrictive alternativis available that would



satisfy relevant safety and security concerns without imposing sigmifourdens on the prison.
Nevertheless, Plaintiff cannot prevail becausBefiendants’ qualified immunity, as is discussed
hereafter.

2. Asatru Spiritual Ceremonies

Plaintiff further complains that Defendanislated the Religious Land Act and the First
Amendment by not allowing him to condugsatru Blot ceremonies. (Compl., § ¥lkt. No. 6)
A Blot ceremony is alleged to require commuwalship. Prison policy guires that a volunteer
be present to monitor suchromunal worship services. For thast several years no volunteer
has been available at the Prison to conductanitor Blot ceremonies. Rintiff argues that the
volunteer requirement--because isiar many years resulted irstacting Plaintiff to no Blot
ceremonies at all--imposes a substantial burdeémsoreligious exercisd¢le contends that Blot
is an essential part of Asatru worship. (Compl., TR2&t, No. 6) Defendants do not dispute
that Blot is an essential part of Asatru wopsand do not dispute for purpssof this motion that
Plaintiff is a sincere Asatradherent. Defendants argue, howewasrthey did to justify the
prohibition of wooden runes, that their poliafyrequiring a non-inmate volunteer familiar with
the Asatru to monitor or lead the Blot ceremaiahieves a compelling interest in Prison safety
and security and is the least restrictive means available to further this objective.

Using a case-by-case, fact-specific inquayrts have certainly held that policies
requiring non-inmate volunteers for group worship are v8lak, e.gHathcock v. Coher287
Fed. Appx. 793, 800 (11th Cir. 2008) (applyifgrnerto decide volunteer policy reasonably
related to securityrad budgetary concernshdkins v. Kaspar393 F.3d 559, 571 (5th Cir. 2004)

(requiring outside volunteer did not stdnstially burden religpus exercise)lihad v. Fabian

10



Civ. No. 09-1604, 2011 U.S. Dist. LEXIS 46930,*31 (D. Minn. Feb. 17, 2011) (deciding
volunteer policy not a burden because pl#ihtad other ways tpractice his religion)but see
Brown v. AldenNo. CV-09-05089-Cl, 2011 U.S. &i LEXIS 131347, **20-26 (E.D. Wash.
Oct. 13, 2011) (denying summary judgnt for state prison officialsecause record did not show
why outside volunteer was necessary).

Defendants argue that the volunteer requirerhetiters the Prison’s safety and security
purposes. Defendants offer evidence that ahgwnmates to participate in group worship
without a volunteer creates seityiproblems. (Turley Decl., 11 13-12kt. No. 61) In previous
years at the Gunnison facility, intea were not required to have@unteer present to engage in
group worship; officers did a “wllthrough” to check and be muinmates were engaged in
appropriate activities. (Turley Decl., 1 18-B&t. No. 61) During that time, at least two
serious incidents occurred: an Asatru innvaés seriously injured and required emergency
medical treatment after the inmates engagétionseplay;” and in another incident, female
corrections officers had thdives threatened after conding a “walk through” check on
Muslim inmates engaged in group worshig. ([ 23-25.)

Defendants also provide evidence that meag an officer tobe present during the
entirety of group worship is not feasible. The evide supports that there is inadequate staff to
supervise group worshipd(  31), and corrections officers are unfamiliar with Asatru teachings
and would not know whether thetaities the inmates engagedwere actually related to
religious worship. $eeTaylor Decl., 1 10Dkt. No. 59)

Defendants further offer evidence théftaials have experimented with having

corrections officers oversee group worshipapproximately 1997 and again in 2010, officers

11



who had knowledge and experience in a partia@kgious area were allowed to conduct group
worship. In at least two instan¢eie officers became so friendlyth the inmates, that they

were no longer able to effectively get inmates to comply with their orcgeeB(rr Decl., 11
38-43,Dkt. No. 57) As a result, the officer involvadtimately became unable to continue to

work effectively as a corrections officer@émforcing prison rules. And Defendants offer

evidence that, for a time, inmates were alldwe meet for a groupon-denomination service

that was overseen by part-time chaplains. Ultglyathe group worship time became dominated
by one particular tegious group, which expressed views that promote ethnic and racial viclence.
(Koehler Decl., 11 13-2@kt. No. 64) The chaplain-supervised apeongregate sessions were
discontinued in 2009.

In addition to providing evidence that shoalternatives to the volunteer policy do not
meet the prison’s safety and security concebegendants have provided evidence that they
have located volunteers in the neo-pagan community who have experience in Wiccan and Asatru
worship. (Turley Decl., 11 40-4Dbkt. No. 61) The volunteers have e provided information
about training. Plans are in pregs which are intended to alldiae Prison to resume providing
the opportunity for religiouservices at the Prisord. at {1 45-47.

Plaintiff argues in response that a Wiccatumteer cannot properly perform the ritual of
Blot. He questions whether Defendants’ limifeday into Utah’s Asatru community was enough
to rule out the possibility of more suitable woteers and whether such volunteers are even
necessary for the Prison to provide a safesmudire context for meaningful group worship.
Nevertheless, Plaintiff fails to pvide evidence of material fadtsat dispute the safety concerns

raised by Defendants. Based on the evidenesepited, a jury could gntonclude that the

12



Defendants have acted out of legitimate safetycerns and that the evidence supports as a
matter of law that there are compelling reagornsupport the Prison policy. On this issue,
summary judgment for Dendants is granted.

D. EQUAL PROTECTION STANDARD

The Equal Protection Clause requires that “all persons similacyrostanced shall be
treated alike.’F.S. Royster Guano Co. v. Virgin253 U.S. 412, 415 (1920). An equal-
protection violation occurs whehe government treats someone differently from another person
who is similarly situated, whitout adequate justification fte difference in treatmertity of
Cleburne v. Cleburnkiving Center, Inc473 U.S. 432, 439-40 (1985).

A plaintiff alleging an equal-protectionalation must present specific facts which
demonstrate that a discriminatory purpose was tavatmg factor in thelecision attacked by the
complaint.Watson v. City of Kansas Cjit§57 F.2d 690, 694 (10th Cir .1988). “Discriminatory
purpose’ . . . implies more than intent as vofitor intent as awares® of consequences. It
implies that the decision maker . . . selected dfirewed a particular coursef action at least in
part ‘because of,” not merely ‘in spite of,” aslverse effects upon an identifiable group.”
Personnel Adm'r v. Feene§42 U.S. 256, 279 (1979) (citation & footnote omitted).

“[T]he standard of review . . . adoptedTiarnerapplies to all circumstances in which the
needs of prison administration piicate constittional rights.”"Washington v. Harper94 U.S.
210, 224 (1990)see Turner482 U.S. at 85. This includesgjital Protection claims filed by
prisonersPatel v. Wootehl5 Fed. Appx. 647, 650 (10th Cir. 2001) (unpublished). Thus, in the
prison religious context, equatotection does not require “theery religious sect or group

within a prison—however few in numbers—mbastve identical fadities or personnel.Cruz v.

13



Betq 405 U.S. 319, 322 n.2 (1972). Instead, prison ofSamlist only ensure that an inmate of a
minority religion enjoys “a reasonable opporturofypursuing his faith comparable to the
opportunity afforded fellow prisoners whdleere to conventionagligious precepts.ld. at 322.
This standard gives deference to prison astriators to determine which groups will be
allowed to operate within the prison populatidones v. North Carolina Prisoners' Labor
Union, Inc.,433 U.S. 119, 136 (1977).

When faced with “the decision as to whiaf many groups should be allowed to operate
within the prison walls, wherepafronted with claims based d¢ime Equal Protection Clause, the
courts should allow the prison admin&ton the full latitude of discretionld. Nothing in the
Constitution requires prison officials to treat all inmate groups alike, particularly when
differentiation is necessary &void disruption or violencéd.

E. PLAINTIFF'S EQUAL PROTECTION CLAIMS

Plaintiff argues that Defendts violated his right togual protection of the laws by
denying him rune sets and restricting his group worship, “while at the same time readily
accommodating other similarly situated prisoneeigious and institutiorigoractices.” (Compl.,

1 40,Dkt. No. 6) In particular, Plaintiff argues &ih Native Americans are allowed “wooden
medallions, sacred boxes, beads, and eagle feathers(PInts.” Defense Against Defs.’ First
Partial Mot. Summ. J., p. 8kt. No. 65) Plaintiff also argues #t the volunteer policy is
unequally enforced at the Prison, where otreups have been allowed group worship under
circumstances different than those set fostthe same policy that, strictly adhered to,

constrains Plaintiff from group wship in his religion of choice.
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Defendants respond that this court hasipresty held that allowing Native American
inmates to possess some wooden items, whilallawing Asatru followers to possess other
wooden itemsin a maximum-security settirgoes not violate the k@l Protection Claus&ee
Warner v. PattersariNo. 2:08-CV-519 TC, 2011 U.S. &i LEXIS 124367, at **50-51 (D. Utah
Oct. 27, 2011) (unpublished). Likewijgdis court has held th#ie Prison offered “perfectly
reasonable explanations for the lackitcanreligious serviceat the prison.'See Kay v. Frigl
2:06-CV-23 TS, 2007 U.S. Dist. LEXIS 6391,*49-10 (D. Utah Jan. 26, 2007) (emphasis
added). Plaintiff has failed to proffer evidencéisient to distinguish the holdings in the prior
cases. Defendants have presented evidence that the security concerns upheld in the maximum
security settings also apply in the remaindahefPrison. Plaintiff has failed to present evidence
that Defendants’ motivation femposing these policies is a pegt or not based upon legitimate
and reasonable concerns for safety. The cauwsfthe reasoning of the prior cases persuasive
and grants partial summary judgment in fasbbDefendants on Plaiifits equal protection
claims.

F. QUALIFIED IMMUNITY

Defendants assert that even if the court finds that Plaintiff has pleaded facts sufficient to
avoid summary judgment, his claims are néwadss barred by qualiiémmunity. “Qualified
immunity is designed to shiefalblic officials from liability and ensure that erroneous suits do
not even go to trial.Dliver v. Woods209 F.3d 1179, 1185 (faCir. 2000) (quotingAlbright v.
Rodriquez51 F.3d 1531, 1534 (10Cir. 1995). To defeat a defse of qualified immunity, a
plaintiff must establish that the defendant’s @usi violated a specific statutory or constitutional

right and that the right wadearly established when tldeged violation occurredd. Thus,

15



even if an issue of fact may exist as to whethe denial of wooden ruseviolated the Religious
Land Act, Plaintiff must also pwe that the “specific right” thave wooden runes was clearly
established. Plaintiff cannot prevail on theaetelement to defe#ite qualified immunity
defense. No prior law has clearly established the substitution ofymthetic runes for wooden
runes violated a statutory or catigional right ofPlaintiff. In fact, prior cases suggest just the
opposite—that Defendants’ policy and practisatisfied Defendast statutory and
constitutional obligationsSee, e.g., WarngR:08-CV-519Kay, 2:06-CV-23. Plaintiff cites no
facts or authority that wdd distinguish his claims from the claims rejected in the prior cases.
This court therefore granBefendants qualified immunity.

V. CONCLUSION

As the nonmovant, Plaintiff has failedrteeet his burden on summary judgment. The
Court therefore grants Defendargsimmary-judgment motions asRtaintiff's claims that they
violated his rights under Religiolsind Act and the Constitution.
VI. ORDER
Accordingly,IT IS HEREBY ORDERED that:
(1) Defendants’ Motions for Summary Judgment@RANTED (SeeDkt. Nos. 49 &
63.) The Plaintiff's claim for money damages fr@afendants in theirféicial capacities under

Religious Land Act is dismissed with prejudice.
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(2) Plaintiff’'s Motion for Default Judgment BENIED. (SeeDkt. No. # 44.)
DATED this 2¢" day of May, 2014.

BY THE COURT

(ot Pt

CLARKWADDOUPS
UnitedStateDistrict Judge
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