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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

SECURITIES AND EXCHANGE MEMORANDUM DECISION AND
COMMISSION ORDER GRANTING IN PART AND
DENYING IN PART DEFENDANTS’
Plaintiff, MOTION TO QUASH SUBPOENA AND
V. FOR PROTECTIVE ORDER
AND
ART INTELLECT, INC., a Utah corporation, | GRANTING PLAINTIFF'S MOTION TO
d/b/aMASON HILL andVIRTUAL MG, COMPEL DEPOSITION TESTIMONY OF

PATRICK MERRILL BRODY, LAURA A. STEVEN R. PAUL
ROSER and GREGORY D. WOOD
Case N02:11cv-003574C-DN
Defendars. District Judgelena Campbell

Magistrate Judge David Nuffer

Defendants’ Motion to Quash Subpoena and for Protective Odetion to Quash) and
Plaintiff's Motion to Compel Deposition Testimony of Steven R. P@ubtion to Compeljre
before thanagistrate judge Themagistrate judgbas carefully reviewed the motions,
memoranda, relevant legal authorities and other materials submitted by the [pantithe
reasons set forth below, Defendants’ Motion to QUaSSRANTED IN PART andDENIED IN
PART andPlaintiff's Motion to Compel is GRANTED

INTRODUCTION
On April 18, 2011, the Securities and Exchange Commis§lom(nission filed a

Complaint against Art Intellect, Inc. d/b/a Mason Hill and Virtual MG (Mason Hiléging that

! [Defendants’] Motion to Quash Subpoena and for Protective Order (Motionashiyuiocket no. 125, filed
October 4, 2011.

2 [Plaintiff's] Motion to Compel Deposition Testimony of Steven R. Paul (Mot Compel), docket no. 131, filed
October 14, 2011.
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Mason HIl violated federal securities laws That same day, thdistrict judgeapproved an
OrderAccelerating DiscoveryDiscovery Order)which provided for expedited discovety.
Under the Discovery Ordedepositions could be schedutenh three days witen noticeto the
parties which notice must be served by facsimile and electronic mail.”

On September 23, 2011, the Commission sent an email to Mason Hill's attorney, Steven
R. Paul (Paul), asking when the Commission could deposé Ritér four dayspassed without
a response, the Commission again asked Paul to provide dates on which Paul would be available
for a depositior. Paul responded that his preference was to wait until the Court had made a
ruling on whether a securityas at issuén thecasebefore he agreed to be depoSeBaul also
stated that he would “need to know what you intend to ask in the deposition as my role in this
case has been both corporate counsel and litigation cédnsel.

Not satisfied with Paul’s response, the Commission told Paul that it was not willing to
delay the deposition and that the Commission would move forward with the issuance of the
Notice of Depositiot® The Commission issued the Notice of Deposition of Steven R:'Paul

(Notice) and the Subpoena in a CiGihsé? (Subpoena) on October 3, 2011, scheduling Paul’s

% Complaint, docket no. 1, filed April 18, 2011.

* Temporary Restraining Order, Accelerating Discovery, and Order to ShaseGDiscovery Order) at 3, docket
no. 4, filed April 18, 2011.

®|d. at 3 (emphasis added).

® September 23, 2011 email from Thomas M. Melton (attorney for the @msiom) to Paul, attached as Exhibit 2 to
Motion to Quash.

" September 27, 2011 email from Melton to Paul, attached as Exhibit 3 to Motiaash.Q
8 September 29, 2011 email from PauMelton, attached as Exhibit 3 to Motion to Quash.
9

Id.

10 September 29, 2011 email from Melton to Paul, attached as Exhibit B to Metuaran Opposition to Motion to
Quash (Memorandum in Opposition), docket no. 126, filed October 5, 2011.

M Notice of Deposition of Steven R. Paul (Notice), attached as Exhibit 1 to Motnash.

125ubpoena in a Civil Case (Subpoena), attached as Exhibit 1 to Motion ta Quash



deposition for October 6, 2011 at 10:00 &’vinstead of appearing for the deposition, Paul filed
his motion to quash. Then, when Paul failed to appear for the deposition, the Commission filed
its maion to compel.
DISCUSSION
Motion to Quash

Paul argues that the Notice aBdbpoenare defective becausigey violate Rules 30 and
45 of the Federal Rules of Civil ProcedudfeFirst, Paul argues that the Notice is defective. He
argues that it imposes amndue burden” in violation of Rule 30(b)(1) because it gives him only
three days to prepare for and appear at the deposition, which is not “reasonatfenstite.*
He also argues the Notice is ddfee becausdt violates Rule 30(b)(3) by not stating the method
for recording theleposition™® As tothe Subpoend@aulargues thait is defectivebecauseét
does nostate the method for recording the deposition and does not ctiredanguageequired
by Federal Rule of Civil Procedure 45(c) and (d). Paul further assertsikihabe Notice, the
Subpoena imposes an “undue burden” on him in violation of Rule 45(c) because it gives him
“less than three days[’] notice of the depositioh.ln addition, Paul arguethat the Subpoena is
invalid because the Commission failed to serve it propériyaul argues that he is not a party to
the matter, but is ratheounseko a party, and therefore the Discov@ndershould not apply to
him and he should be afforded all of the protections afforded by Rufe Bally, Paul argues

his deposition “should be taken only subject to a protective order as provided under Rule

3 Notice at 1.

14 Motion to Quash at 1.
1d.

°1d. at 2, 3.

1d. at 3.

1d. at 4.

91d. at 34.



26(c).”° The protective order would protect against disclosure of privileged matters artl woul
limit the temporal scope of the deposition.

The Commissiopnon the other hand, argues that the Notice and Subpoena are not
defectivebecause they complied with thexrmns of the Discover@rder?’ Under the Discovery
Order, he Commissiomrguesgdepositionsnaybe scheduled with only three days’ notice and
suchnoticemaybe served electronicalf?. The Commission also argues thare is no harm in
the Commission’s mistakén omitting the language of Rules 45(c) and (d) and omitting the
means by which the deposition will be recorded becturseshould not be elevatexer
substance, angecauséaul, as an attorney, should know that the deposition would be taken by
stenographic mearf&. The Commissiorlaims thabecausét gave Paul the opportunity to set
the date of the deposition, there is no “undue burden” under either Rule 30 or Ruiehts.
Commission does not think a protective order should be issued to limit Paul’s depBsition.

The Commission failed, however, to provide any support for its claim that the Digcove
Order is applicable to a party¢®unsel A party’s counsel is not a party. Because Paul is not a
party himself, and because the Discovery Order applies only “fuattiies,” the Commission
must satisfy the traditional requirements of Rule-4tot the special requirements of the

Discovery Orderin order to serve a valid Subpoena on Paul.

2|d. at 4.

Z Memorandum in Opposition at 2.
2 |d.

2|d. at 2-3.

#1d. at 34.

*Id. at 4.



The Federal Rules of Civil Procedure require “reasonable written notice”epbaition
be given to the deponefft.Notice may be satisfied by stipulatfdror by subpoend® Any
subpoena commanding attendance at a deposition must (1) “state the court front iwhich i
issued;?? (2) “state the title of the action, the court in whictsipending, and its civikction
number;®° (3) “command the person to whom it is directed to . . . attend and teSt{#§)“set
out the text of Rule 45(c)*? (5) “set out the text of Rule 45[df*and(6) “state the method for
recording the testimony®* Proper servicef the subpoenar&quires delivering copyto the
named person,” along with reimbursement to the potential deponent for time and’trifvieé
issuing party is the United States, however, no reimbursement is refuiviteover, a
“attorney responsible for issuing and serving a subpoena must take reasopahie aveid
imposing undue burden or expense on a person subject to the subPowrtale the
Commission is correct thatcaurt should not quash “an otherwise valid subpd&Etause it is

unsigned and does not cite the portions of a Federal Blaedurt“mustquash or modify a

% Fed. R. Civ. P. 30(b)(1).
?"Fed. R. Civ. P. 30(a)(1).

B Fed. R. Civ. P. 45(a)(iii).

P Fed. R. Civ. P. 45(a)(1)(A)(i).
% Fed. R. Civ. P. 45(a)(1)(A)ii).
3 Fed.R. Civ. P. 45(a)(1)(A)(iii).
%2 Fed. R. Civ. P. 45(a)(1)(A)(iv).
1.

% Fed. R. Civ. P. 45(a)(1)(B).
% Fed. R. Civ. P. 45(b)(1).

%1d.

3"Fed. R. Civ. P. 45(c)(1).

3 Memorandum in Opposition at 3 (citifiggo v. City of HartfordNo. 021189, 2003 W123689571, at *5 (D.
Conn. Dec. 31, 2003)).



subpoena that . . . fails to allow a reasonable time to compl§One seeking a protective order
or to quash a subpoena carries the burden to show good cause and/or the right to be gfotected.”

The Subpoendl) stats the court from which it is issued; (2) statbe title of the action,
the court in which it is pendingnd its civitaction number; and (3) commands Paul to attend
and testify. Howver,it (4) doesnot set out the text of Rule 45(c); (5)edmot set out the text of
Rule 45(d); and (6) damsnotstate the méiod for recording the testimonysuch ministerial
errors maynot, by themselves, justify granting the Motion to Quastoweve, these are not the
only shortcomings of the Subpoena. Twmnmission’s 8bpoena wasimproperly served and
failed to allow a reasonable time to comply.

First, theSubpoena was improperly servell.subpoena under Rule 45 is not properly
served by emaibr fax** but must beservedpersonally*? Thereforebecause the Commission
delivered he Notice and Subpoena to Paulfay, service is invalid.

Second, the Subpoefaled to alow reasonable time to comply. Although Rule 48slo
not define “reasonabkéme,” many courts have found that anything less than fourteen days from

the date of service is not reasonabileHere, the Commission gave Paul less than three days to

¥ Fed. R. Civ. P. 45(c)(3)(A)(i).
0 Simmons Foods, Inc. v. Willi$91 F.R.D. 625, 630 (D. Kan. 2000).

“1 See Bank of Oklahoma, N.A. v. Arnd\th. 06543, 2008 WL 482860, at *3 (N.D. Okla. Feb. 20, 2008) (“[T]he
Court declines the government’s invitation to interpret Rule 45(b)(1)cadbyr as to allow service of a subpoena by
email or facsimile in this case.”).

“2|d. (adopting “longstanding” majority interpretation of Rule 45 that reguirersonal service of algpoena).

3 Compare Mann v. Uniof Cincinnatj 114 F.3d 1188 (TablelNos. 953195, 953292 1997 WL 280188, at *5 n.
5 (6th Cir. May 27, 1997) (approving magistrate judge’s finding thatéen days’ notice is reasonabieith Cris
v. Fareri, No. 101926,2011 WL 4433961, at *2 (DConn.Sept. 222011) (less than two days not reasonable)
Nelson vGranite State Ins. CoNo. 081165,2010 WL 908845at*1 (W.D. Okla.Mar. 10,2010) (fourtyeight
hours not reasonabléylenil Hospice, Incv. Norris No. 08048,2008 WL 4844758, at *{N.D. Miss. Nov. 5,
2008) (threadaysnot reasonableeight days not reasonalléri Invs,, Inc. v. Aiken Cost Consultants, Indo. 11
04,2011 WL 5330295at*2 (W.D.N.C. Nov. 7,2011) (six days natasonable)in re Stratosphere Corp. Sec.
Litig., 183 F.R.D. 684, 687 (D.Nev.1999) (six days not reasondiejahoo v. Ohio Dept. of Youth Senzl1
F.R.D. 303, 306 (N.D. Ohio 2002) (one week not reasondbteyyn v. HendlerNo. 094486(RLE), 2011 WL
321139, at *2 (S.D.N.Y. Jan. 31, 2011) (nine days not reasondlé)xee P.S. v. Farm, IndNo. 072210, 2009



prepare and appear for his deposition. This imposes an undue burden on Paul and is
unreasonable. While the Commissioade areffort to communicate with Paul, and Paul did
not provide any dates for availability, the Commission was not authorized to cBanter
unresponsiveness Is@ving a subpoena thatlowed Pauless than three dayo prepare for
deposition. Therefore, Paul has carried his burden to show good cause to quash the subpoena.
Protective Order

Paul also seeks a protective ordferHe asks this court famit the scope of his
deposition to “forbid inquiry into matters protected from disclosure by the attofieey-
privilege between Mr. Paul and defendarits. Specifically, Paul asks that the deposition be
limited to “questions arising out of Mr. Paul’s representation of Mason Hillkaihthtellect
prior to the time bthe SEC filing its action . . . *®

The Commission argues that a protective order to limit the scope of Paul'stidepssi
not appropriate because “Paul should have advised his clients at the commencemset of the
proceedings that his counsel to Artditect might pose representational issues in the litigation”
and because “Paul has never identified any privileged communicéfisthe Commission
argues thabefendant Art Intellect, Defendant Brody, and Defendant Roser do not have an

attorneyelient privilege with Paul because Art Intellect’s privilege was waived bZthet

WL 483236, at *4 (D. Kan. Feb. 24, 2009) (finding five days reasonable unded adadarule defining
“reasonablevritten notice” under Rule 30 as “five days”).

4 Motion to Quash at 5.
**1d.
*®1d.

*”Memorandum in Opposition at 4.



appointed receiver, and because Brody and Roser have not asserted the.ptivilege
Commissiorsuggestshat it should be able to ask Paul any question, without limit4tion.

No one suggests that Paul should not be deposed. Ratlit@atjons on examination are
proposed. For example: “Any deposition of Mr. Paul shoulliniéed to questions arising out
of Mr. Paul’s representation of Mason Hill and Art Intellect prior ®time of the
[Commission] filing its action against DefendantS." The question in this casthereforejs
whether a protective ordehouldlimit the scope of Paul's deposition.

The “Federal Rules d€ivil Procedure do not themselves exempt attorrmeys being a
source of discoverable factst” For example, Rule 26 allows discovery fany mattemot
privileged, which is relevant to the subject matter involved in the pending a&étaond Rule 30
allows the deposition of “any persort”Indeed, “[ajtorneys are not immune from depositions
when they possess discoverable information that is relevant to the’td#e attorney, even an
attorney for a party to the suit, is subject to being depoSed.”

Rule 26 provides that “parties may obtain discovegarding any matter not privileged,
which is relevant to the subject matter involved in the pending acffoRtirther, Rule 26 allows

a court to limit discovery if:

81d. at 4-5.
1d. at 4.

*[Defendants’] Reply Memorandum in Support of Motion to Quash Subpoena anwfecte Order at 4, docket
no.127, filed October 6, 2011 (emphasis added).

*1 United Phosphorus, Ltd. v. Midland Fumigant, |n64 F.R.D. 245, 247 (D. Kan. 1995).
*2Fed. R. Civ. P. 26(b)(1).

*Fed. R. Civ. P. 30.

¥ Sorenson v. RiffdNo. 06749, 2008 WL 2465454, at *5 (D. Utah June 16, 2008).

% d. (quotingSimmons191 F.R.D. at 630).

*Fed. R. Civ. P. 26(b)(1).



(i) the discovery sought is unreasonably cumulative or duplicative,

or is obtainable fronsome other source that is more convenient,

less burdensome, or less expensive; (ii) the party seeking discovery

has had ample opportunity by discovery in the action to obtain the

information sought; or (iii) the burden or expense of the proposed

discovery outweighs its likely benefit, taking into account the

needs of the case, the amount in controversy, the parties' resources,

the importance of the issues at stake in the litigation, and the

importance of the proposed discovery in resolving the issues. The

court may act upon its own initiative after reasonable notice or

pursuant to a motion under subdivision {c).

In United Phosphorughe couraddresseavhether a protective order could be issued to

limit the scope of a deposition of an attorney who represl a party in the case.John
Tillotson, an attorney for the corporate defenddmitially agreed to be deposed by opposing
counsel, but later changed his mind and requested that opposing counsel “identify ttte subje
matters into which inquiry woulde mad&during the depositiofi® When opposing counsel did
not do so, Tillotson refused to be deposed and filed a motion for a protective order that would
limit the scope of his depositidfi. The court denied the protective order, reasoningetret
though it had the power to issue a protective order under Rude26tective order to limit
Tillotson’s deposition would not be appropriate because Tillotson “was directly involve
events preceding the filing of the action . .° .Further, “under Rule 30 there is no requirement

that the notice to take depositions include an identification of the subject mattershiplortihe

*"Fed. R. Civ. P. 26(b)(2).

*8 United Phosphorusl64 F.R.D. at 247.
*1d. at 248.

®01d. at 246.

.

®21d. at 249.



witness is to be deposé® The court made it clear that the burden of establishing “good cause”
for a protective order is ahe party seeking the ord&t.

Like Tillotson, Paul does not want to be deposed without assurance that the deposition
will be limited to certain topics of questioning\nd like Tillotson Paul was directly involved in
events preceding the filing of the action. Paul has failed to establish goedcasie a
protective order limiting the scope of the deposition. More@agetheUnited Phosphorusourt
explained, the Federal Rules of Civil Procedure do not require attorneys takingidepdsi
predetermine the scope of thdeposition inquiry Therefore, the magistrate judge declines
Paul’s invitation to limitthe scope of the deposition.

This does not mean that couns&yrequirethe answer tany question during the
deposition of an opposing attorney. As Rule 26 unambiguously propaégs maynly
acquire information regardingatters that arénot privileged.”®® Thereforethe Commission
may not obtain Paul’s privileged monunicationsand if Paul believes he is being asked to
divulge a privileged communication, he may raise an objection. But the scope of the deposition
testimony will not be limited in advance by an attetopstablish bright lines around what is
“privileged” and “not privileged” communication. The Commission and Paul have not provided
sufficient information for the court to be able to identify those areas whiciprawvdeged” and
“not privileged.” If objections are raised based on attol@yt privilege, the objections may
be determined on a question by question basis. The magistrate judge would be dwrilable

telephone discussion of these issues if given notice of the date and time of thecteposit

83 d. at 248.
541d. at 247;see also Simmop91 F.R.Dat 630.
% Fed. R. Civ. P. 26(b)(1).

10



For the foregoing reasons, the Motion to QuasGRANTED IN PART and DENIED

IN PART.
Motion to Compel

After filing his Motion to Quash, Paul did not appear for the deposition the Commission
had scheduled. Hie Commission argues that Paul was not justified in missisgotoperly
noticed deposition® and moves to compel Paul to submit to depositibfaul ntended not to
attend, the Commission argues, he was required to request and obtain an ordeoistaying
cancelling the deposition prior to the deposifiérihis is incorrect

First, thedeposition was not “properly notice@®” But even if it were properly noticed,
the local ruleslearly allow a potential deponent to “stay a properly noticed oral deposition by
filing a motion for a protective order or other relief by the third businegaiter service of the
notice of deposition. The deposition will be stayed until the mdsiotetermined.®®

The notice of deposition was served on October 3, 2011. Paul filed a motion for a
protective order on October 4, 201Therefore Paul satisfied the requirement to fdenotion
for protective order by the third day after servaéehe notice of deposition. As a restitte
deposition was automatically stayadd Paul did not have seekan order staying or cancelling
the deposition.

The Commission furtheargues howeverthat because Paul “willfully chose to ignore
the notice and subpoena requiring his appearance to provide deposition testimony][,]” the Cour

should compel Paul to appear for a deposiffoRaul maintains that he never re@s\proper

 Memorandum in Support of Motion to Compel at 3, docket no. 132, filed October 14, 2011.
*’1d. at 4.

% See supraotes41-43 and accompanying text.

* DUCIVR 26-2.

“ Memorandum in Support of Motion to Compel at 4.

11



notice, and therefore, he should not be required to appear for a depGsitithile Pauldid not
yetreceive proper noticdeis subject to deposition and will be required to attend when properly
served, on adequate notice.
Expenses

TheCommission argues that Paul should be required to “pay the Commission’s costs
associated with his failure to appear” for his depositfolvhen amotionto compelis granted,
the court “must . . require theparty ordeponent whose conduct necessitétedmotiori to “pay
the mowants reasonable expenses incurred in making the motion, including attorney’$¥ees.”
“But the court must not order this payment if: . . . the nondisclosure, response, or objestion wa
substantially justifiedor other circumisnces make an award of expenses ufifiisDbjecting to
a motion is “substantially justified” if the motion raised an issue about whichnable people
could genuinely diffef?

Even thoughthe Commission’sMotion to Compel is granteto expenses are awarded to
the Commission When Paul objected to tii®mmmission’dMotion to Compelhis deposition
was deferreghursuant tddUCIVR 26-2. Paul not only raised an issue about which reasonable
people could genuinely differ, his notice stayed his obligation to appear, naakaward of

expenses unjust. d\expenses are awarded.

L Objection to Plaintiff's Motion to Compel Deposition Testimony of Steven Bl &al-2, docket no. 136, filed
November 1, 2011.

2Memorandum in Support of Motion to Compel at 4.
B Fed. R. Civ. P. 37(a)(5)(A).
“1d.

> SeeBB Charles Alan Wright & Arthur R. Millef-ederal Practice & Procedure§ 2288 (3d ed. 2011):
Hutchinson v. PfejlNo. 985043 1999 WL 1015557, at *3 (10th Cir. Nov. 9, 1999) (unpublished decision).

12



ORDER
IT IS HEREBY ORDERED that
1. Defendants’ Motion to Quash Subpoena and for Protective idéRANTED IN
PART and DENIED IN PART.
2. Plaintiff's Motion to Compel Deposition Testimony aeSen R. Padl is
GRANTED. The Commission must propeigsueand serva new subpoena and
notice of deposition before deposing Paul.

3. No expenses are awarded to either party on these motions.

BY THE CO w

David Nuffer N
U.S. Magistrate Judge

DatedMarch 6, 2012.

’® Motion to Quash, docket no. 125, filed October 4, 2011.
" Motion to Compel, docket no. 131, filed October 14, 2011.
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