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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

THE UNITED STATES OF AMERICA,
Plaintiff,

Civil Action No.

V.

THE STATE OF ARIZONA, et al.,

Defendants.

DECLARATION OF DANIEL H. RAGSDALE

Pursuant to 28 U.S.C. § 1746, I, Daniel H. Ragsdale, declare and state as follows:

1. I am the Executive Associate Director for Management and Administration at
U.S. Immigration and Customs Enforcement (ICE) within the U.S. Department of Homeland
Security (DHS). I have served in this position since January 2010. Before that, I served as a
Senior Counselor to ICE’s Assistant Secretary from November 2008 until October 2009, and,
prior to that, as the Chief of the ICE Enforcement Law Division from October 2006 until
November 2008. From September 1999 until September 2006, I served in several positions in
ICE’s Office of Chief Counsel in Phoenix, Arizona. I also was designated as a Special Assistant
U.S. Attorney (SAUSA), which allowed me to prosecute immigration crimes.

2. Under the supervision of ICE’s Assistant Secretary, I have direct managerial and
supervisory authority over the management and administration of ICE. I am closely involved in
the management of ICE’s human and financial resources, matters of significance to the agency,

and the day-to-day operations of the agency. I make this declaration based on personal
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knowledge of the subject matter acquired by me in the course of the performance of my official
duties.
Overview of ICE Programs

3. ICE consists of two core operational programs, Enforcement and Removal
Operations (ERO), which handles civil immigration enforcement, and Homeland Security
Investigations (HSI), which handles criminal investigations. I am generally aware of the
operational activities of all offices at ICE, and I am specifically aware of their activities as they
affect and interface with the programs I directly supervise.

4, HSI houses the special agents who investigate criminal violations of the federal
customs and immigration laws. HSI also primarily handles responses to calls from local and
state law enforcement officers requesting assistance, including calls requesting that ICE transfer
aliens into detention. However, because of the policy focus on devoting investigative fesources
towards the apprehension of criminal aliens, the responsibility of responding to state and local
law enforcement is shared with, and is increasingly transitioning to, ERO to allow HSI special
agents to focus more heavily on criminal investigations. On an average day in FY 2009, HSI
special agents nationwide arrested 62 people for administrative immigration violations, 22
people for criminal immigration offenses, and 42 people for criminal customs offenses.

5. ERO is responsible for detaining and removing aliens who lack lawful authority
to remain in the United States. On an average day, ERO officers nationwide arrest
approximately 816 aliens for administrative immigration violations and remove approximately
912 aliens, including 456 criminal aliens, from the United States to countries around the globe.
As of June 2, 2010, ICE had approximately 32,313 aliens in custody pending their removal

proceedings or removal from the United States.
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6. In addition to HSI and ERO, ICE has the Office of State and Local Coordination
(OSLC) which focuses on outreach to state, local, and tribal law enforcement agencies to build
positive relationships with ICE. In addition, OSLC administers the 287(g) Program, through
which ICE enters into agreements with state, local, and tribal law enforcement agencies for those
agencies to perform certain federal immigration enforcement functions under the supervision of
federal officials. Each agreement is formalized through a Memorandum of Agreement (MOA)
and authorized pursuant to Section 287(g) of the Immigration and Nationality Act (INA),

8 U.S.C. § 1357(g).

7. Consistent with its policy of focusing enforcement efforts on criminal aliens, ICE
created the Secure Communities program to improve, modernize, and prioritize ICE’s efforts to
identify and remove criminal aliens from the United States. Through the program, ICE has
leveraged biometric information-sharing to ensure accurate and timely identification of criminal
aliens in law enforcement custody. The program office arranges for willing jurisdictions to
access the biometric technology so they can simultaneously check a person’s criminal and
immigration history when the person is booked on criminal charges. When an individual in
custody is identified as being an alien, ICE must then determine how to proceed with respect to
that alien, including whether to lodge a detainer or otherwise pursue the alien’s detention and
removal from the United States upon the alien’s release from criminal custody. ICE does not
lodge detainers or otherwise pursue removal for every alien in custody, and has the discretion to

decide whether lodging a detainer and / or pursuing removal reflects ICE’s policy priorities.
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ICE Initiatives and Activities in Arizona and at the Southwest Border

8. ICE has devoted substantial resources to increasing border security and combating
smuggling of contraband and people. Indeed, 25 percent of all ICE special agents are stationed
in the five Southwest border offices. Of those, 353 special agents are stationed in Arizona to
investigate crimes, primarily cross-border crimes. ERO currently has 361 law enforcement
officers in Arizona. Further, the ICE Office of the Principal Legal Advisor (OPLA) has 147
attorneys stationed in the areas of responsibility on the Southwest border, including 37 attorneys
in Arizona alone to prosecute removal cases and advise ICE officers and special agents, as well
as one attorney detailed to the U.S. Attorney’s Office for the District of Arizona to support the
prosecution of criminals identified and investigated by ICE agents. Two additional attorneys
have been allocated and are expected to enter on duty as SAUSASs in the very near future.

9. ICE’s attention to the Southwest Border has included the March 2009 launch of
the Southwest Border Initiative to disrupt and dismantle drug trafficking organizations operating
along the Southwest border. This initiative was designed to support three goals: guard against
the spillover of violent crime into the United States; support Mexico’s campaign to crack down
on drug cartels in Mexico; and reduce movement of contraband across the border. This initiative
called for additional personnel, increased intelligence capability, and better coordination with
state, local, tribal, and Mexican law enforcement authorities. This plan also bolstered the law
enforcement resources and information-sharing capabilities between and among DHS and the
Departments of Justice and Defense. ICE’s efforts on the Southwest border between March 2009
and March 2010 have resulted in increased seizures of weapons, money, and narcotics along the

Southwest border as compared to the same time period between 2008 and 2009. ICE also
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increased administrative arrests of criminal aliens for immigration violations by 11 percent along
the Southwest border during this period.

10.  ICE has focused even more closely on border security in Arizona. ICE is
participating in a multi-agency operation known as the Alliance to Combat Transnational Threats
(ACTT) (formerly the Arizona Operational Plan). Other federal agencies, including the
Department of Defense, as well as state and local law enforcement agencies also support the
ACTT. To a much smaller degree, ACTT receives support from the Government of Mexico
through the Merida initiative, a United States funded program designed to support and assist
Mexico in its efforts to disrupt and dismantle transnational criminal organizations, build capacity,
strengthen its judicial and law enforcement institutions, and build strong and resilient
communities.

11.  The ACTT began in September 2009 to address concerns about crime along the
border between the United States and Mexico in Arizona. The primary focus of ACTT is
conducting intelligence-driven border enforcement operations to disrupt and dismantle violent
cross-border criminal organizations that have a negative impact on the lives of the people on both
sides of the border. The ACTT in particular seeks to reduce serious felonies that negatively
affect public safety in Arizona. These include the smuggling of aliens, bulk cash, and drugs;
document fraud; the exportation of weapons; street violence; homicide; hostage-taking; money
laundering; and human trafficking and prostitution.

12.  Inaddition to the ACTT, the Federal Government is making other significant
efforts to secure the border. On May 25, 2010, the President announced that he will be
requesting $500 million in supplemental funds for enhanced border protection and law

enforcement activities, and that he would be ordering a strategic and requirements-based
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deployment of 1,200 National Guard troops to the border. This influx of resources will be
utilized to enhance technology at the border; share information and support with state, local, and
tribal law enforcement; provide intelligence and intelligence analysis, surveillance, and
reconnaissance support; and additional training capacity.

13.  ICE also is paying increasing attention to alien smuggling, along with other
contraband smuggling, with the goal of dismantling large organizations. Smuggling
organizations are an enforcement priority because they tend to create a high risk of danger for the
persons being smuggled, and tend to be affiliated with the movement of drugs and weapons. ICE
has had success of late in large operations to prosecute and deter alien smugglers and those who
transport smuggled aliens. During recent operations in Arizona and Texas, ICE agents made a
combined total of 85 arrests, searched 18 companies, and seized more than 100 vehicles and
more than 30 firearms.

14.  This summer, ICE launched a surge in its efforts near the Mexican border. This
surge was a component of a strategy to identify, disrupt, and dismantle cartel operations. The -
focus on cartel operations is a policy priority because such cartels are responsible for high
degrees of violence in Mexico and the United States—the cartels destabilize Mexico and threaten
regional security. For 120 days, ICE will add 186 agents and officers to its five Southwest
border offices to attack cartel capabilities to conduct operations; disrupt and dismantle drug
trafficking organizations; diminish the illicit flow of money, weapons, narcotics, and people into
and out of the U.S.; and enhance border security. The initiative, known as Operation Southern
Resolve, is closely coordinated with the Government of Mexico, as well as Mexican and U.S.

federal, state and local law enforcement to ensure maximum impact. The initiative also includes



Case 2:10-cv-01413-NVW Document 6-4 Filed 07/06/10 Page 8 of 55

targeting transnational gang activity, targeting electronic and traditional methods of moving illicit
proceeds, and identifying, arresting, and removing criminal aliens present in the region.

15.  Although ICE continues to devote significant resources to immigration
enforcement in Arizona and elsewhere along the Southwest border, ICE recognizes that a full
solution to the immigration problem will only be achieved through comprehensive immigration
reform (CIR). Thus, ICE, in coordination with DHS and the Department’s other operating
components, has committed personnel and energy to advancing CIR. For example, ICE’s
Assistant Secretary and other senior leaders have advocated for comprehensive immigration
reform during meetings with, and in written letters and statements to, advocacy groups, non-
governmental organizations, members of the media, and members of Congress. Other ICE
personnel have participated in working groups to develop immigration reform proposals to
include in CIR and to prepare budget assessments and projections in support of those proposals.
ICE Enforcement Priorities

16.  DHS is the federal department with primary responsibility for the enforcement of
federal immigration law. Within DHS, ICE plays a key role in this enforcement by, among other
functions, serving as the agency responsible for the investigation of immigration-related crimes,
the apprehension and removal of individuals from the interior United States, and the
representation of the United States in removal proceedings before the Executive Office for
Immigration Review within the Department of Justice. As the department charged with
enforcement of federal immigration laws, DHS exercises a large degree of discretion in
determining how best to carry out its enforcement responsibilities. This discretion also allows
ICE to forego criminal prosecutions or removal proceedings in individual cases, where such

forbearance will further federal immigration priorities.
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17.  ICE’s priorities at a national level have been refined to reflect Secretary
Napolitano’s commitment to the “smart and tough enforcement of immigration laws.” Currently,
ICE’s highest enforcement priorities—meaning, the most important targets for apprehension and
removal efforts—are aliens who pose a danger to national security or a risk to public safety,
including: aliens engaged in or suspected of terrorism or espionage; aliens convicted of crimes,
with a particular emphasis on violent criminals, felons, and repeat offenders; certain gang
members; and aliens subject to outstanding criminal warrants.

18.  Other high priorities include aliens who are recent illegal entrants and “fugitive
aliens” (i.e., aliens who have failed to comply with final orders of removal). The attention to
fugitive aliens, especially those with criminal records, recognizes that the government expends
significant resources providing procedural due process in immigration proceedings, and that the
efficacy of removal proceedings is undermined if final orders of removal are not enforced.
Finally, the attention to aliens who are recent illegal entrants is intended to help maintain control
at the border. Aliens who have been present in the U.S. without authorization for a prolonged
period of time and who have not engaged in criminal conduct present a significantly lower
enforcement priority. And aliens who meet certain humanitarian criteria may not be an
“enforcement” priority at all—in such humanitarian cases, federal immigration priorities may
recommend forbearance in pursuing removal.

19.  ICE bases its current priorities on a number of different factors. One factor is the
differential between the number of people present in the United States illegally—approximately
10.8 million aliens, including 460,000 in Arizona—and the number of people ICE is resourced to
remove each year—approximately 400,000. This differential necessitates prioritization to ensure

that ICE expends resources most efficiently to advance the goals of protecting national security,
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protecting public safety, and securing the border. Another factor is ICE’s consideration of
humanitarian interests in enforcing federal immigration laws, and its desire to ensure aliens in
the system are treated fairly and with appropriate respect given their individual circumstances.
Humanitarian interests may, in appropriate cases, support a conclusion that an alien should not be
removed or detained at all. And yet another factor is ICE’s recognition that immigration
detainees are held for a civil purpose—namely, removal-—and not for punishment. Put another
way, although entering the United States illegally or failing to cooperate with ICE during the
removal process is a crime, being in the United States without authorization is not itself a crime.
ICE prioritizes enforcement to distinguish between aliens who commit civil immigration
violations from those commit or who have been convicted of a crime.

20.  Consequently, ICE is revising policies and practices regarding civil immigration
enforcement and the immigration detention system to ensure the use of its enforcement
personnel, detention space, and removal resources are focused on advancing these priorities. For
example, ICE has two programs within ERO designed to arrest convicted criminal aliens and
alien fugitives. These are the Criminal Alien Program (CAP) and the National Fugitive
Operations Program (fugitive operations). ICE officers assigned to CAP identify criminal aliens
who are incarcerated within federal, state, and local prisons and jails, as well as aliens who have
been charged or arrested and remain in the custody of the law enforcement agency. ICE officers
assigned to fugitive operations seek to locate and arrest aliens with final orders of removal.
These officers also seek to locate, arrest, and remove convicted criminal aliens living at large in
communities and aliens who previously have been deported but have returned unlawfully to the
United States. They also present illegal reentry cases for prosecution in federal courts to deter

such recidivist conduct.
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21.  Likewise, in keeping with the Secretary’s policy determination that immigration
enforcement should be “smart and tough” by focusing on specific priorities, ICE issued a new
strategy regarding worksite enforcement. This strategy shift prioritized the criminal
investigation and prosecution of employers and de-emphasized the apprehension and removal of
illegal aliens working in the United States without authorization. Although Federal law does not
make it a distinct civil or criminal offense for unauthorized aliens merely to seek employment in
the U.S., such aliens may be removed for being in the U.S. illegally. ICE’s new strategy
acknowledges that many enter the United States illegally because of the opportunity to work.
Thus, the strategy seeks to address the root causes of illegal immigration and to do the following:
(i) penalize employers who knowingly hire illegal workers; (ii) deter employers who are tempted
to hire illegal workers; and (iii) encourage all employers to take advantage of well-crafted
compliance tools. At the same time, the policy recognizes that humanitarian concerns counsel
against focusing enforcement efforts on unauthorized workers. The strategy permits agents to
exercise discretion and work with the prosecuting attorney to assess how to best proceed with
respect to illegal alien witnesses. One of the problems with Arizona Senate Bill 1070 (SB 1070)
is that it will divert focus from this “smart and tough” focus on employers to responses to
requests from local law enforcement to apprehend aliens not within ICE’s priorities.

22.  In addition to refocusing ICE’s civil enforcement priorities, ICE has also
refocused the 287(g) program so that state and local jurisdictions with which ICE has entered
into agreements to exercise federal immigration authority do so in a manner consistent with
ICE’s priorities. The mechanism for this refocusing has been a new MOA with revised terms
and conditions. Jurisdictions that already had agreements were required to enter into this revised

MOA in October of 2009. Also, ICE opted not to renew 287(g) agreements with task force

10
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officers with the Maricopa County Sheriff’s Office and officers stationed within the Los Angeles
County Sheriff’s Office’s jail. These decisions were based on inconsistency between the
expectations of the local jurisdiction and the priorities of ICE.

23.  ICE communicates its enforcement priorities to state and local law enforcement
officials in a number of ways. With respect to the 287(g) program, the standard MOA describes
the focus on criminals, with the highest priority on the most serious offenders. In addition, when
deploying interoperability technology through the Secure Communities program, local
jurisdictions are advised of ICE’s priorities in the MOA and in outreach materials.

24.  Inaddition to the dissemination of national civil enforcement priorities to the
field, the refocusing of existing ICE programs, and other efforts to prioritize immigration
enforcement to most efficiently protect the border and public safety, the Assistant Secretary and
his senior staff routinely inform field locations that they have the authority and should exercise
discretion in individual cases. This includes when deciding whether to issue charging
documents, institute removal proceedings, release or detain aliens, place aliens on alternatives to
detention (e.g., electronic monitoring), concede an alien’s eligibility for relief from removal,
move to terminate cases where the alien may have some other avenue for relief, stay
deportations, or defer an alien’s departure.

25.  The Assistant Secretary has communicated to ICE personnel that discretion is
particularly important when dealing with long-time lawful permanent residents, juveniles, the
immediate family members of U.S. citizens, veterans, members of the armed forces and their
families, and others with illnesses or special circumstances.

26.  ICE exercises prosecutorial discretion throughout all the stages of the removal

process—investigations, initiating and pursuing proceedings, which charges to lodge, seeking

11
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termination of proceedings, administrative closure of cases, release from detention, not taking an
appeal, and declining to execute a removal order. The decision on whether and how to exercise
prosecutorial discretion in a given case is largely informed by ICE’s enforcement priorities.
During my tenure at ICE as an attorney litigating administrative immigration cases, as well as
my role as a SAUSA prosecuting criminal offenses and in my legal and management roles at ICE
headquarters, I am aware of many cases where ICE has exercised prosecutorial discretion to
benefit an alien who was not within the stated priorities of the agency or because of humanitarian
factors. For example, ICE has released an individual with medical issues from detention,
terminated removal proceedings to allow an alien to regularize her immigration status, declined
to assert the one year filing deadline in order to allow an individual to apply for asylum before
the immigration judge, and terminated proceedings for a long-term legal permanent resident who
served in the military, among numerous other examples.

27.  ICE’s exercise of discretion in enforcement decisions has been the subject of
several internal agency communications. For example, Attachment A is a true and accurate copy
of a November 7, 2007 memorandum from ICE Assistant Secretary Julie Myers to ICE Field
Office Directors and ICE Special Agents in Charge. Pursuant to this memorandum, ICE agents
and officers should exercise prosecutorial discretion when making administrative arrests and
custody determinations for aliens who are nursing mothers absent any statutory detention
requirement or concerns such as national security or threats to public safety. Attachment B isa
true and accurate copy, omitting attachments thereto, of an October 24, 2005 memorandum from
ICE Principal Legal Advisor William J. Howard to OPLA Chief Counsel as to the manner in
which prosecutorial discretion is exercised in removal proceedings. Attachment C is a true and

accurate copy of a November 17, 2000 memorandum from Immigration and Naturalization
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Service (INS) Commissioner Doris Meissner to various INS personnel concerning the exercise of
prosecutorial discretion. The Assistant Secretary also outlined in a recent memorandum to all
ICE employees the agency’s civil immigration enforcement priorities relating to the
apprehension, detention, and removal of aliens (available at

http://www.ice.gov/doclib/civil enforcement priorities.pdf).

28. In sum, ICE does not seek to arrest, detain, remove, or refer for prosecution, all
aliens who may be present in the United States illegally. ICE focuses its enforcement efforts in a
manner that is intended to most effectively further national security, public safety, and security of
the border, and has affirmative reasons not to seek removal or prosecution of certain aliens.
International Cooperation with ICE Enforcement

29.  ICE cooperates with foreign governments to advance our criminal investigations
of transnational criminal organizations (such as drug cartels, major gangs, and organized alien
smugglers) and to repatriate their citizens and nationals who are facing deportation. With respect
to our criminal investigations, ICE’s Office of International Affairs has 63 offices in 44 countries
staffed with special agents who, among other things, investigate crime. In Mexico alone, ICE
has five offices consisting of a total of 38 personnel. Investigators in ICE attaché offices
investigate cross-border crime, including crime that affects Arizona and the rest of the
Southwest. In addition, they work with foreign governments to secure travel documents and
clearance for ICE to remove aliens from the United States. ICE negotiates with foreign
governments to expedite the removal process, including negotiating electronic travel document
arrangements. International cooperation for ICE is critical.

30. International cooperation advances ICE’s goal of making the borders more secure.

To address cross-border crime at the Southwest border, ICE is cooperating very closely with the

13
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Government of Mexico in particular. Two prime examples of ICE and Mexican cooperation
include Operation Armas Cruzadas, designed to improve information sharing and to identify,
disrupt, and dismantle criminal networks engaged in weapons smuggling, and Operation
Firewall, as part of which Mexican customs and ICE-trained Mexican Money Laundering-Vetted
Units target the illicit flow of money out of Mexico on commercial flights and in container
shipments.

31.  Also to improve border security and combat cross-border crime, ICE is engaged
in other initiatives with the Government of Mexico. For instance, ICE is training Mexican
customs investigators. ICE also provides Mexican law enforcement officers and prosecutors
training in human trafficking, child sexual exploitation, gang investigations, specialized
investigative techniques, and financial crimes. ICE has recruited Mexican federal police officers
to participate in five of the ICE-led Border Enforcement Security Task Forces (BESTs). The
BEST platform brings together multiple law enforcement agencies at every level to combat
cross-border crime, including crime touching Arizona. Sharing information and agents is
promoting more efficient and effective investigations. ICE has benefited from the Government
of Mexico’s increased cooperation, including in recent alien smuggling investigations that
resulted in arrests in Mexico and Arizona.

32.  Inaddition to the importance of cooperation from foreign governments in
criminal investigations, ICE also benefits from good relationships with foreign governments in
effecting removals of foreign nationals. Negotiating removals, including country clearance, to
approvals and securing travel documents, is a federal matter and often one that requires the
cooperation of the country that is accepting the removed alien. ICE removes more nationals of

Mexico than of any other country. In FY 2009, ICE removed or returned approximately 275,000
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Mexican nationals, which constitutes more than 70 percent of all removals and returns. Not all
countries are equally willing to repatriate their nationals. Delays in repatriating nationals of
foreign countries causes ICE financial and operational challenges, particularly when the aliens
are detained pending removal. Federal law limits how long ICE can detain an alien once the
alien is subject to a final order of removal. Therefore, difficulties in persuading a foreign
country to accept a removed alien runs the risk of extending the length of time that a potentially
dangerous or criminal alien remains in the United States. Thus, the efficient operation of the
immigration system relies on cooperation from foreign governments.
Reliance on Illegal Aliens in Enforcement and Prosecution

33.  ICE agents routinely rely on foreign nationals, including aliens unlawfully in the
United States, to build criminal cases, including cases against other aliens in the United States
illegally. Aliens who are unlawfully in the United States, like any other persons, may have
important information about criminals they encounter—from narcotics smugglers to alien
smugglers and beyond—and routinely support ICE’s enforcement activities by serving as
confidential informants or witnesses. When ICE’s witnesses or informants are illegal aliens who
are subject to removal, ICE can exercise discretion and ensure the alien is able to remain in the
country to assist in an investigation, prosecution, or both. The blanket removal or incarceration
of all aliens unlawfully present in Arizona or in certain other individual states would interfere
with ICE’s ability to pursue the prosecution or removal of aliens who pose particularly
significant threats to public safety or national security. Likewise, ICE can provide temporary and
long-term benefits to ensure victims of illegal activity are able to remain in the United States.

34.  Tools relied upon by ICE to ensure the cooperation of informants and witnesses

include deferred action, stays of removal, U visas for crime victims, T visas for victims of human
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trafficking, and S visas for significant cooperators against other criminals and to support
investigations. These tools allow aliens who otherwise would face removal to remain in the
United States either temporarily or permanently, and to work in the United States in order to
support themselves while here. Many of these tools are employed in situations where federal
immigration polfcy suggests an affirmative benefit that can only be obtained by not pursuing an
alien’s removal or prosecution. Notably, utilization of these tools is a dynamic process between
ICE and the alien, which may play out over time. An alien who ultimately may receive a
particular benefit—for example, an S visa—may not immediately receive that visa upon initially
coming forward to IéE or other authorities, and thus at a given time may not have
documentation or evidence of the fact that ICE is permitting that alien to remain in the United
States.

35.  Although ICE may rely on an illegal alien as an informant in any type of
immigration or custom violation it investigates, this is particularly likely in alien smuggling and
illegal employment cases. Aliens who lack lawful status in the United States are routinely
witnesses in criminal cases against alien smugglers. For example, in an alien smuggling case,
the smuggled aliens are in a position to provide important information about their journey to the
United States, including how they entered, who provided them assistance, and who they may
have paid. If these aliens were not available to ICE, special agents would not be positioned to
build criminal cases against the smuggler. ICE may use a case against the smuggler to then build
a larger case against others in the smuggling organization that assisted the aliens across the
border.

36.  ICE also relies heavily on alien informants and witnesses in illegal employment

cases. In worksite cases, the unauthorized alien workers likewise have important insight and
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information about the persons involved in the hiring and employment process, including who
may be amenable to a criminal charge.

37.  ICE also relies heavily on alien informants and cooperators in investigations of
transnational gangs, including violent street gangs with membership and leadership in the United
States and abroad. Informants and cooperating witnesses help ICE identify gang members in the
United States and provide information to support investigations into crimes the gang may be
committing. In some cases, this includes violent crime in aid of racketeering, narcotics
trafficking, or other crimes.

38.  During my years at ICE, I have heard many state and local law enforcement and
immigration advocacy groups suggest that victims and witnesses of crime may hesitate to come
forward to speak to law enforcement officials if they lack lawful status. The concern cited is
that, rather than finding redress for crime, victims and witnesses will face detention and removal
from the United States. To ensure that illegal aliens who are the victims of crimes or have
witnessed crimes come forward to law enforcement, ICE has a robust outreach program,
particularly in the context of human trafficking, to assure victims and witnesses that they can
safely come forward against traffickers without fearing immediate immigration custody,
extended detention, or removal. If this concern manifested itself—and if crime victims became
reluctant to come forward—ICE would have a more difficult time apprehending, prosecuting,
and removing particularly dangerous aliens.

Potential Adverse Impact of SB 1070 on ICE’s Priorities and Enforcement Activities
39. I am aware that the State of Arizona has enacted new immigration legislation,

known as SB 1070. I have read SB 1070, and I am generally familiar with the purpose and
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provisions of that legislation. SB 1070 will adversely impact ICE’s operational activities with
respect to federal immigration enforcement.

40. I understand that section two of SB 1070 generally requires Arizona law
enforcement personnel to inquire as to the immigration status of any individual encountered
during “any lawful stop, detention or arrest” where there is a reasonable suspicion to believe that
the individual is unlawfully present in the United States. I also understand that section two
contemplates referral to DHS of those aliens confirmed to be in the United States illegally.

41.  As afederal agency with national responsibilities, the burdens placed by SB 1070
on the Federal Government will impair ICE’s ability to pursue its enforcement priorities. For
example, referrals by Arizona under this section likely would be handled by either the Special
Agent in Charge (SAC) Phoenix (the local HSI office), or the Field Office Director (FOD)
Phoenix (the local ERO office). Both offices currently have broad portfolios of responsibility.
Notably, SAC Phoenix is responsible for investigating crimes at eight ports of entry and two
international airports. FOD Phoenix is responsible for two significant detention centers located
in Florence and Eloy, Arizona, and a large number of immigration detainees housed at a local

county jail in Pinal County, Arizona. FOD Phoenix also has a fugitive operations team, a robust

criminal alien program, and it manages the 287(g) programs in the counties of Maricopa,
Yavapai, and Pinal, as well as at the Arizona Department of Corrections.

42.  Neither the SAC nor the FOD offices in Phoenix are staffed to assume additional
duties. Inquiries from state and local law enforcement officers about a subject’s immigration

status could be routed to the Law Enforcement Support Center in Vermont or to agents and

officers stationed at SAC or FOD Phoenix. ICE resources are currently engaged in investigating

criminal violations and managing the enforcement priorities and existing enforcement efforts,
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and neither the SAC nor FOD Phoenix are scheduled for a significant increase in resources to
accommodate additional calls from state and local law enforcement. Similarly, the FOD and
SAC offices in Arizona are not equipped to respond to any appreciable increase in requests from
Arizona to take custody of aliens apprehended by the state.

43, Moreover, ICE’s detention capacity is limited. In FY 2009, FOD Phoenix was
provided with funds to detain no more than approximately 2,900 detention beds on an average
day. FOD Phoenix uses that detention budget and available bed space not only for aliens
arrested in Arizona, but also aliens transferred from Los Angeles, San Francisco, and San Diego.
Notably, the President’s budget for FY 2011 does not request an increase in money to purchase
detention space. And with increasing proportions of criminal aliens in ICE custody and static
bed space, the detention resources will be directed to those aliens who present a danger to the
community and the greatest risk of flight.

44,  Thus, to respond to the number of referrals likely to be generated by enforcement
of SB 1070 would require ICE to divert existing resources from other duties, resulting in fewer
resources being available to dedicate to cases and aliens within ICE’s priorities. This outcome is
especially problematic because ICE’s current priorities are focused on national security, public
safety, and security of the border. Diverting resources to cover the influx of referrals from
Arizona (and other states, to the extent similar laws are adopted) could, therefore, mean
decreasing ICE’s ability to focus on priorities such as protecting national security or public safety
in order to pursue aliens who are in the United States illegally but pose no immediate or known
danger or threat to the safety and security of the public.

45.  An alternative to responding to the referrals from Arizona, and thus diverting

resources, is to largely disregard referrals from Arizona. But this too would have adverse
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consequences in that it could jeopardize ICE’s relationships with state and local law enforcement
agencies (LEAs). For example, LEAs often request ICE assistance when individuals are
encountered who are believed to be in the United States illegally. Since ICE is not always
available to immediately respond to LEA calls, potentially removable aliens are often released
back into the community. Historically, this caused some LEAs to complain that ICE was
unresponsive. In September 2006, to address this enforcement gap, the FOD office in Phoenix
created the Law Enforcement Agency Response (LEAR) Unit, a unit of officers specifically
dedicated to provide 24-hour response, 365 days per year. ICE’s efforts with this project to
ensure better response to LEAs would be undermined if ICE is forced to largely disregard
referrals from Arizona, and consequently may result in LEAs being less willing to cooperate with
ICE on various enforcement matters, including those high-priority targets on which ICE
enforcement is currently focused.

46.  In addition to section two of SB 1070, I understand that the stated purpose of the
act is to “make attrition through enforcement the public policy of all state and local government
agencies in Arizona,” and that the “provisions of this act are intended to work together to
discourage and deter the unlawful entry and presence of aliens and economic activity by persons
unlawfully present in the United States.” To this end, I understand that section three of SB 1070
authorizes Arizona to impose criminal penalties for failing to carry a registration document, that
sections four and five, along with existing provisions of Arizona law, prohibit certain alien
smuggling activity, as well as the transporting, concealing, and harboring of illegal aliens, and
that section six authorizes the warrantless arrest of certain aliens believed to be removable from

the United States.
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47.  The Arizona statute does not appear to make any distinctions based on the
circumstances of the individual aliens or to take account of the Executive Branch’s determination
with respect to individual aliens, such as to not pursue removal proceedings or grant some form
of relief from removal. Thus, an alien for whom ICE deliberately decided for humanitarian
reasons not to pursue removal proceedings or not to refer for criminal prosecution, despite the
fact that the alien may be in the United States illegally, may still be prosecuted under the
provisions of the Arizona law. DHS maintains the primary interest in the humane treatment of
aliens and the fair administration of federal immigration laws. The absence of a federal
prosecution does not necessarily indicate a lack of federal resources; rather, the Federal
Government often has affirmative reasons for not prosecuting an alien. For example, ICE may
exercise its discretionary authority to grant deferred action to an alien in order to care for a sick
child. ICE’s humanitarian interests would be undermined if that alien was then detained or
arrested by Arizona authorities for being illegally present in the United States.

48.  Similarly, certain aliens who meet statutory requirements may seek to apply for
asylum in the United States, pursuant to 8 U.S.C. § 1158, based on their having been persecuted
in the past or because of a threat of future persecution. The asylum statute recognizes a policy in
favor of hospitality to persecuted aliens. In many cases, these aliens are not detained while they
pursue protection, and they do not have the requisite immigration documents that would provide
them lawful status within the United States during that period. Under SB 1070, these aliens
could be subjected to detention or arrest based on the state’s priorities, despite the fact that
affirmative federal policy supports not detaining or prosecuting the alien.

49.  Additionally, some aliens who do not qualify for asylum may qualify instead for

withholding of removal under 8 U.S.C. § 1231(b)(3). Similar to asylum, withholding of removal
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provides protection in the United States for aliens who seek to escape persecution. Arizona’s
detention or arrest of these aliens would not be consistent with the Government’s desire to ensure
their humanitarian treatment.

50.  Further, there are many aliens in the United States who seek protection from
removal under the federal regulatory provisions at 8 C.F.R. § 208.18 implementing the
Government’s non-refoulement obligations under Article 3 of the United Nations Convention
Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT). In
many cases, these aliens are not detained while they pursue CAT protection. Under SB 1070,
these aliens could be subjected to detention or arrest based on the state’s priorities. The detention
or arrest of such aliens would be inconsistent with the Government’s interest in ensuring their
humane treatment, especially where such aliens may have been subject to torture before they
came to the U.S.

51.  Application of SB 1070 also could undermine ICE’s efforts to secure the
cooperation of confidential informants, witnesses, and victims who are present in the United
States without legal status. The stated purpose of SB 1070, coupled with the extensive publicity
surrounding this law, may lead illegal aliens to believe, rightly or wrongly, that they will be
subject to immigration detention and removal if they cooperate with authorities, not to mention
the possibility that they may expose themselves to sanctions under Arizona law if they choose to
cooperate with authorities. Consequently, SB 1070 very likely will chill the willingness of
certain aliens to cooperate with ICE. Although ICE has tools to address those concerns, SB 1070
would undercut those efforts, and thus risks ICE’s investigation and prosecution of criminal
activity, such as that related to illegal employment, the smuggling of contraband or people, or

human trafficking.
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52. Moreover, just as the ICE offices in Arizona are not staffed to respond to
additional inquiries about the immigration status of individuals encountered by Arizona, or to
and arrest or detain appreciably more aliens not within ICE’s current priorities, the offices are not
staffed to provide personnel to testify in Arizona state criminal proceedings related to a
defendant’s immigration status, such as a “Simpson Hearing” where there is indication that a
person may be in the United States illegally and the prosecutor invokes Arizona Revised Statute
§ 13-3961(A)(a)(ii) (relating to determination of immigration status for purposes of bail). In
some federal criminal immigration cases, Assistant United States Attorneys call ICE special
agents to testify to provide such information as a person’s immigration history or status. If ICE
agents are asked to testify in a significant number of state criminal proceedings, as contemplated
under SB 1070, they will be forced either to divert resources from federal priorities, or to refuse
to testify in those proceedings, thus damaging their relationships with the state and local officials
whose cooperation is often of critical importance in carrying out federal enforcement priorities.

53.  Enforcement of SB 1070 also threatens ICE’s cooperation from foreign
governments. For example, the Government of Mexico, a partner to ICE in many law
enforcement efforts and in repatriation of Mexican nationals, has expressed strong concern about
Arizona’s law. On May 19, 2010, President Barack Obama and Mexican President Felipe
Calderdn held a joint news conference, during which President Calderdn criticized the Arizona
immigration law, saying it criminalized immigrants. President Calderon reiterated these
concerns to a joint session of the United States Congress on May 20, 2010. Any decrease in
participation and support from the Government of Mexico will hinder ICE efforts to prioritize

and combat cross-border crime.
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54.  The Government of Mexico is not the only foreign nation that has expressed
concern about SB 1070. Should there be any decreased cooperation from foreign governments
in response to Arizona’s enforcement of SB 1070, the predictable result of such decreased
cooperation would be an adverse impact on the effectiveness and efficiency of ICE’s

enforcement activities, which I have detailed above.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief. Executed the lﬁ day of July 2010 in Washington, D.C.

-

Danfel’ H."Ragsdale

Executive Associate Director

Management and Administration

U.S. Immigration and Customs Enforcement
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assisting the Department of Justice with federal court litigation; that in many instances
we lack sufficient staff to adequately brief Board appeals or oppositions to motions to
reopen; and that the opportunities to exercise prosecutorial discretion arise at many
different points in the removal process.

To elaborate on this last point, the universe of opportunities to exercise prosecutorial
discretion is large. Those opportunities arise in the pre-filing stage, when, for example,
we can advise clients who consult us whether or not to file NTAs or what charges and
evidence to base them on. They arise in the course of litigating the NTA in
immigration court, when we may want, among other things, to move to dismiss a case
as legally insufficient, to amend the NTA, to decide not to oppose a grant of relief, to
join in a motion to reopen, or to stipulate to the admission of evidence. They arise after
the immigration judge has entered an order, when we must decide whether to appeal all
or part of the decision. Or they may arise in the context of DRO’s decision to detain
aliens, when we must work closely with DRO in connection with defending that
decision in the administrative or federal courts. In the 50-plus immigration courtrooms
across the United States in which we litigate, OPLA’s trial attorneys continually face
these and other prosecutorial discretion questions. Litigating with maximum efficiency
requires that we exercise careful yet quick judgment on questions involving
prosecutorial discretion. This will require that OPLA’s trial attorneys become very
familiar with the principles in this memorandum and how to apply them.

Further giving rise to the need for this guidance is the extraordinary volume of
immigration cases that is now reaching the United States Courts of Appeals. Since
2001, federal court immigration cases have tripled. That year, there were 5,435 federal
court cases. Four years later, in fiscal year 2004, that number had risen to 14,699
federal court cases. Fiscal year 2005 federal court immigration cases will approximate
15,000. The lion’s share of these cases consists of petitions for review in the United
States Courts of Appeal. Those petitions are now overwhelming the Department of
Justice’s Office of Immigration Litigation, with the result that the Department of Justice
has shifted responsibility to brief as many as 2,000 of these appellate cases to other
Departmental components and to the U.S. Attorneys” Offices. This, as you know, has
brought you into greater contact with Assistant U.S. Attorneys who are turning to you
for assistance in remanding some of these cases. This memorandum is also intended to
lessen the number of such remand requests, since it provides your office with guidance
to assist you in eliminating cases that would later merit a remand.

Given the complexity of immigration law, a complexity that federal courts at all levels
routinely acknowledge in published decisions, your expert assistance to the U.S.
Attorneys is critical.' It is all the more important because the decision whether to

' As you know, if and when your resources permit it, I encourage you to speak with your respective
United States Attorneys’ Offices about having those Offices designate Special Assistant U.S. Attorneys
from OPLA’s ranks to handle both civil and criminal federal court immigration litigation. The U.S.
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proceed with litigating a case in the federal courts must be gauged for reasonableness,
lest, in losing the case, the courts award attorneys’ fees against the government pursuant
to the Equal Access to Justice Act, 28 U.S.C. 2412. In the overall scheme of litigating
the removal of aliens at both the administrative and federal court level, litigation that
often takes years to complete, it is important that we all apply sound principles of
prosecutorial discretion, uniformly throughout our offices and in all of our cases, to
ensure that the cases we litigate on behalf of the United States, whether at the
administrative level or in the federal courts, are truly worth litigating.

% %k sk ok ok ok ok ok ok ok

With this background in mind, I am directing that all OPLA attorneys apply the
following principles of prosecutorial discretion:

1) Prosecutorial Discretion Prior to or in Lieu of NTA Issuance:

In the absence of authority to cancel NTAs, we should engage in client liaison with
CBP, CIS (and ICE) via, or in conjunction with, CIS/CBP attorneys on the issuance of
NTAs. We should attempt to discourage issuance of NTAs where there are other
options available such as administrative removal, crewman removal, expedited removal
or reinstatement, clear eligibility for an immigration benefit that can be obtained outside
of immigration court, or where the desired result is other than a removal order.

It is not wise or efficient to place an alien into proceedings where the intent is to allow
that person to remain unless, where compelling reasons exist, a stayed removal order
might yield enhanced law enforcement cooperation. See Attachment A (Memorandum
from Wesley Lee, ICE Acting Director, Office of Detention and Removal, Alien
Witnesses and Informants Pending Removal (May 18, 2005)); see also Attachment B
(Detention and Removal Officer’s Field Manual, Subchapters 20.7 and 20.8, for further
explanation on the criteria and procedures for stays of removal and deferred action).

Examples:

e Immediate Relative of Service Person- If an alien is an immediate relative of a
military service member, a favorable exercise of discretion, including not issuing an
NTA, should be a prime consideration. Military service includes current or former
members of the Armed Forces, including: the United States Army, Air Force, Navy,
Marine Corps, Coast Guard, or National Guard, as well as service in the Philippine
Scouts. OPLA counsel should analyze possible eligibility for citizenship under

Attorneys’ Offices will benefit greatly from OPLA SAUSAs, especially given the immigration law
expertise that resides in each of your Offices, the immigration law’s great complexity, and the extent to
which the USAOs are now overburdened by federal immigration litigation.
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sections 328 and 329. See Attachment C (Memorandum from Marcy M. Forman,
Director, Office of Investigations, Issuance of Notices to Appeal, Administrative
Orders of Removal, or Reinstatement of a Final Removal Order on Aliens with
United States Military Service (June 21, 2004)).

e Clearly Approvable I-130/1-485- Where an alien is the potential beneficiary of
a clearly approvable I-130/1-485 and there are no serious adverse factors that
otherwise justify expulsion, allowing the alien the opportunity to legalize his or her
status through a CIS-adjudicated adjustment application can be a cost-efficient
option that conserves immigration court time and benefits someone who can be
expected to become a lawful permanent resident of the United States. See
Attachment D (Memorandum from William J. Howard, OPLA Principal Legal
Advisor, Exercising Prosecutorial Discretion to Dismiss Adjustment Cases (October
6, 2005)).

¢ Administrative Voluntary Departure- We may be consulted in a case where
administrative voluntary departure is being considered. Where an alien is eligible
for voluntary departure and likely to depart, OPLA attorneys are encouraged to
facilitate the grant of administrative voluntary departure or voluntary departure
under safeguards. This may include continuing detention if that is the likely end
result even should the case go to the Immigration Court.

e NSEERS Failed to Register- Where an alien subject to NSEERS registration
failed to timely register but is otherwise in status and has no criminal record, he
should not be placed in proceedings if he has a reasonable excuse for his failure.
Reasonably excusable failure to register includes the alien’s hospitalization,
admission into a nursing home or extended care facility (where mobility is severely
limited); or where the alien is simply unaware of the registration requirements. See
Attachment E (Memorandum from Victor Cerda, OPLA Acting Principal Legal
Advisor, Changes to the National Security Entry Exit Registration System
(NSEERS)(January 8, 2004)).

e Sympathetic Humanitarian Factors- Deferred action should be considered
when the situation involves sympathetic humanitarian circumstances that rise to
such a level as to cry for an exercise of prosecutorial discretion. Examples of this
include where the alien has a citizen child with a serious medical condition or
disability or where the alien or a close family member is undergoing treatment for a
potentially life threatening disease. DHS has the most prosecutorial discretion at
this stage of the process.

2) Prosecutorial Discretion after the Notice to Appear has issued, but before
the Notice to Appear has been filed:

We have an additional opportunity to appropriately resolve a case prior to
expending court resources when an NTA has been issued but not yet filed with the
immigration court. This would be an appropriate action in any of the situations
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identified in #1. Other situations may also arise where the reasonable and rational
decision is not to prosecute the case.

Example:

e U or T visas- Where a “U” or “T” visa application has been submitted, it
may be appropriate not to file an NTA until a decision is made on such an
application. In the event that the application is denied then proceedings
would be appropriate.

3) Prosecutorial Discretion after NTA Issuance and Filing:

The filing of an NTA with the Immigration Court does not foreclose further
prosecutorial discretion by OPLA Counsel to settle a matter. There may be
ample justification to move the court to terminate the case and to thereafter
cancel the NTA as improvidently issued or due to a change in circumstances
such that continuation is no longer in the government interest.> We have
regulatory authority to dismiss proceedings. Dismissal is by regulation without
prejudice. See 8 CFR §§ 239.2(c), 1239.2(c). In addition, there are numerous
opportunities that OPLA attorneys have to resolve a case in the immigration
court. These routinely include not opposing relief, waiving appeal or making
agreements that narrow issues, or stipulations to the admissibility of evidence.
There are other situations where such action should also be considered for
purposes of judicial economy, efficiency of process or to promote justice.

Examples:

* Unfortunately, DHS’s regulations, at 8 C.F.R. 239.1, do not include OPLA’s attorneys among the 38
categories of persons given authority there to issue NTAs and thus to cancel NTAs. That being said,
when an OPLA attorney encounters an NTA that lacks merit or evidence, he or she should apprise the
issuing entity of the deficiency and ask that the entity cure the deficiency as a condition of OPLA’s
going forward with the case. If the NTA has already been filed with the immigration court, the OPLA
attorney should attempt to correct it by filing a form I-261, or, if that will not correct the problem,
should move to dismiss proceedings without prejudice. We must be sensitive, particularly given our
need to prioritize our national security and criminal alien cases, to whether prosecuting a particular case
has little law enforcement value to the cost and time required. Although we lack the authority to sua
sponte cancel NTAs, we can move to dismiss proceedings for the many reasons outlined in 8 CFR §
239.2(a) and 8 CFR § 1239.2(c). Moreover, since OPLA attorneys do not have independent authority
to grant deferred action status, stays of removal, parole, etc., once we have concluded that an alien
should not be subjected to removal, we must still engage the client entity to "defer" the action, issue the
stay or initiate administrative removal.
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* Relief Otherwise Available- We should consider moving to dismiss
proceedings without prejudice where it appears in the discretion of the OPLA
attorney that relief in the form of adjustment of status appears clearly approvable
based on an approvable I-130 or I-140 and appropriate for adjudication by CIS. See
October 6, 2005 Memorandum from Principal Legal Advisor Bill Howard, supra.
Such action may also be appropriate in the special rule cancellation NACARA
context. We should also consider remanding a case to permit an alien to pursue
naturalization.” This allows the alien to pursue the matter with CIS, the DHS entity
with the principal responsibility for adjudication of immigration benefits, rather than
to take time from the overburdened immigration court dockets that could be
expended on removal issues.

e Appealing Humanitarian Factors- Some cases involve sympathetic
humanitarian circumstances that rise to such a level as to cry for an exercise of
prosecutorial discretion. Examples of this, as noted above, include where the alien
has a citizen child with a serious medical condition or disability or where the alien
or a close family member is undergoing treatment for a potentially life threatening
disease. OPLA attorneys should consider these matters to determine whether an
alternative disposition is possible and appropriate. Proceedings can be reinstituted
when the situation changes. Of course, if the situation is expected to be of relatively
short duration, the Chief Counsel Office should balance the benefit to the
Government to be obtained by terminating the proceedings as opposed to
administratively closing proceedings or asking DRO to stay removal after entry of
an order.

e Law Enforcement Assets/Cls- There are often situations where federal, State or
local law enforcement entities desire to have an alien remain in the United States for
a period of time to assist with investigation or to testify at trial. Moving to dismiss a
case to permit a grant of deferred action may be an appropriate result in these
circumstances. Some offices may prefer to administratively close these cases, which
gives the alien the benefit of remaining and law enforcement the option of
calendaring proceedings at any time. This may result in more control by law
enforcement and enhanced cooperation by the alien. A third option is a stay.

4) Post-Hearing Actions:

Post-hearing actions often involve a great deal of discretion. This includes a
decision to file an appeal, what issues to appeal, how to respond to an alien’s appeal,
whether to seek a stay of a decision or whether to join a motion to reopen. OPLA

? Once in proceedings, this typically will occur only where the alien has shown prima facie eligibility
for naturalization and that his or her case involves exceptionally appealing or humanitarian factors. 8
CFR §1239.1(f). It is improper for an immigration judge to terminate proceedings absent an affirmative
communication from DHS that the alien would be eligible for naturalization but for the pendency of the
deportation proceeding. Matter of Cruz, 15 I&N Dec. 236 (BIA 1975); see Nolan v. Holmes, 334 F.3d
189 (2d Cir. 2003) (Second Circuit upholds BIA’s reliance on Matter of Cruz when petitioner failed to
establish prima facie eligibility.).
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attorneys are also responsible for replying to motions to reopen and motions to
reconsider. The interests of judicial economy and fairness should guide your actions
in handling these matters.

Examples:

e Remanding to an Immigration Judge or Withdrawing Appeals- Where the
appeal brief filed on behalf of the alien respondent is persuasive, it may be
appropriate for an OPLA attorney to join in that position to the Board, to agree to
remand the case back to the immigration court, or to withdraw a government appeal
and allow the decision to become final.

e Joining in Untimely Motions to Reopen- Where a motion to reopen for
adjustment of status or cancellation of removal is filed on behalf of an alien
with substantial equities, no serious criminal or immigration violations, and
who is legally eligible to be granted that relief except that the motion is
beyond the 90-day limitation contained in & C.F.R. § 1003.23, strongly
consider exercising prosecutorial discretion and join in this motion to reopen
to permit the alien to pursue such relief to the immigration court.

e Federal Court Remands to the BIA- Cases filed in the federal courts
present challenging situations. In a habeas case, be very careful to assess the
reasonableness of the government’s detention decision and to consult with
our clients at DRO. Where there are potential litigation pitfalls or unusually
sympathetic fact circumstances and where the BIA has the authority to
fashion a remedy, you may want to consider remanding the case to the BIA.
Attachments H and I provide broad guidance on these matters. Bring
concerns to the attention of the Office of the United States Attorney or the
Office of Immigration Litigation, depending upon which entity has
responsibility over the litigation. See generally Attachment F (Memorandum
from OPLA Appellate Counsel, U.S. Attorney Remand Recommendations
(rev. May 10, 2005)); see also Attachment G (Memorandum from Thomas
W. Hussey, Director, Office of Immigration Litigation, U.S. Department of
Justice, Remand of Immigration Cases (Dec. 8, 2004)).

e In absentia orders. Reviewing courts have been very critical of in
absentia orders that, for such things as appearing late for court, deprive aliens
of a full hearing and the ability to pursue relief from removal. This is
especially true where court is still in session and there does not seem to be
any prejudice to either holding or rescheduling the hearing for later that day.
These kinds of decisions, while they may be technically correct, undermine
respect for the fairness of the removal process and cause courts to find
reasons to set them aside. These decisions can create adverse precedent in
the federal courts as well as EAJA liability. OPLA counsel should be
mindful of this and, if possible, show a measured degree of flexibility, but
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only if convinced that the alien or his or her counsel is not abusing the
removal court process.

5) Final Orders- Stays and Motions to Reopen/Reconsider:

Attorney discretion doesn’t cease after a final order. We may be consulted
on whether a stay of removal should be granted. See Attachment B
(Subchapter 20.7). In addition, circumstances may develop whether the
proper and just course of action would be to move to reopen the proceeding
for purposes of terminating the NTA.

Examples:

e Ineffective Assistance- An OPLA attorney is presented with a situation where
an alien was deprived of an opportunity to pursue relief, due to incompetent counsel,
where a grant of such relief could reasonably be anticipated. It would be
appropriate, assuming compliance with Matter of L.ozada, to join in or not oppose
motions to reconsider to allow the relief applications to be filed.

¢ Witnesses Needed, Recommend a Stay- State law enforcement authorities need
an alien as a witness in a major criminal case. The alien has a final order and will
be removed from the United States before trial can take place. OPLA counsel may
recommend that a stay of removal be granted and this alien be released on an order
of supervision.

% %k %k %k k %k k k k %k

Prosecutorial discretion is a very significant tool that sometimes enables you to deal
with the difficult, complex and contradictory provisions of the immigration laws and
cases involving human suffering and hardship. It is clearly DHS policy that national
security violators, human rights abusers, spies, traffickers both in narcotics and people,
sexual predators and other criminals are removal priorities. It is wise to remember that
cases that do not fall within these categories sometimes require that we balance the cost
of an action versus the value of the result. Our reasoned determination in making
prosecutorial discretion decisions can be a significant benefit to the efficiency and
fairness of the removal process.

Official Use Disclaimer:

This memorandum is protected by the Attorney/Client and Attorney Work product privileges
and is for Official Use Only. This memorandum is intended solely to provide legal advice to
the Office of the Chief Counsels (OCC) and their staffs regarding the appropriate and lawful
exercise of prosecutorial discretion, which will lead to the efficient management of resources.
It is not intended to, does not, and may not be relied upon to create or confer any right(s) or
benefit(s), substantive or procedural, enforceable at law by any individual or other party in
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removal proceedings, in litigation with the United States, or in any other form or manner.
Discretionary decisions of the OCC regarding the exercise of prosecutorial discretion under
this memorandum are final and not subject to legal review or recourse. Finally this internal
guidance does not have the force of law, or of a Department of Homeland Security Directive.



Case 2:10-cv-01413-NVW Document 6-4 Filed 07/06/10 Page 42 of 55

ATTACHMENT C



Case 2:10-cv-01413-NVW Document 6-4 Filed 07/06/10 Page 43 of 55

U.S. Department of Justice

: ﬁ?- Immigration and Naturalization Service
S
HQOPP 50/4
Office of the Commissioner 4251 Street NW

Washington, DC 20536

NQOV 17 2000

MEMORANDUM TO REGIONAL DIRECTORS
DISTRICT DIRECTORS
CHIEF PATROL AGENTS
REGIONAL AND DISTRICT COUNSEL

SUBJECT: Exercising Prosecutorial Discretion

Since the 1996 amendments to the Immigration and Nationality Act (INA) which limited
the authority of immigration judges to provide relief from removal in many cases, there has been
increased attention to the scope and exercise of the Immigration and Naturalization Service's
(INS or the Service) prosecutorial discretion. This memorandum describes the principles with
which INS exercises prosecutorial discretion and the process to be followed in making and
monitoring discretionary decisions. Service officers are not only authorized by law but expected
to exercise discretion in ajudicious manner at all stages of the enforcement process—-from
planning investigations to enforcing final orders—subject to their chains of command and to the
particular responsibilities and authority applicable to their specific position. In exercising this
discretion, officers must take into account the principles described below in order to promote the
efficient and effective enforcement of the immigration laws and the interests of justice.

More specific guidance geared to exercising discretion in particular program areas
already exists in some instances, and other program-specific guidance will follow separately.

! For example, standards and procedures for placing an alien in deferred action status are provided in the Standard
Operating Procedures for Enforcement Officers. Arrest, Detention, Processing, and Removal (Standard Operating
Procedures), Part X. This memorandum is intended to provide general principles, and does not replace any previous
specific guidance provided about particular INS actions, such as “ Supplemental Guidelines on the Use of
Cooperating Individuals and Confidential Informants Following the Enactment of IIRIRA,” dated December 29,
1997. This memorandum is not intended to address every situation in which the exercise of prosecutorial discretion
may be appropriate. If INS personnel in the exercise of their duties recognize apparent conflict between any of their
specific policy requirements and these general guidelines, they are encouraged to bring the matter to their
supervisor’'s attention, and any conflict between policies should be raised through the appropriate chain of command
for resolution.
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However, INS officers should continue to exercise their prosecutorial discretion in appropriate
cases during the period before more specific program guidance is issued.

A statement of principles concerning discretion es anumber of important purposes.
As described in the “Principles of Federal Prosecution,” “part of the U.S. Attorneys’ manual,
such principles provide convenient reference points for the process of making prosecutorial
decisions; facilitate the task of training new officersin the discharge of their duties; contribute to
more effective management of the Government’s limited prosecutoria resources by promoting
greater consistency among the prosecutorial activities of different offices and between their
activitiesand the INS' law enforcement priorities; make possible better coordination of
investigative and prosecutoria activity by enhancing the understanding between the investigative
and prosecutorial components; and inform the public of the careful process by which
prosecutorial decisions are made.

L egal and Policy Background

“Prosecutorial discretion” is the authority of an agency charged with enforcing alaw to
decide whether to enforce, or not to enforce, the law against someone. The INS, like other law
enforcement agencies, has prosecutorial discretion and exercisesit every day. Inthe
immigration context, the term applies not only to the decision to issue, serve, or file a Notice to
Appear (NTA), but also to abroad range of other discretionary enforcement decisions, including
among others. Focusing investigative resources on particular offenses or conduct; deciding
whom to stop, question, and arrest; maintaining an alien in custody; seeking expedited removal
or other forms of removal by means other than aremoval proceeding; settling or dismissing a
proceeding; granting deferred action or staying afinal order; agreeing to voluntary departure,
withdrawal of an application for admission, or other action in lieu of removing the alien;
pursuing an appeal; and executing aremoval order.

The “favorable exercise of prosecutorial discretion” means a discretionary decision not to
assert the full scope of the INS' enforcement authority as permitted under the law. Such
decisions will take different forms, depending on the status of a particular matter, but include
decisions such as not issuing an NTA (discussed in more detail below under “Initiating
Proceedings’), not detaining an alien placed in proceedings (where discretion remains despite
mandatory detention requirements), and approving deferred action.

2 For this discussion, and much else in this memorandum, we have relied heavily upon the Principles of Federal
Prosecution, chapter 9-27.000 in the U.S. Department of Justice’s United States Attorneys' Manual (Oct. 1997).
There are significant differences, of course, between the role of the U.S. Attorneys' officesin the criminal justice
system, and INS responsibilities to enforce the immigration laws, but the general approach to prosecutorial
discretion stated in this memorandum reflects that taken by the Principles of Federal Prosecution.




Case 2:10-cv-01413-NVW Document 6-4 Filed 07/06/10 Page 45 of 55

Memorandum for Regional Directors, et al. Page 3
Subject: Exercising Prosecutorial Discretion

Courts recognize that prosecutorial discretion appliesin the civil, administrative arena
just asit doesin criminal law. Moreover, the Supreme Court “has recognized on several
occasions over many years that an agency’ s decision not to prosecute or enforce, whether
through civil or criminal process, is a decision generally committed to an agency’ s absolute
discretion.” Heckler v. Chaney, 470 U.S. 821, 831 (1985). Both Congress and the
Supreme Court have recently reaffirmed that the concept of prosecutorial discretion appliesto
INS enforcement activities, such as whether to place an individual in deportation proceedings.
INA section 242(g); Reno v. American-Arab Anti-Discrimination Committee, 525 U.S. 471
(1999). The*“discretion” in prosecutorial discretion means that prosecutorial decisions are not
subject to judicial review or reversal, except in extremely narrow circumstances. Consequently,
it isapowerful tool that must be used responsibly.

As alaw enforcement agency, the INS generally has prosecutoria discretion within its
area of law enforcement responsibility unless that discretion has been clearly limited by statutein
away that goes beyond standard terminology. For example, a statute directing that the INS
“shall” remove removable aliens would not be construed by itself to limit prosecutorial
discretion, but the specific limitation on releasing certain criminal aliens in section 236(c)(2) of
the INA evidences a specific congressional intention to limit discretion not to detain certain
criminal aliensin removal proceedings that would otherwise exist. Personnel who are unsure
whether the INS has discretion to take a particular action should consult their supervisor and
legal counsel to the extent necessary.

It isimportant to recognize not only what prosecutorial discretion is, but also what it is
not. The doctrine of prosecutorial discretion applies to law enforcement decisions whether, and
to what extent, to exercise the coercive power of the Government over liberty or property, as
authorized by law in cases when individuals have violated the law. Prosecutorial discretion does
not apply to affirmative acts of approval, or grants of benefits, under a statute or other applicable
law that provides requirements for determining when the approval should be given. For
example, the INS has prosecutorial discretion not to place aremovable alien in proceedings, but
it does not have prosecutorial discretion to approve a naturalization application by an alien who
isineligible for that benefit under the INA.

This distinction is not always an easy, bright-line rule to apply. In many cases, INS
decisionmaking involves both a prosecutorial decision to take or not to take enforcement action,
such as placing an alien in removal proceedings, and a decision whether or not the alienis
substantively eligible for abenefit under the INA. In many cases, benefit decisions involve the
exercise of significant discretion which in some casesis not judicialy reviewable, but which is
not prosecutorial discretion.

Prosecutoria discretion can extend only up to the substantive and jurisdictional limits of
the law. It can never justify an action that isillegal under the substantive law pertaining to the
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conduct, or one that while legal in other contexts, is not within the authority of the agency or
officer taking it. Prosecutorial discretion to take an enforcement action does not modify or waive
any legal requirements that apply to the action itself. For example, an enforcement decision to
focus on certain types of immigration violators for arrest and removal does not mean that the INS
may arrest any person without probable cause to do so for an offense within its jurisdiction.
Service officers who are in doubt whether a particular action complies with applicable
constitutional, statutory, or case law requirements should consult with their supervisor and obtain
advice from the district or sector counsel or representative of the Office of General Counsel to
the extent necessary.

Finally, exercising prosecutorial discretion does not lessen the INS' commitment to
enforce the immigration laws to the best of our ability. It isnot an invitation to violate or ignore
the law. Rather, it isameansto use the resources we have in away that best accomplishes our
mission of administering and enforcing the immigration laws of the United States.

Principles of Prosecutorial Discretion

Like all law enforcement agencies, the INS has finite resources, and it is not possible to
investigate and prosecute al immigration violations. The INS historically has responded to this
limitation by setting prioritiesin order to achieve avariety of goals. These goalsinclude
protecting public safety, promoting the integrity of the legal immigration system, and deterring
violations of the immigration law.

It is an appropriate exercise of prosecutorial discretion to give priority to investigating,
charging, and prosecuting those immigration violations that will have the greatest impact on
achieving these goals. The INS has used this principle in the design and execution of its border
enforcement strategy, its refocus on criminal smuggling networks, and its concentration on fixing
benefit-granting processes to prevent fraud. An agency’s focus on maximizing itsimpact under
appropriate principles, rather than devoting resources to cases that will do less to advance these
overall interests, isacrucial element in effective law enforcement management.

The Principles of Federal Prosecution governing the conduct of U.S. Attorneys use the
concept of a“substantial Federal interest.” A U.S. Attorney may properly decline a prosecution
if “no substantial Federal interest would be served by prosecution.” This principle provides a
useful frame of reference for the INS, although applying it presents challenges that differ from
those facing aU.S. Attorney. In particular, asimmigration is an exclusively Federal
responsibility, the option of an adequate alternative remedy under state law is not available. In
an immigration case, the interest at stake will aways be Federal. Therefore, we must place
particular emphasis on the element of substantiality. How important is the Federal interest in the
case, as compared to other cases and priorities? That is the overriding question, and answering it
reguires examining a number of factors that may differ according to the stage of the case.
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As ageneral matter, INS officers may decline to prosecute alegally sufficient
immigration case if the Federgimmigration enforcement interest that would be served by
prosecution is not substantial .3"Except as may be provided specifically in other policy statements
or directives, the responsibility for exercising prosecutorial discretion in this manner rests with
the District Diregtor (DD) or Chief Patrol Agent (CPA) based on his or her common sense and
sound judgment.~The DD or CPA should obtain legal advice from the District or Sector Counsel
to the extent that such advice may be necessary and appropriate to ensure the sound and lawful
exercise of discretion, particularly with respect to cases pending before the Executive Office for
Immigration Review (EOI R).EDThe DD’sor CPA’s authority may be delegated to the extent
necessary and proper, except that decisions not to place aremovable aien in removal
proceedings, or decisions to move to terminate a proceeding which in the opinion of the District
or Sector Counsel islegally sufficient, may not be delegated to an officer who is not authorized
under 8 C.F.R. §239.1toissuean NTA. A DD’sor CPA’s exercise of prosecutorial discretion
will not normally be reviewed by Regional or Headquarters authority. However, DDs and CPAS
remain subject to their chains of command and may be supervised as necessary in their exercise
of prosecutorial discretion.

Investigations

Priorities for deploying investigative resources are discussed in other documents, such as
the interior enforcement strategy, and will not be discussed in detail in this memorandum. These
previously identified priorities include identifying and removing criminal and terrorist aliens,
deterring and dismantling alien smuggling, minimizing benefit fraud and document abuse,
responding to community complaints about illegal immigration and building partnerships to
solve local problems, and blocking and removing employers’ access to undocumented workers.
Even within these broad priority areas, however, the Service must make decisions about how
best to expend its resources.

Managers should plan and design operations to maximize the likelihood that serious
offenders will beidentified. Supervisors should ensure that front-line investigators understand
that it is not mandatory to issue an NTA in every case where they have reason to believe that an
alien isremovable, and agents should be encouraged to bring questionable cases to a supervisor’'s
attention. Operational planning for investigations should include consideration of appropriate
procedures for supervisory and legal review of individual NTA issuing decisions.

% In some cases even a substantial immigration enforcement interest in prosecuting a case could be outweighed by
other interests, such as the foreign policy of the United States. Decisions that require weighing such other interests
should be made at the level of responsibility within the INS or the Department of Justice that is appropriate in light
of the circumstances and interests involved.

* This general reference to DDs and CPAsis not intended to exclude from coverage by this memorandum other INS
personnel, such as Service Center directors, who may be called upon to exercise prosecutorial discretion and do not
report to DDs or CPAS, or to change any INS chains of command.

® Exercising prosecutorial discretion with respect to cases pending before EOIR involves procedures set forth at 8
CFR 239.2 and 8 CFR Part 3, such as obtaining the court’s approval of a motion to terminate proceedings.
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Careful design of enforcement operationsis akey element in the INS' exercise of prosecutorial
discretion. Managers should consider not smply whether a particular effort islegally
supportable, but whether it best advancesthe INS' goals, compared with other possible

uses of those resources. Asagenera matter, investigations that are specifically focused to
identify aliens who represent a high priority for removal should be favored over investigations
which, by their nature, will identify a broader variety of removable aiens. Even an operation
that is designed based on high-priority criteria, howeverldnay still identify individual alienswho
warrant a favorable exercise of prosecutoria discretion.

I nitiating and Pursuing Proceedings

Alienswho are subject to remova may come to the Service' s attention in a variety of
ways. For example, some aliens are identified as aresult of INS investigations, while others are
identified when they apply for immigration benefits or seek admission at a port-of-entry. While
the context in which the INS encounters an alien may, as a practical matter, affect the Service's
options, it does not change the underlying principle that the INS has discretion and should
exercise that discretion appropriately given the circumstances of the case.

Even when an immigration officer has reason to believe that an alien is removable and
that there is sufficient evidence to obtain afinal order of removal, it may be appropriate to
decline to proceed with that case. Thisistrue even when an alien is removable based on his or
her criminal history and when the alien—if served with an NTA—-would be subject to mandatory
detention. The INS may exercise its discretion throughout the enforcement process. Thus, the
INS can choose whether to issue an NTA, whether to cancel an NTA prior to filing with the
immigration court or move for dismissal in immigration court (under 8 CFR 239.2), whether to
detain (for those aliens not subject to mandatory detention), whether to offer an aternative to
removal such as voluntary departure or withdrawal of an application for admission, and whether
to stay an order of deportation.

The decision to exercise any of these options or other aternativesin a particular case
requires an individualized determination, based on the facts and the law. Asageneral matter, it
is better to exercise favorable discretion as early in the process as possible, once the relevant
facts have been determined, in order to conserve the Service' s resources and in recognition of the
alien’sinterest in avoiding unnecessary legal proceedings. However, there is often a conflict

® For example, operationsin county jails are designed to identify and remove criminal aliens, a high priority for the
Service. Nonetheless, an investigator working at a county jail and his or her supervisor should still consider whether
the exercise of prosecutorial discretion would be appropriate inindividual cases.
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between making decisions as soon as possible, and making them based on evaluating as many
relevant, credible facts as possible. Developing an extensive factual record prior to making a
charging decision may itself consume INS resources in away that negates any saving from
forgoing aremoval proceeding.

Generaly, adjudicators may have a better opportunity to develop a credible factual record
at an earlier stage than investigative or other enforcement personnel. It issimply not practicable
to require officers at the arrest stage to develop afull investigative record on the equities of each
case (particularly since the alien file may not yet be available to the charging office), and this
memorandum does not require such an analysis. Rather, what is needed is knowledge that the
INSisnot legally required to institute proceedings in every case, openness to that possibility in
appropriate cases, development of facts relevant to the factors discussed below to the extent that
it is reasonably possible to do so under the circumstances and in the timeframe that decisions
must be made, and implementation of any decision to exercise prosecutorial discretion.

There is no precise formulafor identifying which cases warrant a favorable exercise of
discretion. Factors that should be taken into account in deciding whether to exercise
prosecutorial discretion include, but are not limited to, the following:

e Immigration status. Lawful permanent residents generally warrant greater consideration.
However, other removable aliens may also warrant the favorable exercise of discretion,
depending on al the relevant circumstances.

e Length of residence in the United States: The longer an aien haslived in the United States,
particularly in legal status, the more this factor may be considered a positive equity.

e Criminal history: Officers should take into account the nature and severity of any criminal
conduct, as well as the time elapsed since the offense occurred and evidence of rehabilitation.
It is appropriate to take into account the actual sentence or fine that was imposed, as an
indicator of the seriousness attributed to the conduct by the court. Other factors relevant to
assessing crimina history include the alien’ s age at the time the crime was committed and
whether or not he or sheis arepeat offender.

» Humanitarian concerns: Relevant humanitarian concerns include, but are not limited to,
family tiesin the United States; medical conditions affecting the alien or the alien’ s family;
the fact that an alien entered the United States at a very young age; ties to one's home
country (e.g., whether the alien speaks the language or has relatives in the home country);
extreme youth or advanced age; and home country conditions.

e Immigration history: Alienswithout a past history of violating the immigration laws
(particularly violations such as reentering after removal, failing to appear at hearing, or
resisting arrest that show heightened disregard for the legal process) warrant favorable
consideration to agreater extent than those with such ahistory. The seriousness of any such
violations should also be taken into account.
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e Likelihood of ultimately removing the alien: Whether aremoval proceeding would have a
reasonable likelihood of ultimately achieving its intended effect, in light of the case
circumstances such as the alien’ s nationality, is afactor that should be considered.

e Likelihood of achieving enforcement goal by other means. In many cases, the dien’'s
departure from the United States may be achieved more expeditiously and economically by
means other than removal, such as voluntary return, withdrawal of an application for
admission, or voluntary departure.

e Whether thealieniseligible or islikely to become eligible for other relief: Although not
determinative on its own, it isrelevant to consider whether thereis alegal avenue for the
alien to regularize his or her statusif not removed from the United States. The fact that the
Service cannot confer complete or permanent relief, however, does not mean that discretion
should not be exercised favorably if warranted by other factors.

e Effect of action on future admissibility: The effect an action such as removal may have on
an alien can vary—for example, atime-limited as opposed to an indefinite bar to future
admissibility—and these effects may be considered.

e Current or past cooperation with law enforcement authorities: Current or past cooperation
with the INS or other law enforcement authorities, such asthe U.S. Attorneys, the
Department of Labor, or National Labor Relations Board, among others, weighs in favor of
discretion.

e Honorable U.S. military service: Military service with an honorable discharge should be
considered as afavorable factor. See Standard Operating Procedures Part V.D.8 (issuing an
NTA against current or former member of armed forces requires advance approval of
Regional Director).

e Community attention: Expressions of opinion, in favor of or in opposition to removal, may
be considered, particularly for relevant facts or perspectives on the case that may not have
been known to or considered by the INS. Public opinion or publicity (including media or
congressional attention) should not, however, be used to justify a decision that cannot be
supported on other grounds. Public and professional responsibility will sometimes require
the choice of an unpopular course.

e Resources availableto the INS: Asin planning operations, the resources available to the INS
to take enforcement action in the case, compared with other uses of the resources to fulfill
national or regional priorities, are an appropriate factor to consider, but it should not be
determinative. For example, when prosecutorial discretion should be favorably exercised
under these factorsin a particular case, that decision should prevail even if there is detention
Space available.

Obvioudly, not al of the factors will be applicable to every case, and in any particular case one
factor may deserve more weight than it might in another case. There may be other factors, not
on the list above, that are appropriate to consider. The decision should be based on the totality of
the circumstances, not on any one factor considered in isolation. General guidance such asthis
cannot provide a“bright line” test that may easily be applied to determine the “right” answer in
every case. In many cases, minds reasonably can differ, different factors may point in different
directions, and thereis no clearly “right” answer. Choosing a course of action in difficult
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cases must be an exercise of judgment by the responsible officer based on his or her experience,
good sense, and consideration of the relevant factors to the best of hisor her ability.

There are factors that may not be considered. Impermissible factorsinclude:

e An indi\fi_rliual’ srace, religion, sex, national origin, or political association, activities or
beliefs;”

e The officer’s own personal feelings regarding the individual; or

e The possible effect of the decision on the officer’s own professional or personal
circumstances.

In many cases, the procedura posture of the case, and the state of the factual record, will
affect the ability of the INS to use prosecutorial discretion. For example, since the INS cannot
admit an inadmissible alien to the United States unless awaiver is available, in many cases the
INS' options are more limited in the admission context at a port-of-entry than in the deportation
context.

Similarly, the INS may consider the range of options and information likely to be
available at alater time. For example, an officer called upon to make a charging decision may
reasonably determine that he or she does not have a sufficient, credible factual record upon
which to base afavorable exercise of prosecutorial discretion not to put the alien in proceedings,
that the record cannot be developed in the timeframe in which the decision must be made, that a
more informed prosecutorial decision likely could be made at alater time during the course of
proceedings, and that if the alien is not served with an NTA now, it will be difficult or
impossible to do so | ater.

Such decisions must be made, however, with due regard for the principles of these
guidelines, and in light of the other factors discussed here. For example, if thereis no relief
available to the alien in aremoval proceeding and the alien is subject to mandatory detention if

" This general guidance on factors that should not be relied upon in making a decision whether to enforce the law
against an individual is not intended to prohibit their consideration to the extent they are directly relevant to an
alien’s status under the immigration laws or eligibility for a benefit. For example, religion and political beliefs are
often directly relevant in asylum cases and need to be assessed as part of a prosecutorial determination regarding the
strength of the case, but it would be improper for an INS officer to treat aliens differently based on his personal
opinion about areligion or belief. Political activities may be relevant to a ground of removal on national security or
terrorism grounds. An alien’s nationality often directly affects his or her eligibility for adjustment or other relief, the
likelihood that he or she can be removed, or the availability of prosecutorial options such as voluntary return, and
may be considered to the extent these concerns are pertinent.
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placed in proceedings, that situation suggests that the exercise of prosecutorial discretion, if
appropriate, would be more useful to the INS if done sooner rather than later. It would be
improper for an officer to assume that someone else at some later time will aways be able to
make a more informed decision, and therefore never to consider exercising discretion.

Factors relevant to exercising prosecutorial discretion may come to the Service's
attention in various ways. For example, aliens may make requests to the INS to exercise
prosecutorial discretion by declining to pursue removal proceedings. Alternatively, there may be
cases in which an alien asks to be put in proceedings (for example, to pursue aremedy such as
cancellation of removal that may only be availablein that forum). In either case, the INS may
consider the request, but the fact that it is made should not determine the outcome, and the
prosecutorial decision should be based upon the facts and circumstances of the case. Similarly,
the fact that an alien has not requested prosecutorial discretion should not influence the analysis
of the case. Whether, and to what extent, any request should be considered is also a matter of
discretion. Although INS officers should be open to new facts and arguments, attempts to
exploit prosecutorial discretion as a delay tactic, as a means merely to revisit matters that have
been thoroughly considered and decided, or for other improper tactical reasons should be
rejected. Thereisno legal right to the exercise of prosecutorial discretion, and (as stated at the
close of this memorandum) this memorandum creates no right or obligation enforceable at law
by any alien or any other party.

Processfor Decisions

I dentification of Suitable Cases

No single process of exercising discretion will fit the multiple contexts in which the need
to exercise discretion may arise. Although this guidance is designed to promote consistency in
the application of the immigration laws, it is not intended to produce rigid uniformity among INS
officersin all areas of the country at the expense of the fair administration of the law. Different
offices face different conditions and have different requirements. Service managers and
supervisors, including DDs and CPASs, and Regional, District, and Sector Counsel must develop
mechanisms appropriate to the various contexts and priorities, keeping in mind that it is better to
exercise discretion as early in process as possible once the factual record has been identified Hn
particular, in cases whereiit is clear that no statutory relief will be available at the immigration
hearing and where detention will be mandatory, it best conserves the Service' s resources to make
adecision early.

Enforcement and benefits personnel at all levels should understand that prosecutorial
discretion exists and that it is appropriate and expected that the INS will exercise this authority in
appropriate cases. DDs, CPAs, and other supervisory officials (such as District and

8 DDs, CPAs, and other INS personnel should also be open, however, to possible reconsideration of decisions (either
for or against the exercise of discretion) based upon further devel opment of the facts.
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Sector Counsels) should encourage their personnel to bring potentially suitable cases for the
favorable exercise of discretion to their attention for appropriate resolution. To assist in
exercising their authority, DDs and CPAs may wish to convene a group to provide advice on
difficult cases that have been identified as potential candidates for prosecutorial discretion.

It is also appropriate for DDs and CPAs to develop alist of “triggers’ to help their
personnel identify cases at an early stage that may be suitable for the exercise of prosecutorial
discretion. These cases should then be reviewed at a supervisory level where a decision can be
made as to whether to proceed in the ordinary course of business, to develop additional facts, or
to recommend a favorable exercise of discretion. Such triggers could include the following facts
(whether proven or alleged):

Lawful permanent residents,

Aliens with a serious health condition;

Juveniles;

Elderly diens;

Adopted children of U.S. citizens;

U.S. military veterans,

Aliens with lengthy presencein United States (i.e., 10 years or more); or
Aliens present in the United States since childhood.

Since workloads and the type of removable aliens encountered may vary significantly
both within and between INS offices, thislist of possible trigger factors for supervisory review is
intended neither to be comprehensive nor mandatory in all situations. Nor isit intended to
suggest that the presence or absence of “trigger” facts should itself determine whether
prosecutorial discretion should be exercised, as compared to review of all the relevant factors as
discussed elsewhere in these guidelines. Rather, development of trigger criteriais intended
solely as a suggested means of facilitating identification of potential cases that may be suitable
for prosecutoria review as early as possible in the process.

Documenting Decisions

When aDD or CPA decides to exercise prosecutorial discretion favorably, that decision
should be clearly documented in the alien file, including the specific decision taken and its
factual and legal basis. DDs and CPAs may also document decisions based on a specific set of
facts not to exercise prosecutoria discretion favorably, but thisis not required by this guidance.

The alien should aso be informed in writing of a decision to exercise prosecutorial
discretion favorably, such as not placing him or her in removal proceedings or not pursuing a
case. Thisnormally should be done by letter to the alien and/or his or her attorney of record,
briefly stating the decision made and its consequences. It isnot necessary to recite the facts of
the case or the INS' evaluation of the facts in such letters. Although the specifics of the letter
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will vary depending on the circumstances of the case and the action taken, it must make it clear
to the alien that exercising prosecutorial discretion does not confer any immigration status,
ability to travel to the United States (unless the alien applies for and receives advance parole),
immunity from future removal proceedings, or any enforceable right or benefit upon the alien.
If, however, there is a potential benefit that is linked to the action (for example, the availability
of employment authorization for beneficiaries of deferred action), it is appropriate to identify it.

The obligation to notify an individual is limited to situations in which a specific,
identifiable decision to refrain from action is taken in a situation in which the alien normally
would expect enforcement action to proceed. For example, it is not necessary to notify aliens
that the INS has refrained from focusing investigative resources on them, but a specific decision
not to proceed with removal proceedings against an alien who has come into INS custody should
be communicated to the alien in writing. This guideline is not intended to replace existing
standard procedures or forms for deferred action, voluntary return, voluntary departure, or other
currently existing and standardized processes involving prosecutorial discretion.

Future Impact

Anissue of particular complexity isthe future effect of prosecutorial discretion decisions
in later encounters with the alien. Unlike the criminal context, in which statutes of limitation and
venue requirements often preclude one U.S. Attorney’ s office from prosecuting an offense that
another office has declined, immigration violations are continuing offenses that, as a general
principle of immigration law, continue to make an alien legally removabl e regardless of
adecision not to pursue removal on aprevious occasion. An aien may come to the attention of
the INS in the future through seeking admission or in other ways. An INS office should abide by
afavorable prosecutorial decision taken by another office as a matter of INS policy, absent new
facts or changed circumstances. However, if aremoval proceeding is transferred from one INS
district to another, the district assuming responsibility for the case is not bound by the charging
district’sdecision to proceed with an NTA, if the facts and circumstances at alater stage suggest
that afavorable exercise of prosecutorial discretion is appropriate.

Service offices should review alien files for information on previous exercises of
prosecutorial discretion at the earliest opportunity that is practicable and reasonable and take any
such information into account. In particular, the office encountering the alien must carefully
assess to what extent the relevant facts and circumstances are the same or have changed either
procedurally or substantively (either with respect to later developments, or more detailed
knowledge of past circumstances) from the basis for the original exercise of discretion. A
decision by an INS office to take enforcement action against the subject of a previous
documented exercise of favorable prosecutorial discretion should be memorialized with a
memorandum to the file explaining the basis for the decision, unless the charging documents on
their face show amaterial difference in facts and circumstances (such as a different ground of
deportability).
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Legal Liability and Enfor ceability

The question of liability may arise in the implementation of this memorandum. Some
INS personnel have expressed concerns that, if they exercise prosecutorial discretion favorably,
they may become subject to suit and personal liability for the possible consequences of that
decision. We cannot promise INS officers that they will never be sued. However, we can assure
our employees that Federal law shields INS employees who act in reasonable reliance upon
properly promulgated agency guidance within the agency’s legal authority — such asthis
memorandum—from personal legal liability for those actions.

The principles set forth in this memorandum, and internal office procedures adopted
hereto, are intended solely for the guidance of INS personnel in performing their duties. They
are not intended to, do not, and may not be relied upon to create aright or benefit, substantive or
procedural, enforceable at law by any individual or other party in removal proceedings, in
litigation with the United States, or in any other form or manner.

Training and I mplementation

Training on the implementation of this memorandum for DDs, CPAs, and Regional,
District, and Sector Counsel will be conducted at the regional level. Thistraining will include
discussion of accountability and periodic feedback on implementation issues. In addition,
following these regional sessions, separate training on prosecutorial discretion will be conducted
at the district level for other staff, to be designated. The regions will report to the Office of Field
Operations when this training has been completed.
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Attorneys for Plaintiffs

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA
Friendly House., et al.,
No. CV 10-1061-PHX-MEA
Plaintiffs,
DECLARATION OF
Vs. DORIS MEISSNER
Whiting, et al.,
Defendants.

I, Doris Meissner, declare as follows:
I make this declaration based on my personal knowledge and if called to testify I

could and would do so competently as follows:

I Qualifications

1. From 1993 to 2000, under the administration of President Bill Clinton |
served as Commissioner of the Immigration and Naturalization Service (“INS”) in the

Department of Justice (“DOJ”), the predecessor agency to the several immigration
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agencies that are now part of the Department of Homeland Security (*DHS”). My
experience with the INS further includes serving as acting Commissioner from 1981 to
1983, as well as Executive Associate Commissioner (the number three position in the
agency) from 1983 to 1986, during the administration of President Ronald Reagan.

2. Among my many duties as Commissioner of the INS, I spearheaded reform of
the nation’s asylum system, created new strategies for managing U.S. borders, improved
services for immigrants, and shaped new responses to migration and humanitarian
emergencies.

3. Iam currently a Senior Fellow at the Migration Policy Institute (“MPI”), a
non-partisan Washington, D.C. “think-tank,” where I direct MPI's work on U.S.
immigration policy. I was formerly a Senior Associate at the Carnegie Endowment for
International Peace, where I founded the Endowment’s Immigration Policy Program
which became MPI in 2001.

4. My biographical information and CV are attached as Exhibit 1.

5. 1am making this declaration to provide my considered opinions concerning
Arizona Senate Bill 1070, as amended (“SB 1070”), which, as amended, was signed into

law on April 30, 2010, and will take effect on July 29, 2010, unless enjoined.
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II.  Opinions
Overview

6. As the former head of this country’s primary immigration enforcement
agency for seven vears, I am thoroughly familiar with the importance of having a
unified and coordinated system, with clear lines of authority and accountability to
designated immigration executive agency heads, to effectively administer the
immigration laws and policies of the United States.

7. If Arizona’s new law, SB 1070, had been enacted and implemented during my
tenure, | can attest that it would have fundamentally undermined and subverted my and
my agency’s ability to properly execute our responsibilities under the Immigration and
Nationality Act (“INA”).

8. Arizona’s new law would severely hamper the federal government’s ability to
set priorities and policies for the immigration system, fulfill mandates set by Congress,
allocate resources strategically to maximize policy objectives, respond to shifting
national security needs, and cooperate with other Executive Branch departments that
have complementary responsibilities in administering the nation’s immigration laws.

9. With SB1070, Arizona is exercising inappropriate power and control over
federal matters that are fundamentally reserved for the Executive and Congress to
regulate under the U.S. Constitution. SB 1070 would establish an immigration
enforcement regime separate and distinct from that of the federal government. Based on

my experience, implementing the Arizona law would have direct and profound adverse
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consequences on the proper administration of the immigration laws by the federal
government.
Importance of Unified, Federal Control over the Immigration System

10. As Commissioner of the INS, T was charged with administering the laws and
policies of the federal government on immigration, as established in the INA. I directed
and oversaw a complex, integrated system encompassing many different kinds of work,
including overseeing the security of the nation’s borders; setting priorities for federal
immigration law enforcement officials working in all fifty states and abroad; prescribing
the exercise of prosecutorial discretion in investigations and removal proceedings—
thereby also affecting the caseload of the immigration and federal courts—and
developing protocols and policies for the treatment of different classes of aliens,
including asylum seekers, humanitarian parolees, and others seeking entry or refuge in
the United States.

11.In my experience, it is critical to have a single, coordinated federal system in
order to make it possible to balance competing needs, given resource and other
limitations, and integrate the many parts and tensions within the immigration system
toward meeting the objectives set by Congress and the President. For instance, when
Congress enacted the Immigration Reform and Control Act (“IRCA”) in 1986, which
made it illegal for employers to hire individuals who lack federal work authorization,
INS directed virtually all of its investigative resources toward employer education

efforts for a year or more. The objective was to foster a new norm of employer
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compliance in advance of initiating active employer enforcement operations. In the
1990s, I directed that INS interior enforcement and investigations work should more
directly support the administration’s efforts to strengthen border enforcement. To that
end, we focused on criminal violations by employers that involved linkages with the
manufacture of fraudulent documents, cross-border smuggling operations, and serious
worker exploitation practices. Recently, the administration has placed a high priority on
law enforcement cooperation with Mexico in attacking drug-cartel violence and
reducing the flow of arms southward that fuels the violence. Accordingly, Immigration
and Customs Enforcement (“ICE”), the successor DHS agency now charged with
immigration enforcement in the interior of the country, has shifted resources to
southwest border locations to be able to meet that challenge, and is conducting many
more joint law-enforcement investigations and operations with Mexican counterparts.
Thus, the policies of successive administrations have established different priorities in
response to changing circumstances and immigration policy goals. Sometimes such
changes are the result of shifts in the thinking and objectives different administrations
bring to their tasks; sometimes the changes are brought about by external influences and
pressures from Congress, settlements of lawsuits, and other unforeseen domestic and
international developments. In either case, immigration agency leaders must be in a
position to adjust enforcement and prosecutorial activities to accommodate such policy

choices coming from the highest levels of government and beyond.
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12.1t is my strong conviction that it is necessary for the federal government to be
able to exercise exclusive control over the immigration system. This is a matter of both
principle and practicality: the immigration system is allocated scarce resources that
must be distributed according to coherent national priorities. The system cannot
accomplish all objectives at all times.

13. There is a long tradition of setting priorities for how to use resources. This is
especially true now, when ICE has many more statutes to enforce than it has staff with
which to do so. The balance should be struck in accordance with the priorities and
policies established by Congress and the Executive Branch.

14. States cannot and should not shift these priorities, as such interventions
undermine the structure and functioning of the entire federal immigration system and
frustrate the ability of the federal government to achieve its objectives.

Adverse Impact of SB 1070

Interference with Federal Enforcement Priorities

15. Arizona’s new law would be a direct obstacle to the ability of the federal
government to achieve its priorities and control over immigration. Such a law, had it
been enforced during my tenure, would have led to severe distortions in INS law
enforcement priorities.

16. Arizona’s law would necessarily and inevitably divert limited federal

resources and detract from priority enforcement activities.
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17.For instance, ICE has established a priority system of three classes of aliens
for establishing which individuals should be identified, detained, and removed. ICE has
thus defined in advance which criminal aliens are more important targets for
enforcement purposes than others. Aliens convicted of serious crimes are the higher
priority groups.

18. Significantly, this priority is not just that of ICE and DHS, it is also a
Congressional mandate, as evidenced by amendments to the INA and Congress’s
allocation of no less than $1.5 billion of ICE’s $5.4 billion budget to target criminal
aliens in immigration enforcement operations. Department of Homeland Security
Appropriations Act of 2010, Pub. L. No. 11183, 123 Stat. 2142, 2149 (2009).

19. Setting priorities through the exercise of prosecutorial discretion is an
important means available to the Secretary of Homeland Security to further immigration
enforcement objectives. As Commissioner of the INS, I issued a memorandum on
prosecutorial discretion—which was reissued in 2007 by Julie Myers, Assistant
Secretary for ICE—requiring INS service officers to “exercise discretion in a judicious
manner at all stages of the enforcement process.” Memorandum from Doris Meissner,
Comm'r of the INS, on Exercising Prosecutorial Discretion (Nov. 17, 2000) at 1. Noting
the importance of achieving priorities established by the federal government, I instructed
that prosecutors could decline to prosecute a legally sufficient immigration case if no

substantial federal interest would have been served by the prosecution. /d. at 4-5.
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20.SB 1070 would also frustrate the ability of federal immigration agencies to
de-emphasize particular kinds of enforcement, another dimension of the exercise of
prosecutorial discretion. For example, during my tenure at INS, as a matter of
prosecutorial discretion, we did not initiate removal proceedings against applicants for
relief under the Violence Against Wémen Act (“VAWA?”) in recognition of Congress’s
concern for their welfare in enacting VAWA. In Arizona, however, SB 1070’s broad
mandate to question and detain noncitizens who are “unlawfully present” or
“unauthorized alien[s],” could inevitably bring into the federal system individuals, such
as VAWA applicants, who are not priority targets for federal enforcement.

21.SB 1070 would interfere with such established priorities of the federal
government because, in order to determine whether an individual is “unlawfully
present” or has “authorization to remain in the United States,” requests from state and
local officers can overwhelm ICE’s capacity. It could also result in more individuals
being put into detention and removal proceedings than ICE can manage, thereby placing
additional burdens on ICE’s already-stretched detention capacity and its ability to move
cases through immigration court and removal proceedings effectively. Probably more
importantly, since SB 1070 does not, and cannot, distinguish among ICE-established
priorities of targeted categories of aliens, Arizona’s verification requests would be likely
to encompass those who have committed minor violations under Arizona law, and those
simply suspected of such offenses—potentially at the expense of pursuing more serious

criminal aliens, both in Arizona and in other states.
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22.Furthermore, SB 1070 would not only conflict with federal priorities, but
would also put Arizona in a position to dictate priorities for immigration enforcement to
ICE and the federal government, which is contrary to our existing federal system. The
effect would be to force ICE to respond to reports of civil immigration status violations
over all other priorities, with the likely outcome of overwhelming carefully calibrated
strategies for meeting federal statutory mandates within the bounds of budgetary
constraints.

23.1t is thus my opinion that ICE officials cannot properly implement the
priorities that Congress has mandated if SB 1070 is allowed to take effect and the
agency is called upon to respond to unfiltered requests of lower-priority possible
violations.

Affects Court System

24. Changes in enforcement priorities also affect immigration and federal court
caseloads and efficiency. SB 1070 would be likely to further disrupt the functioning of
the federal system by increasing the number as well as the type of cases that would be
placed in removal proceedings. Immigration courts are already stretched too thin. In
the first few months of 2010, the volume of pending cases in immigration court reached
an all-time high of 228, 421 cases. Transactional Records Access Clearinghouse,
Backlog in Immigration Cases Continues to Climb (2010), http:/trac.syr.edu/

immigration/reports/225/. As of March 2010, the average length of time that these cases
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had been open was 439 days. /d. Immigration courts would only become further
backlogged by the numbers likely to come into the system from Arizona.

If Implemented, SB 1070 Is Not Likely to Assist the Federal Government to
Enforce Immigration Laws

25. Proponents of SB 1070 argue that it is a force multiplier that would help the
federal government to enforce the immigration laws. Indeed, the federal government
works with state and local law enforcement regularly and in many ways to achieve its
own and shared immigration law enforcement objectives. Such cooperation takes place
through, for instance, initiatives known as the 287(g) Program, the Criminal Alien
Program (CAP), and the Institutional Hearing Program, among others.

26. However, and critically, such programs work because the federal government
is in the lead and governs those programs in a way that enables state officials to help
further priorities set by ICE. In the case of 287(g), jurisdictions that participate in the
program must sign a memorandum of agreement (*MOA?™) with the federal government.
The MOA outlines the parameters and terms under which the cooperation takes place,
including program objectives. These agreements were first negotiated during the Bush
administration and continue to be in place under President Obama. Indeed, the Obama
administration recently amended the MOAs governing all 287(g) programs to
standardize them and articulate federal priorities under the agreements for removing
aliens who have been convicted of serious crimes, threaten public safety, or have
outstanding orders of removal. The 287(g) MOAs and recent revisions made by the

Obama administration are designed to shape state and local action in accordance with

10
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the principle of federal control over police patrolling activities in furtherance of federal
immigration enforcement goals.

27. Contrary to the letter and spirit of such federal-state cooperative
arrangements, Arizona’s law is competitive, not complementary. It conflicts with and
obstructs establishing and carrying out federal priorities. For instance, instead of
focusing on serious criminal aliens, like major drug traffickers or smuggling networks,
Arizona’s police are likely to encounter and arrest random low-level, non-violent
offenders.

28. Moreover, 287(g) and similar programs are conducted under close federal
supervision and stipulate substantial training of state and local law enforcement officers.
Only specific, named individuals, once properly trained by ICE, are authorized to
exercise federal immigration authority. In order to work effectively, the program
requires that these newly deputized officers gain the skills necessary to conduct
immigration enforcement properly and professionally. Indeed, the 287(g) Program’s
empbhasis on ICE training and the qualifications of its deputies reflects the real risk that
untrained, unskilled state and local police forces pose in trying to enforce immigration
laws without the requisite knowledge, experience, and supervision.

29.1In addition, the nature of the training task is complex and substantial.
Whereas training for federal enforcement programs such as the E-Verify/Basic Pilot
employer verification system, for example, is disseminated and can be mastered online,

federal immigration officials have determined that the 287(g) Program cannot be

11
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administered in simplified, streamlined ways. The 287(g) Program requires that the
training be conducted in person by federal officials. Thus, the federal government has
made the judgment that, as a matter of policy, states are not equipped or qualified to
conduct immigration law enforcement training themselves.

30. In contrast, SB 1070 does not require state and local police to be trained by
federal immigration authorities before they inquire and make determinations about an
individual’s immigration status. There is no federal supervision of the implementation
of SB 1070, creating circumstances that will invariably lead to erroneous determinations
by untrained Arizona law enforcement officers. Indeed, the lawful status of many aliens
in the country would not necessarily be reflected in their documents because legal status
is frequently extended or changed by subsequent regulations or policy memoranda with
which only trained federal enforcement officials would be familiar.

31.Thus, a key flaw in SB 1070 is its direct contravention of the established
manner in which the federal government has conducted federal-state-local cooperation
so it functions effectively and complements federal roles, responsibilities and programs.

SB 1070 & U.S. Foreign Relations

32. Arizona’s law would also have an impact on U.S. relations with foreign
countries. Laws such as SB 1070 directly affect foreign nationals, and, therefore, have
effects that go beyond our borders. In my experience, in order to advance U.S. national

interests, it is important for the federal government to be able to guide the course of such

12
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secondary effects. Such control is inhetent in the Constiiltutional principle that the
i
federal government is solely r33p0nsibie for all matters éf foreign relations.

33. As part of the formulation and execut tion of fe deral iy dgration policy by the
Executive Branch, there are regular, ongoing, fox_mal ami informa consultations among
and between federal agencies and departments, includin,-% at the csbinet secretary level.
These critical consultations and inter-departmental polic?y discuss' ons include high-level

| policy officials at the Departments of Homeland Securit};r, State, J Jstice, and Labor. By
usurping responsxbxhty for immigration-related enforcer Lent Arisona is directly
interfering with the formulation and execution of mrmgiratmn policy by the Executive
Branch, including with the essential role played by the ].?epamne:i t of State in exercising
its responsibilities for the conduct of the nation’s foreigii affairs aad foreign policy.

34.1 reserve the right to amend or supplement tha:% report 2 appropriate upon

receipt of additional information or documents.

35.Exhibit A (attached): Curriculum Vitae.-

I declare under penalty of perjury under tlhe laws of the United States and
| .
the State of Arizona that the foregoing is true and correﬁ
EXECUTED this 3rd day of Tune, 2010 al{ Washington, D.C.
Lé—mw A Ww

Doris Melssner

l
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CERTIFICATE OF SERVICE

| hereby certify that on June 14, 2010, | electronically transmitted the attached
document to the Clerk’s Office using the CM/ECF System for filing, and transmittal of a
Notice of Electronic Filing to the following ECF registrants:
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Mary R. O’Grady

Solicitor General

Christopher A. Munns
Assistant Attorney General
1275 West Washington Street
Phoenix, Arizona 85007-2997
Telephone: (602) 542-3333
Mary.OGrady@azag.gov
Christopher.Munns@azag.gov

Steven A. LaMar

Senior Litigation Counsel
Isaiah Fields

Assistant Attorney General
1275 West Washington Street
Phoenix, Arizona 85007
Telephone: (602) 542-7645
Steven.Lamar@azag.gov
Isaiah.Fields@azag.gov

John J. Bouma (#001358)
Robert A. Henry (#015104)
Joseph G. Adams (#018210)
SNELL & WILMER L.
One Arizona Center
400 E. Van Buren
Phoenix, AZ 85004-2202
Phone: (602) 382-6000
Fax: (602) 382-6070
jobouma@swlaw.com
henry@swlaw.com
jgadams@swlaw.com

Joseph A. Kanefield (#015838)
Office of Governor Janice K. Brewer
1700 W. Washington, 9th Floor
Phoenix, AZ 85007

Telephone: (602) 542-1586

Fax: %602 542-7602
jkanefield@az.gov

Attorneys for proposed Defendant-
Intervenor State of Arizona

Attorneys for proposed Defendant-
Intervenor State of Arizona

Attorneys for proposed Defendant-
Intervenor Janice K. Brewer,
Governor of The State of Arizona

Attorneys for proposed Defendant-
Intervenor Janice K. Brewer,
Governor of The State of Arizona
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Lance B. Payette

Deputy County Attorney _
Navajo County Attorney’s Office

P. 0. Box 668

Holbrook, AZ 86025-0668

Telephone: (928) 524-4002
Lance.Payette@NavajoCountyAZ.gov

Jean E. Wilcox

Deputy County Attorney
110 E. Cherry Avenue
Flagstaff, AZ 86001-4627
Telephone: (928) 679-8200
Fax: (928) 679-8201
jwilcox@coconino.az.gov

Bruce P. White

Anne C. Longo

Deputy County Attorneys

CIVIL DIVISION

Security Center Building

222 North Central Avenue, Suite 1100
Phoenix, AZ 85004-2206

Telephone: (602) 506-8541
ca-civilmailbox@mcao.maricopa.gov

Michael W. McCarthy

Chief Deputy County Attorney
P.O. Box 1717

Clifton, AZ 85533

Telephone: (928) 865-4108
Fax: (928) 865-4665
mmccarthy@co.greenlee.az.us

Jack H. Fields

Deputy Yavapai County Attorney
Yavapai County Attorney’s Office
255 E. Gurley Street

Prescott, AZ 86301

Telephone: (928) 777-7131
YCAO@co.yavapai.az.us

Chris M. Roll

Chief Civil Attorney

Joe Albo

Deputy County Attorney

P.O. Box 887

Florence, AZ 85132
Telephone: (520) 866-6242
Fax: (520? 866-6521
Chris.Roll@pinalcountyaz.gov
Joe.Albo@pinalcountyaz.gov
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Attorneys for Defendants Bradley
Carlyon and Kelly Clark

Attorneys for Defendants Coconino
Cour]t%/ Attorney and Coconino County
Sherif

Attorneys for Defendant Richard M.
Romley, Maricopa County Attorney

Attorneys for Defendant Derek Rapier,
Greenlee County Attorney, Steven
Tucker, Greenlee County Sheriff

Attorneys Defendants Sheila Polk,
Yavapal County Attorney; Steve Waugh
Yavapai County Sheriff

Attorneys for Defendants James P.
Walsh, Pinal County Attorney; Paul
Babeu, Pinal County Sheriff
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George J. Romero

Office of the Yuma County Attorney
Civil Division

250 W. 2nd Street, Suite G

Yuma, Arizona, AZ 85364

Telephone: (928) 817-4300
Y CAttyCivil@yumacountyaz.gov

Daniel Jurkowitz

Deputy County Attorney

32 North Stone Avenue, Suite 2100
Tucson, AZ 95701

Telephone: (520) 740-5750
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Daniel.Jurkowitz@pcao.pima.gov

Thomas P. Liddy

Maria R. Brandon

Maricopa County

Office of Special Litigation Services
234 North Central Avenue, Suite 4400
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Telephone: (602) 372-3859

Fax: (602) 506-1416
tliddy@mail.maricopa.gov
brandonm@mail.maricopa.gov

R. Glenn Buckelew

Deputy La Paz County Attorney
CIVIL DIVISION

1008 Hopi Avenue

Parker, AZ 85344

Telephone: (928) 669-6469
gbuckelew@co.la-paz.az.us

Joseph D. Young

Apache County Attorney’s Office
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Attorneys for Defendants Sam
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Attorneys for Defendants Michael B.
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his official capacity; and Joseph
Dedman, Jr., Apache County Sheriff, in
his official capacity
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205 North Jud
Bisbee, AZ 85603
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Drive

Nogales, AZ 85621




© 00 N oo o b~ O w NP

N NN N D NN N DN P B R R R R R R R e
Lo N o o B~ W DN PP O © 00N oo oA wo N+ o

Case 2:10-cv-01061-JWS Document 122 Filed 06/14/10 Page 21 of 21

Mr. Tom Sheahan

c/o Legal Liaison
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Mr. Matthew J. Smith
Mohave County Attorney
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Kingman, AZ 86401
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Santa Cruz County Attorney
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Biographical Information for Doris Meissner*

Doris Meissner, former Commissioner of the US Immigration and Naturalization Service (INS),
is a Senior Fellow at the Migration Policy Institute (MPI) where she directs MPI's work on US
immigration policy. She also contributes to the Institute's work on immigration and national
security, the politics of immigration, administering immigration systems and government
agencies, and cooperation with other countries.

Ms. Meissner has authored and co-authored numerous reports, articles, and op-eds and is
frequently quoted in the media. She served as director of MPI's Independent Task Force on
Immigration and America's Future, a bipartisan group of distinguished leaders. The group's report
and recommendations address how to harness the advantages of immigration for a 21st century
economy and society.

From 1993 to 2000, she served in the Clinton administration as Commissioner of the INS, then
part of the US Department of Justice. Her accomplishments included reforming the nation's
asylum system; creating new strategies for managing US borders; improving services for
immigrants; and shaping new responses to migration and humanitarian emergencies. She first
joined the Department of Justice in 1973 as a White House Fellow and Special Assistant to the
Attorney General and then served in various senior policy posts at Justice, including Acting
Commissioner and Executive Associate Commissioner of INS.

In 1986, she joined the Carnegie Endowment for International Peace as a Senior Associate. Ms.
Meissner created the Endowment's Immigration Policy Project, which became MPI in 2001.

Ms. Meissner's board memberships include Vice Chair of CARE-USA and the Wisconsin Alumni
Research Foundation, University of Wisconsin (UW)-Madison. She is a member of the Council
on Foreign Relations, the Inter-American Dialogue, and the Pacific Council on International
Policy. She is also a Fellow of the National Academy of Public Administration.

Her most recent awards are the Legacy of Leadership Award given by the White House Fellows
Foundation and the UW Alumni Association's Distinguished Alumni Award.

Education

M.A., University of Wisconsin - Madison
B.A., University of Wisconsin - Madison

*Information available at http://www.migrationpolicy.org/staff/#Meissner
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DORIS MEISSNER
4619 DERUSSEY PARKWAY
CHEVY CHASE, MD 20815
202-266-1911-O
301-654-6015-H
DMEISSNER@MIGRATIONPOLICY.ORG

PROFESSIONAL

2002-Present Senior Fellow
Migration Policy Institute (MPI), Washington, D.C.

Speak, write and do policy analysis about U.S. immigration policy and

issues of globalization and the international movements of people. Direct MPI’s
U.S. immigration policy work. In 2005-2006, served as Executive Director of
MPI’s Independent Task Force on Immigration and America’s Future, co-chaired
by Spencer Abraham and Lee Hamilton.

2001 Senior Associate
Carnegie Endowment for International Peace, Washington, D.C.

Similar activities as at MPI which grew from a program that I established in
1988 at the Carnegie Endowment and which became a self-standing
organization in 2001.

1993-2000  Commissioner, United States Immigration and Naturalization
Service (INS), Department of Justice, Washington, D.C.

Directed agency policy and operations, including border enforcement, inspection at
ports of entry, adjudication of naturalization and other applications for immigration
status, refugee and asylum determinations, investigation of immigration crimes,
and other immigration law mandates and activities. Highlights include:

e Served as administration’s lead official in immigration policymaking, relations
with Congress, the media and the public during period of historic highs in
immigration levels and intense debate regarding immigration matters;

e Managed growth that doubled workforce to 32,000 and tripled budget to $4.8
billion;

e Generated new strategies and comprehensive management reforms supported
by substantial technology infusions to modernize and strengthen organizational
performance;

e Guided implementation of multiple statutory changes that established
significant new mandates for the agency;

e Responded to successive immigration emergencies, e.g. Cuban and Haitian
boatlifts, the Kosovo refugee crisis; and

e Broadened international coordination and consultation, especially with
Mexico, Central American countries and China.
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1986-92 Senior Associate & Founding Director, Immigration Policy Project,
Carnegie Endowment for International Peace

1982-85 Executive Associate Commissioner, INS, Department of Justice

1981 Acting Commissioner, INS, Department of Justice

1977-80 Deputy Associate Attorney General, Department of Justice

1976 Executive Director, Cabinet Committee on Illegal Aliens,
Department of Justice

1975 Assistant Director, Office of Policy and Planning, Department of Justice

1973-74 White House Fellow/Special Assistant to the Attorney General,
Department of Justice

1971-73 Executive Director, National Women’s Political Caucus, Washington, D.C.

1964-68 Assistant Director, Student Financial Aid, University of Wisconsin-Madison

PUBLICATIONS

Author and co-author of numerous reports, op-eds in major newspapers, journal articles and other

publications and frequently quoted in the media.

MEMBERSHIPS & ACTIVITIES

Board of Directors, CARE-USA and Chair, Program Commmitte
Board of Directors, Association of International Educators

National Academy of Public Administration

Board of Directors, United States-New Zealand Council

Board of Trustees, University of Wisconsin Memorial Union

Council on Foreign Relations

Inter-American Dialogue

Pacific Council on International Policy

HONORS & LISTINGS

Department of Justice Edmund G. Randolph Award

Department of Justice Special Commendation Award
White House Fellowship

Who’s Who in America

Outstanding Young Women of America

Mortar Board National Honor Society
Phi Kappa Phi National Honor Society
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EDUCATION
M.A. University of Wisconsin, 1969
B.A. University of Wisconsin, 1963

PERSONAL

Born in Milwaukee, Wisconsin

Married to Charles Meissner, deceased
Two adult children, Christine and Andrew
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

THE UNITED STATES OF AMERICA,

Plaintiff,
Civil Action No.
V.
THE STATE OF ARIZONA, et al.,
Defendants.

DECLARATION OF MICHAEL AYTES

Pursuant to 28 U.S.C. § 1746, I, Michael Aytes, declare and state as follows:

1. I am employed by U.S. Citizenship and Immigration Services (USCIS), an agency
of the Department of Homeland Security (DHS), as Senior Advisor to the Director of USCIS. I
have been employed in this position since January 2010. My duties as Senior Advisor include,
among other things, directing the USCIS planning effort for comprehensive immigration reform
legislation and advising the Director about the direction and progress of USCIS efforts to
transform its business processes. Prior to my current position, I have held a number of executive
level positions since 1989 involving immigration benefit management at USCIS and its
predecessor before March 2003, the Immigration and Naturalization Service (INS), including
serving as: Acting Deputy Director of USCIS between 2008 and 2010 (the highest ranking
official in the agency at that time); Associate Director, USCIS Domestic Operations Directorate
(2006-2008); Director, Information and Customer Service (1999-2006); and Assistant
Commissioner for Service Center Operations (1989-1997). Ibegan my federal career with the

INS in 1977. Imake this declaration based on personal knowledge of the subject matter
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acquired by me in the course of the performance of my official duties and upon information
provided to me by personnel with relevant knowledge.

2. As explained below, there are several situations in which aliens in the United
States have been lawfully admitted, or are pursuing a process for obtaining a lawful status under
Federal immigration law, but will not have filed an application or other form that has been
designated as complying with registration requirements, and will not have been issued a
document designated as evidence of registration. Nonetheless, DHS is aware of their presence
through the processes provided by federal immigration law and may, in certain cases, have
affirmatively decided not to pursue either removal or criminal prosecution.

3. DHS regulations at 8 C.F.R. § 264.1(a) list certain DHS applications and other
forms as registration forms for the purpose of complying with the alien registration requirements
in 8 U.S.C. § 1302. DHS regulations at 8 C.F.R. § 264.1(b) designate certain DHS-issued cards
and other documents (also referred to in the regulations as “forms™) as forms constituting
evidence of registration for the purpose of complying with 8 U.S.C. § 1304(d). In this
Declaration, the DHS regulations at 8 C.F.R. § 264.1(a) and (b) are referred to as the -
“registration regulations.”

4. In many cases, aliens who are eligible to apply for a particular immigration
benefit may file with USCIS a designated form that also is designated as a registration form in
the registration regulations. Once the application is processed and/or approved, the alien is
issued a document designated as evidence of registration in the registration regulations. An
example of a designated registration form is the Form I-485, Application to Register Permanent
Residence or Adjust Status (commonly known as an “adjustment application”). Approval of an

adjustment application will result in issuance of a Form I-551 Permanent Resident Card
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(commonly known as a “green card”). Adjustment applicants are also eligible to file a Form I-
765, Application for Employment Authorization, which, if approved, results in the issuance of an
Employment Authorization Document (EAD). Both the green card and the EAD are designated
as evidence of registration in the registration regulations.

5. However, in a number of specific situations involving aliens within the United
States who have been lawfully admitted to the United States or have a pending or approved
application for a lawful immigration status, the registration regulations do not designate a DHS
form currently in use as a lawful application for registration, do not specifically designate a
document issued to the alien as evidence of registration, or both. These situations include, but
are not limited to: Certain aliens eligible for relief under the Violence Against Women Act;
aliens applying for asylum; aliens applying for “T” or “U” nonimmigrant status; aliens applying
for Temporary Protected Status (TPS); and aliens applying for and granted nonimmigrant
admission to the United States pursuant to the Visa Waiver Program. The registration
regulations do not designate any form as a general “catch-all” that aliens present in the United
States who have not otherwise submitted a form described in the regulations may submit to
register with DHS. Accordingly, under these circumstances, aliens seeking the various
humanitarian immigration benefits described below will not be in possession of a registration
document, despite the fact that they have an application for such benefit pending with the federal
government and that the federal government is aware of their presence in the United States.

6. Violence Against Women Act. The Violence Against Women Act (VAWA)
enables certain aliens who have been subjected to battery or extreme cruelty by their U.S. citizen
or lawful permanent resident spousé, parent, or child to self-petition for immigration benefits (8

U.S.C. § 1101(a)(51) (defining VAWA self-petitioner)). USCIS granted 6,258 VAWA self
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petitions in fiscal year 2009. To file a VAWA self-petition, applicants submit a Form I-360
(Petition for Amerasian, Widow(er), or Special Immigrant), and written confirmation of receipt
of the petition is issued by USCIS. Battered aliens who file a VAWA self-petition also receive a
notice of action of a prima facie determination by USCIS, which, if positive, may be used to
access certain public benefits available to victims of domestic violence. When a VAWA self-
petition is approved, the battered alien receives an approval notice. Upon receipt of the approval
notice, the battered alien becomes eligible, but is not required, to apply for employment
authorization. When the battered alien is eligible to file for adjustment of status, which requires
among other things that an immigrant visa number is immediately available, the alien may file
the Form 1-485 as described above; otherwise, no form or document used in the VAWA self-
petition process, including USCIS confirmation of receipt of the Form I-360, is included in the
registration regulations.

7. Under current DHS policy, an approved VAWA self-petitioner is placed in
deferred action status by USCIS. Deferred action is a form of prosecutorial discretion by which
the agency elects not to assert the full scope of its authority. Generally, a grant of deferred action
stays immigration enforcement based on convenience to the government, and provides a basis for
the alien to apply for employment authorization. This policy provides battered aliens some
protection against immigration enforcement such as removal, and allows opportunities such as
seeking protective orders against their abusers and cooperating with law enforcement in criminal
cases brought against their abusers.

8. Once a battered alien receives notice of approval of the VAWA self-petition and
is placed in deferred action, the battered alien may, but is not required to, file a Form I-765

(Application for Employment Authorization), which will result in issuance of an EAD. Current
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processing times for VAWA self-petitions are 6 months, and current general processing times for
EAD:s are 1.5 months. Therefore, on average, a battered alien would not receive a registration
document until at least 7.5 months after the initial filing of the Form I-360. With the exception
of the EAD, no form or document used in the deferred action process is included in the
registration regulations.

9. Accordingly, a battered alien who is in the United States, regardless of
immigration status, and who is has filed such a VAWA self petition and is awaiting an
adjudication, generally will not -- by virtue of this federal immigration process -- have submitted
or obtained a form satisfying the registration regulations.

10.  Asylum. Subject to certain statutory limitations, an alien who is physically
present in the United States, regardless of immigration status, may apply for asylum under
section 208 of the Immigration and Nationality Act (8 U.S.C. § 1158). To apply for asylum,
applicants submit a Form I-589 (Application for Asylum and Withholding of Removal). The
registration regulations do not designate the Form I-589 as a form by which aliens may comply
with registration requirements.

11.  Under current DHS policy, arriving aliens who have established a credible fear of
persecution and who are paroled from the custody of U.S. Immigration and Customs
Enforcement (ICE) are provided with an approved Form 1-94 (Arrival/Departure Record)
reflecting parole status. Although the Form I-94 is designated as evidence of registration, not all
asylum applicants are arriving aliens paroled from ICE custody.

12.  For aliens afﬁrmativély applying for asylum with USCIS, as opposed to
defensively in removal proceedings before the U.S. Department of Justice’s Executive Office for

Immigration Review (EOIR), the applicant receives written confirmation of USCIS’ receipt of
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the application as well as directions for providing fingerprints. As a general matter, DHS
concludes its asylum adjudication process before undertaking enforcement of immigration
consequences against the alien. The applicant will then be interviewed by an asylum officer.
Where a USCIS asylum officer, following an interview, determines that an alien is not eligible
for asylum and the alien is not currently in a lawful immigration status, the alien is referred,
typically through a Form I-862 (Notice to Appear (NTA)), for further consideration of the
asylum application in removal proceedings before EOIR. If a USCIS asylum officer determines
that an alien is not eligible for asylum and the alien is in a lawful immigration status, the alien is
denied asylum. Any alien whose application for asylum has been pending before USCIS or
EOIR at least 150 days may file a DHS Form I-765. USCIS may approve the Form I-765 as a
matter of discretion if the application for asylum has been pending at least 180 days, which will
result in issuance of an EAD. But before the issuance of the EAD, the alien would not
necessarily possess evidence of registration. An alien whose application for asylum has been
granted is issued a Form I-94, and also may file a Form I-765, which will result in issuance of an
EAD. Except for the Form I-94 and EAD, which the registration regulations designate as
evidence of registration, none of the forms or documents used in the USCIS asylum process are
designated in those registration regulations as an application for, or evidence of, registration.
USCIS granted 11,933 individuals asylum in fiscal year 2009.

13.  Accordingly, an alien who is in the United States, regardless of immigration
status, and who has filed a pending application for asylum with DHS, generally will not -- by
virtue of this federal immigration process -- have submitted or obtained a federal form satisfying
the registration regulations, except as stated above with respect to the EAD for certain applicants

whose applications have been pending more than 180 days..
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14. T and U nonimmigrant status. Federal law provides for the grant of “T”
nonimmigrant status to certain victims of trafficking and their family members in the United
States (8 U.S.C. § 1101(a)(15)(T)). In order to establish eligibility for T nonimmigrant status,
aliens must establish, in part, that they are or have been a victim of a severe form of trafficking
in persons, which means sex trafficking in which a commercial sex act was induced by force,
fraud, or coercion, or the obtaining of a person for labor or services through the use of force,
fraud, or coercion. Aliens seeking T nonimmigrant status must submit Form 1-914 (Application
for T Nonimmigrant Status), which generates written confirmation of receipt of the application.
Written confirmation of receipt of the application does not, however, constitute evidence of
registration under the registration regulations. The applicant must comply with fingerprinting
requirements and may be interviewed, and all applications are subject to detailed review to
determine eligibility and whether DHS will exercise its discretionary authority to waive
applicable grounds of inadmissibility. Approval of an application for T nonimmigrant status
automatically generates an EAD and a Form I-94. Except for the EAD and Form 1-94, no form
or document used in the T nonimmigrant application process is included in the registration
regulations. The current processing time for applications for T nonimmigrant status is 6 months.
USCIS granted 710 individuals T nonimmigrant status in fiscal year 2009.

15.  Federal law provides for the grant of “U” nonimmigrant status to certain crime
victims and their family members in the United States (8 U.S.C. § 1101(a)(15)(U)). In order to
establish eligibility for U nonimmigrant status, aliens must establish, in part, that they suffered
substantial physical or mental abuse as a result of being a victim of certain delineated crimes.
Those crimes include rape, torture, trafficking, incest, domestic violence, sexual exploitation,

and other similarly serious crimes. Applicants seeking U nonimmigrant status must submit a
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Form I-918 (Petition for U Nonimmigrant Status). Submission of the application does not,
however, provide an alien with evidence of registration designated under the registration
regulations. Although an interview is not required, applicants are subject to fingerprinting and
capture of other biometric indices, and applications are subject to detailed review to determine
eligibility. Approval of an application for U nonimmigrant status automatically generates an
EAD and Form 1I-94, which, as noted above, satisfy the proof of registration requirement. Except
for the EAD and Form I-94, no form or document used in the U nonimmigrant application
process is included in the registration regulations. The current average processing time for
petitions for U nonimmigrant status is 6.1 months. U nonimmigrant status was granted to 8,663
individuals in fiscal year 2009.

16.  DHS may grant an administrative stay of a final order of removal to aliens with
pending applications or petitions for T or U nonimmigrant status who have set forth a prima facie
case for approval (8 U.S.C. § 1227(d)(1)). Approval of an application for a stay of removal does
not automatically generate an EAD and no form or document used in the stay of removal
application process is included in the registration regulations. So an alien who received a stay of
removal might still not possess evidence of registration, notwithstanding an administrative order
authorizing the alien’s temporary presence.

17.  Accordingly, an alien who is in the United States, regardless of immigration
status, and who is in the process of seeking “T” or “U” nonimmigrant status, generally will not --
by virtue of this federal immigration process -- have submitted or obtained a federal form
satisfying the registration regulations.

18.  Temporary Protected Status. Under 8 U.S.C. § 1254a, the Secretary of

Homeland Security may designate foreign states whose nationals in the United States may apply
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for Temporary Protected Status (TPS) in certain cases where conditions in the foreign state
prevent such aliens from being returned. Eligible nationals cannot be detained and removed on
the basis of immigration status during the period in which they have TPS. The eligible alien
must apply using DHS Form I-821 (Application for Temporary Protected Status) and DHS Form
I-765. Pursuant to the statute an alien is entitled to temporary treatment benefits, including an
EAD, if the alien is prima facie eligible for TPS pending final adjudication. An alien applying
for TPS can request an EAD, which may be granted based either on a prima facie determination
of eligibility or upon a final adjudication granting TPS. Except for the EAD, no document used
in the TPS application process is included in the registration regulations. As of June 3, 2010,
USCIS has approved 23,475 applications for TPS under the designation of Haiti made by the
Secretary of Homeland Security on January 15, 2010 in response to the devastating earthquake in
that country three days before. The following other countries are currently within a period of
designation for TPS: El Salvador; Honduras; Nicaragua; Somalia; and Sudan.

19.  Accordingly, an alien who is in the United States, regardless of immigration
status, and who is in the process of secking TPS or has applied for TPS, generally will not -- by
virtue of this federal immigration process -- have submitted or obtained a federal form satisfying
the registration regulations.

20.  Visa Waiver Program: The Visa Waiver Program (VWP) is administered by
U.S. Customs and Border Protection (CBP), an agency of DHS. The only proof of admission
currently issued to VWP travelers is the I-94W, and after implementation of the Electronic
System for Travel Authorization (ESTA) is complete, the only proof of admission issued to most
VWP travelers will be the entry stamp on his or her passport reflecting the date of admission.

Although the registration regulations designate the Form 1-94 generally as both the application
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for registration and the evidence of registration for nonimmigrant aliens, the registration
regulations do not refer specifically to the Form I-94W. Moreover, the ESTA process is not
designated in those registration regulations as an application for, or evidence of, registration.

21.  Accordingly, an alien who is admitted to the United States through the VWP and
who abides by the terms of admission, will be lawfully present but will not -- by virtue of this
federal immigration process -- have submitted or obtained a federal form satisfying the
registration regulations.

I declare under penalty of perjury that the foregoing is true and correct to the best of my

knowledge and belief. Executed the 22nd day of June, 2010 in Washington, D.C.

s

Michael Aytes

10
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