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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

SECURITYNATIONAL MORTGAGE
COMPANY, SUMMARY OF FACTS,

CONCLUSIONS OF LAW and
Plaintiff AMENDED ' ORDER GRANTING
' SECURITYNATIONAL 's MOTION

v FOR SUMMARY JUDGMENT

AURORA BANK FSB (formerly known as
Lehman Brothers Bank, FSB) and AURORA
LOAN SERVICES LLG

Case No. 2:1tv-00434DN

JudgeDavid Nuffer
Defendants.

Plaintiff SecurityNational Mortgage CompanysgcurityNationdl) alleges tht
Defendants took funds to which they are not entitled under an Indemnification Agre€hant.
agreement, entered into in settlement of a claim by Defendants against Skationtsl,
required SecurityNational to fund losses Lehman Brothgask FSB (“L ehman BanR
incurred on mortgages which SecurityNational soldgbman BankLehman Banks the prior
name ofthe entity now called Aurora Bank FSB (“AurojyaSecurity National sues because the
losses on the mortgages were actually suffereidebynan Brothers Holdings In€'L BHI”) with
which SecurityNational has no contractual relationship. Aurora Loan Servigeg; Aurora

LoanService$) was the servicer on the loans.

" This order is amended after reconsideration and submissions folldweisgitnmary judgment hearirgeeOrder
Granting in Part and Denying in Party Defendants MotioRd¢oonsigr Summary Judgment Rulingocket no.

114, filed December 23, 2014 he priorSummary of Facts, Conclusions of Law and Order Granting
SecurityNationbs Motion for Summary Judgmerdpcket no. 94filed May 6, 2014, contained paragraphs221

on page 25 which no longer appear in this oedea result ofeconsideration. Paragraph 16A of the Conclusions of
Law was added as a result of reconsideratianagtaph 38 of the Conclusions of Law was modified amdgvaphs
39 44 of the Conclusions of Law are new, based on filings after the anymjudgment hearing which are
referenced in those paragraphs.
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SecurityNationahnd Defendants moved for summary judgni€rttis order grants

SecurityNational’s motioand denies Defendants’ motion.
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The parties presented allegedly undisputed facts on their motions, which were lbgfine
the court and submitted to counsel for reviéefore a hearing held February 27, 2013
(“Hearing”).® Thereafter, the parties submitted an agreed summary of undisputé@abtene
dispute resolved by this order), and proposed conclusions 6flaelegal issues presented are
resolved in this order.
UNDISPUTED FACTS

1. SecurityNational is a lah corporation with its principal place of business in
Utah$

2. Lehman Banks a federal savings bank, and at relevant times, was a wholly
owned subsidiary of Lehman Brothers Bancdng,, a Delaware corporatiohilehman
Bancop”).” Lehman Bancorp was ahelly owned subsidiary of BHI. 8 Neither Lehman Bank,
nor its parent Lehman Bancorp, was or is a party to the bankruptcy of LBHI.

3.  Aurora Loan Services at relevant times was a wholly owned subsidiary of
Lehman Bank® It was not, and is nog, party to IBHI's bankruptcy

4. LBHI is a Delaware corporation, with its principal place of business in New. Yor

A voluntary bankruptcy under Chapter 11 of Title 11 of the United States Code was coohmence

2 Docket no. 79filed February 22, 2013.
3 Minute Entry, docket no. 80, filed February 27, 2013.
4 Docket no. 84filed March 29, 2013.

5> Proposed Conclusions of Law and Order Granting Plaintiff's Motiostonmary Judgmendocket no. 85filed
March 29, 2013; Defendants’ Proposech€lasions of Lawgdocket no. 86filed March 29, 2013.

6 Complaintq 1, docket no. 2filed May 11, 2011

7 Complaint § 2; LehmaBrothers Company Overview (Overview) at 1dbcket no. 4717, filed under seal,
September 4, 2012ehman Brothers Bank, FSB changed its name, which at present is BamtkdSB. It is the
same company, but a different name.

8 Brady Dep. at 104.07, docket no. 48, filed under seal, September 4, 200%erview at 1docket no. 4717.
9 Complaint §3; Overview at 1, 5docket no. 4717.
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by LBHI on September 15, 2008.s alleged that it is authoezl to operate its business and
manage its property as a debtor in possession under the United States Banlkydetty C

General Background— Loan Purchase Agreemenand Indemnification Agreement

5. On or about April 15, 2005, Lehman Bank and SecurityNaltieniered into a
Loan Purchase AgreemdfitPA”) wherein Lehman Bank would purchase residential mortgage
loans from SecurityNational’he LPA incorporated by reference a document known as the
Seller’'s Guide which was issued by Aurora Loan Servites.

6. Many loans were purchased by Lehman Bank from SecurityNational pursuant to

the LPA®?

7. In view of alleged issues raised by Lehman Bank/Aukoi@n Servicesvith
respect to certain loans sold by SecurityNational to Lehman Bank, Lehman Beiokalfoan
Servicesand SecurityNational entered into an Indemnification Agreement dated December 17,
2007, over two years after the LPA.

8. After the Indemnification Agreement was executed, it became an operative
document between Lehman Bank and Autayan Servicesand SecutyNational with respect
to certain matters such as payments as long as the Indemnification Agreasamefiect

Sale d Loans by Lehman Bank to LBHI

9. The Indemnification Agreement provided for potential “indemnification”
payments by SecurityNationdithere were “Losses” to (i) Lehman Bank “and/or” (ii) Aurora

Loan Servicesr the (iii) Servicer from loans sold to Lehman Bank by SecurityNationdieln t

0Overview at 1, 2docket no. 4717, Lehman Brothers Holdings Inc., v. Security National Mortgage Case No.
2:11-cv-00519TS, AmendedComplainty 2 docket no. 23filed January 5, 2012

1 Complaint 19; LPA, docket no. 471, 47-2, 473, filed under seal, September 4, 2012.
12 Complaint 110.
13 Complaint 112; Indemnification Agreementlocket no. 44, filed under seal, &tember 4, 2012.
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Indemnification Agreement, Lehman Bank is referred to as LBB and Alu@an Services is
referredto as Aurora‘Losses” is a term specifically defined in said agreement:

Section 1Indemnification The Seller hereby and at all times hereafter
agrees to indemnify and hold LBB and/or Aurora and the Servicer
harmless from and against sevefiye percat (75%) of all losses,
damages, penalties, fines, forfeitures, legal or other fees, judgments,
costs, expenses, debts, obligations and claims which LBB and/or
Aurora or the Servicer may have or may hereafter suffer, incur be put
to, pay or lay out, or stein as a result of any cause related to any
current or future default by the mortgagor on the Mortgage Loans with
alleged breaches as detailed on the attached Schedule A on an
individual basis (collectively, “Lossesfrurther, LBB and Aurora

agree to raase the Seller from any obligation to pay the remaining
twenty-five percent (25%) of all losses, damages, penalties, fines,
forfeitures, legal or other fees, judgments, costs, expenses, debts,
obligations and claims which LBB and/or Aurora or the Servitay

have or may hereafter suffer, incur, be put to, pay or lay out, or sustain
as a result of any cause related to any current or future default by the
mortgagor on the Mortgage Loans as detailed on the attached Schedule
A on an individual basisThe Losgs shall be paid and discharged by
Seller through the Deposit specified in Section 5 beldve. Losses

shall be invoiced or apportioned against the Seller as they are incurred
by LBB and/or Aurora or the Servicer, absolutely, and the existence
and amountfoany such Losses shall be determined by LBB and/or
Aurora and the Servicer in their sole and absolute discrétion.

Thefirst text inthe Indemnification Agreementads:

This Indemnification Agreement (“Agreement”) dated as of December 17, 2007, is
madeby and between Lehman Brothers Bank, FSB a federal savings bank (together
with its successors, assigns, operating divisions, affiliates and subsjdiaBBs), and
Aurora Loan Services LLC, a Delaware limited liability company, and i#wined
subsidiary of LBB (together with its successors, assigns, operatingdsjisiffiliates

and subsidiaries, “Aurora”, or collectively with LBB as “LBB”) haviag office for the
conduct of business at 10350 Park Meadows Drive, Littleton, Colorado 80134, and
Securty National Mortgage Company (together with its successors, assignatimger
divisions, affiliates and subsidiaries, “Seller”), having an office for tmelact of

business at 5300 South 360 West, Suite 150, Murray, Utah 84123. LBB, Aurora, and the
Selle are sometimes referred to herein as patties.

141d. at 2.
151d. at 1.



10. Theloans for which payments from SecurityNational pursuant to the
Indemnification Agreement were applied &sted in this tablewhich also includethe date
when each of theohns vassold to LBHI, and when SecurityNational money was applied to each

of the loang“Loans”):¢

Date of Sale by Date &pplication Amount Paid
Loan Nos. LBB to LBHI of SNMC Funds by SNMC
3211 2/28/2006 4/2008 $ 85,237.25
6352 6/30/2004 5/2008 $ 24,664.06
0361 3/31/2006 8/2008 $114,997.91
6845 5/31/2006 7/2009 $ 65,894.68
4172 5/31/2007 6/2008 $ 71,775.93
2787 12/28/2006 4/2008 $ 66,603.22
5174 12/28/2006 6/2008 $ 53,023.34
4032 11/14/2007 7/2009 $ 83,311.88
3179 1/31/2006 7/2008 $126,401.93
7903 9/29/2006 8/2009 $ 38,998.07
9660 9/29/2006 6/2008 $202,67714
2545 11/14/2007 5/2010 $ 27,554.57
6022 6/29/2007 7/2010 $204,419.24
1230 8/30/2006 6/2008 $ 85,606.43
0005 4/30/2007 9/2009 $100,226.43
6301 1/31/2008 9/2010 $290,444.07
2765 4/1/2008 8/2008 $ 27,978.45
0787 6/30/2008 7/2009 $ 74,632.03
6829 5/31/2006 7/2009 $129,041.69
8171 1/31/2008 11/2010 $249,099.47
2159 4/1/2008 12/2008 $ 34,436.73
3233 6/20/2006 10/2009 $ 98,313.96
0490 8/28/2006 11/2009 $ 94,718.04
7393 4/1/2008 10/2008 $ 99,858.90
1260 4/1/2008 10/2008 $ 63,050.58
6334 4/1/2008 11/2008 $ 88,427.19
9764 4/1/2008 11/2008 $117,959.49
7520 4/1/2008 7/2009 $122,452.26
6842 4/1/2008 12/2008 $ 21,887.05

18 Docket nos. 4% and 476, filed under seal, September 4, 20B%hough assisting Lehman Bank, Aurdraan
Servicesactually never owned any of the Loans. (LBHI 30(b)(6) depositfaleffreyHeston Gray at 438, 8390,
docket no. 483, filed under seal, September 4, 2012.)

17 As to this loan, $266,758.23 was first applied by Lehman Bank/Aurora,atenévised to $202,677.13ee
docket no. 4%, at 4when viewed electronically. (In most instances in this case

, exhibits to declarations were filed with a blank cover page, making the papenof the document different than
the page number of the document as filed with a cover page. This order refegmudipn as filed electronically in
CM/ECF.)
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9975 9/29/2006 12/2009 $238,048.64

8714 7/31/2007 7/2009 $224,295.31
3931 1/31/2006 2/2010 $248,064.54
3183 4/28/2006 5/2010 $278,692.66

11. When each of the Loans was sold by Lehman Bank to LBHI, Lehman Bank was
fully compensated,e., at the time of the saleehman Bankvas paid the full amaou that it had
expended in each of the Loas.

12.  Atthe time of the sales of the Loans by Lehman Bank to LBHI, SecurityiNhti
was not aware of the sales, including not being aware of such at the time when the
Indemnification Agreement was exded?!®

13. Notonly was Lehman Bank fully compensated for the sale of the Loans to LBHI,
but all of the Loans were purchased by LBHI “without recourse” so that LB#ihio remedies
against Lehman Bank for any deficiencies in the Lokos example, in a “Motionfdhe
Debtors Pursuant to Section 105(&jree Bankruptcy Code and Bankruptcy Rule 9019¢b) f
Establishmentf Procedures$or the Debtorgo Compromise rad Settle Claimsn Respectf the
Originationor Purchasef Residential Mortgage Loans,” dated July 15, 2009, as to residential
loans purchased, LBHI stated at page 5 thahbé&[gales of thResidentiaMortgage Loans from
LBB to LBHI were non-recourse, such that LBHI did not have remedies ag&Bdor any
deficiencies of the Residential Mortgage Loa#s.

14. Lehman Bank’s selling the Loans to LBHI was part of a business plan amsyste

that was established:

18 Gray, LBHI 30b)(6) Dep. at 993, docket no. 488.

19 Beckstead Bp. at 101102, docket no. 48, filed under seal September 4, 2012; Johnson Dep, db8let no.
489, filed under seal Septerab4, 2012.

20 Docket no. 477, filed under seal September 4, 2012.
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Q. Now, according to my understanding, at least, with respect to the
indemnification like Exhibit 3 [Indemnification Agreement], | think
it's fair to say we've established that the bank had no loss or losses
as defined in Exhibit 3, did it?

A. And the question is did the bank suffer any losses as defined in
section 1 of the Indemnification Agreement?

Q. And add to that with respect to the loans referenced in the
Amended Complaint.

A. The bank did not incur a loss on these Igans.

* *x %

Q. Now, with respect to these loans which were listed on this
exhibit to Exhibit 13 [Billing statement for $125,000 from counsel
for LBHI together with summary of lmacharges under the
Indemnification Agreement], we have exhibits to exhibits here.
Exhibit 13, these were all loans whichvere these loans that LBHI
purchased from Lehman Brothers Bank?

A. Yes, they are.

Q. And | guess you heard the testimony yesterttayn Mr.
Trumpp, with respect to these loans, the bank suffered no loss?

A. That's correct.

Q. And that’s your understanding, too?

A.Yesitis.

Q. In fact, that's the way the system was set up, that the bank would
not suffer a loss from any loan thi& sold to Lehman Brothers
Holdings, would it?

A. That's correct There was no recourse when those loans were
sold from the bank to LBH?

15. The aforesaid “system” was established to protect the capital of Lehman Bank,
and thereby enhance its loan purchasing capacity so as to be able to buy moor kmladd,
and for the benefit of,BHI. The bank would not profit from the Loans under the system.

Q. (BY MR. PRICE) Do you have any knowledge or understanding
as to why Lehman Brothers Holdings would have bought the loans,
let's say, the early default loans, as an example, as well as the others,
for whatever price that Lehmdrothers Bank had in that loan?

A. It was standard procedure for loans to transfer to LBHI once
they reached a certain statedefault.

Q. Oh, so there was a standard procedure that if the loan was in
default for a certain period, that they would be upstreamed to

Lehman Brothers Holdings?

A. That's correct.

21 Gray, LBHI 30(b)(6) Dep. at 993, docket no. 48.
22 Gray, LBHI 30(b)(6) Dep. at 5%6, docket no. 48.
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Q. And do you have any understanding as to why?

A. My understandingwas that they preferred the loans to be
with LBHI to — you know, for the disposition of the loan.

Q. Why?

A. I was not involved in making the policy, but it was my
understanding that they preferred to incur those losses at the
parent [grandparent]dvel rather than at the bank level.

Q. Again, I'll ask my questionDo you have any understanding as
to why they had to incur it at the grandparent level rather than at the
bank level?

A. | only have speculation and business knowledge, but it weuld
you would typically want to — distressed loans at a bank would
encumber their capital, and you would want to free that up so
that you would be able to make more loans.

Q. And isn't it true that's because these bank regulators come in,
and if you have distressed loans, they make you write ti&hn

A. | haven’t had direct dealings with regulators, so | can’t say that
they would necessarily make you write them dtiey might make
you also hold capital against it.

Q. But having distressed loans would afffidse ability of the bank

to make future loans, that is, the amount of money that it had
available to make future loans, wouldn't it?

A. That's my understanding of how banks work, yes.

Q. And that’s the same with Lehman Brothers Holdings bank,
wasn't it?

A. | have no reason to think that’s different.

Q. And during that period of time, 2006, 2007, it was the interest
of Lehman Brothers Holdings to have the bank buy a lot of loans,
wasn't it?

A. Yes, there was athat was a business that Lehman Beodh

was in, and they wanted to capitalize as much as possible.

Q. And with respect to this process of Lehman Brothers Bank
buying loans and selling them to Lehman Brothers Holdings
along this conduit chain that you heard testified about yesterday,
the only company among the Lehman companies at that time
that would actually have a chance to make a profit would be
Lehman Brothers Holdings?

A. They are the company that would profit from the sale of the
loan, if that was possibFe.

Aurora Services andServicer
16. The “Servicer” is also referenced in section 1 of the Indemnification Agneem
In Exhibit 13*to the deposition of Jeffrey Gray, which sets forth alleged damages on the part of

LBHI, there is a column entitled “Corporate Advances” which should include usualese

2 Gray, LBHI 30(b)(6) Dep. at 686, docket no. 4&3.
24 E-mail from Spohn to Price dtwhen viewed electronicallglocket no. 478, filed under seal, September 4, 2012.
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chargesNo charges are shown in Exhibit 13 under “Corporate Advances,” and with respect

thereto, LBHI's 30(b)(6) witness testified:

Q. And what did you mean when you referenced corporate
advances?

A. Corporate advances are mdxethe servicer typically in the
foreclosure process; foreclosure attorney, property preservation,
collection inspections. And then through REO, those would be,
again, property preservation, liquidation of the property.

Q. Are those typical expenditwéy a servicer?

A. Yes, they are.

Q. And that would reflect those typical expenditures by servicer if
somehow they had not been recovered or in some other way?

A. That'’s correct.

Q. And you're showing here that there were no such corporate
advances,ight?

A. There are no corporate advances that are payable by
SecurityNational.

Q. And what'’s the basis of your statement not payable by
SecurityNational?

A. The particular loan that we're looking at is a second lien, and
the corporate advances wotlave been occurrddic] on the first
lien.

Q. Well, I don't see that there’s a corporate advance for any these
loans, even the first liens. Am | missing something?

A. No, you'’re correct.

Q. So why were there no corporate advances on the other loans
that are listed on Exhibit 13?

A. The corporate advances that accrue become the liability of the
new investor, which is the RLT trust. And they are not payable by
SecurityNational.

Q. So those # there had been any advances, for instance, by the
servicerthose were taken care of by the sale to the trust?

A. That's correctThey wouldn’t have been satisfied at that time.
They aren’t satisfied until liquidation of the property, but they
would have transferred to RLT. They would have been their
obligation®

* % %

Q. Is my understanding correct that based on this Exhibit 13,
which you had a hand in preparing, that with respect to these
loans under the Indemnificatiorgfeement thayou're

showing no loss to the servicer? Any servicer of these loans.
A. This statement does not reflect a loss to the servicer

Q. And do you have any knowledge or information at all, with
respect to the loans referred to in Exhibit 13, of a claim by any
servicer of any loss with respect to those loans?

A. Could you be ma specific?

25 Gray, LBHI 30(b)(6) Dep. at 561, docket no 48-3.

10
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Q. Yeah With respect to those loans in Exhibit 13, do you have any
knowledge or information, as you're sitting here today, as to
whether any of the servicers for those loans have asserted or
claimed a loss?

MR. SPOHN: | object as vague asloss, asserting a

claim.
A. In each case, when the loan is liquidated, the servicer will send
a billing to the investor to be reimbursed for those losses.
Q. (BY MR. PRICE) You have no knowledge or information as
to whether any of these servicers samnth a billing?
A. No, | don't.
Q. So as you're sitting here today, you don’t have any
knowledge or information that any servicer with respect to any of
the loans in Exhibit 13 has made a claim against Lehman
Brothers Holdings for any loss?

MR. SPCHN: Same objections.
A. I'm not aware of those ef those claimswWe could certainly
look for them.
Q.(BY MR. PRICE) You're not aware of any?
A. That'’s correct.
Q. You certainly didn’t reflect anything in this exhibit, did you,
Exhibit 137
A. No, it doesn’t reflect any servicer losseés.

Exhibit A to Exhibit 20to the deposition of Jeffrey Gray later purported damageslated
document, shows no servicer Losses either.

17.  The word “Aurora” was also mentioned in section 1 of the Indemnification
Agreement in addition to the bank and the servicer. Zachary Trumpp, who has worked for the
benefit of LBHI since February 2009, testified that LBHI's claimed loss ohdhes in this
action could be claimed under the Indemnification Agreement through Loss to Aoeora
Serviceseven though LBHI was not a party to the agreement. This approach by LBHI is
explained by Mr. Trumpp:

Q. (BY MR. PRICE) | want you to look at Exhibit 13.
A. Okay.
Q. And | want you to show me there on that exhibit if there’s
anyprovision for a servicer loss.

MR. SPOHN: Obiject to the form.
A. And as | was trying to say earlier, Aurora Loan Services is
LBHI's servicer on the loanThey are our agent, and we are paying

26 Gray, LBHI 30(b)(6) Dep. at 580, docket no. 4&3.

27 Docket no. 478, at 1611, when viewed electronicallyiléd under seal, September 4, 2012.

11
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them to service the loan on our beh8lh. any loss that we have
and, hence, this $3.7 million, [a claimed loss of LBHI] is also
incurred and actually transacted as the servicer.

So to answer your question, you can't differentiate the TWe.
servicer had a loss; and, therefore, we [LBHI] had a loss.

Q.(BY MR. PRICE) OkaySo | understand your testimony, what
you're really telling me is that the only thing that you're trying to
claim is where Lehman Brothers Holdings has submitted a claim
here [Exhibit 13] for 3.7 million in their own name, you're trying to
say that somehow that’s a claim for Aurora Loan Services?

MR. SPOHN: Obiject to form.
Q. (BY MR. PRICE) Is that your point?

MR. SPOHN: Obiject to the form.
A. I'm saying Lehman Brothers Holdings has a claim for $3.7
million. That loss was initiayl incurred by Aurora Loan
Services as our agefithey incurred that loss as if they were
us [LBHI].
Q. (BY MR. PRICE) You mean they put out the money?
A. They were the servicer on the loan. They took the entire loan
through the foreclosure proce3ey incurred the loss on the loan;
and, ultimately, that loss was remitted to Lehman Brotliers.

18. In a 30(b)(6) deposition of Lehman Bank, Jerald Dregstified ofa loss to
AuroralLoan Servicegpart from the usual servicing costs:

Q. And then if you go t&xhibit 20 [Plaintiff's Initial Disclosures
Pursuant to F.R.C.P. 26(&)] and look at Exhibit A [chart relative
to claimed damages attached to Exhibit, 2@| costs and expenses
are listed there.

MR. SPOHN: Objection, foundation.
Q. (BY MR. PRICE) From your reconciliations that you’ve been
showing what was applied ftne bank, Lehman Brothers Holdings,
and relative to the Indemnification Agreement showing no
corporate advances, was there any particular loss to Aurora Loan
Services?

MR. SPOHN: Obiject to the form.
A. Aurora Loan Services would have had the loss ihtidhey
would have had advanced proceeds to cover the loss.
Q. (BY MR. PRICE) Proceeds to whom?
A. To the investor [LBHI].
Q. And proceeds for what?
A. Basically, the loss on the lodf.for example, there was
300,000 owed on the loan, and they got 200,000 in, then they
basically had that $100,000 loss. That was on their baotisthey
recovered that from the investor [LBHI].

28 Trumpp Dep. at 11:113docket no. 44, filed under seal September 4, 2012.
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Q. So you're saying — how would — was this on the bank’s books or
Aurora Loan Services’ books?

A. It would have been on Aurora Loan Services’ books.

Q. And you say they would show a loss with respect to that loan?
A. Correct.

Q. And then when was the loss covered supposedly?

A. It would have been whatever was the next reporting or
remittance cycle.

Q. It would be a bookkeeping entry?

A. No.

Q. No wire transfers of money?

A. Right.

Q. Just all bookkeeping?

A. Yeah But — and they do have money that they remit to the
investor each montlso in this case, if it was LBHI, or whomever it
would be, they would they would- in all likelihood, they would

net that loss from their remittance to the investor.

19. In alater 30(b)(6) deposition of Aurora Loan Services, Jerald Dreyer, agtha a
30(b)(6) witnesstestifiedof LBHI's loss being established through Aurora:

Q. Loss—what’s the loss after liquidation? Define that for me.
A. It's basically— once you have final, disposition of the loan —
so let’s say that this went into foreclosure, went to foreclosure
sale, and then it was ultimately sold to a third party. Seeie’s
— you know, just to throw numbers out there. If it's a $200,000
loan and you have, you know, fees and expenses added on top
of that and interest, perhaps, and say the total amount owed is
$250,000 and you're able to sell it for 150,00@F150,000 in
total proceeds, then the loss is 100,000 in that example. So that
would be the loss that they would carry until they were
reimbursed.
Q.And with respect to that loss at that particular time, towards
the trust, there would be no money advanced by Aurora Loan
Services to the trust, would there?

MR. SPOHN: Obiject to the form.
A. At the time of liquidation?
Q.(BY MR. PRICE) Yeabhatfter liquidation and the property is
sold and you decide, “Okay, there’s this $100,000,” Aurora
Loan Services would not wire or send money to the trust, would
it, for that loss?
A. They potentially probably would. They would send the entire
250,000 on the example that | used, even though they only used
150,000. And then the following month is when they would seek
to get that $100,000 back.
Q. So it was a short termmore of a bookkeeping transaction
between the two, the servicer and the trust?

MR. SPOHN: Obiject to the form.

2% Dreyer, Lehman Bank 30(b)(6) Dep. at 1447, docket no. 48, filed under seal September 4, 2012.
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20.

21.

A. It was- the way you were originally going to put it, the short
term, | would say, is a better phrase that | would use.

Q. (BY MR. PRICE) Because at the end of the day, both the
trust and the servicer can’t have the same loss, can they?

A. No.

Q. And the loss falls with the investor or the owner of the loan,
doesn't it?

A. Ultimately, yes2°

Mr. Dreyer testified:

Q. Mr. Dreyer, with respect to the question on loses, as | understood
your testimony earlier today, Aurora Loan Services suffered no
losses with respect to the loans that were sold from
SecurityNational Mortgage to the bank and then to Lehman
Brothers Holdings.

MR. SPOHN: Obiject to the form.
Q. (BY MR. PRICE) | understand your testimony earlier today,
including under Section 1.
A. At the end of the day, Aurora suffered les$8ut at the end of
the day, they were ultimately made whole for any losses they would
have suffered.

* % %

Q. I say, as | understand your testimony, “at the end of the day,” as
you used the term, there was no actual loss by Aurora Loan
Services?

MR. SPOHN: Object to form, vague as in time.
A. Again, Aurora Loan Services, ultimately, if they had any
losses, period, they would have been made whole by LBHI, or the
trust, depending on what stade.

Aurora never owned any of the LoaAsZachary Trumpgxplained the role

of Aurora when he stated that “Aurora Baférmerly Lehman Bank], post its acquisition,

was typcally the funder of the loans. Aurora Loan Services was the operational arm of the

mortgage business?”

30 Dreyer, Aurora_oan Service80(b)(6) Dep. at 7#6. docket no. 48, filed under seal September 4, 2012.

31 Dreyer, Aurora_oan Service80(b)(6), Dep. at 12021,123, docket no. 4.
32 Dreyer, Lehman Bank 30(b)(6), Dep. at QD8 docket no. 4&.

33 Trumpp Dep. at 91docket no. 44L.
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Payments Under Indemnity Agreement

22.  Among other things, the Indemnification Agreement provided that
SecurityNational would make initial payments into a “deposit” account and nmagntrtain
balance with monthly payments up to but not exceeding $125,000, as a security deposit to cover
payments from the deposit account for any established Losses under the |rodeiomifi
Agreement on loans sold to Lehman B&hk.

23.  Pursuant to billing and application statements sent to SecurityNational
purportedly pursuant to the Indemnification Agreement, SecurityNational paid $4,281,319.27
into the “deposit” account. All of said funds were applied by Lehman Bank/Aurorssalysans,
except, perhaps for approximately $76,792.48 which has not been returned to SecurityNationa
However, whenever any of the foregoing funds from SecurityNational werne@jyl Lehman
Bank/Aurora, the bank had already been fully compensated

24. In light of the foregoing, SecurityNational asserts that $4,281,319.27 was
improperly obtained, and was not required to be paid by SecurityNational under the
Indemnification Agreemertt.

Assignmentof Rights in the Indemnification Agreementto LBHI

25.  In November 2010, SecurityNational sent a letter expressing concerns about
overpayment related to the Indemnification Agreement and questiohigidnerany further

payments were du@.

34 Indemnity Agreemenglocket no. 4#4.

35 Defendants’ Respses to SecurityNational Mortgage Company’s Second Set of Interriegadorcket no. 48,
filed under seal September 4, 2012; SecurityNational Mortgage Companpsrites to Defendants’ RirSet of
Interrogatoriesdocket no. 4710, filed under seal September 4, 2012.

36 SecurityNational Mortgage Company’s Motion for Summary JudgmentdatcRet no. 45SecurityNational and
Defendants agree on the amount SecurityNational paid into the depasiintwith the exception of
SecurityNational showing $.22 lesee partiéscorrespondencwith the courtlodged agdlocket no. 93filed April
30, 204.
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26. Thereafter, an “Assignment Agreement” (“Assignment”) dated March 28, 2011
was allegedly entered into between “Aurora Bank FSB” (Lehman Bank) ardaAiran
Servicesas assignors, and LBHI as assignee for an as&ghof rights and remedies under the
December 17, 2007 Indemnification Agreem&nfmong other things the Assignment
provides:

(a) To the extent assignable under the terms of the
Agreement, the Assignor hereby assigns, transfers and
conveys to the Assigned aghts it may have under the
Agreement with respect to the LBHI Mortgage Loans,
along withanyor all of the remedies Assignor may have
against the Seller under the Agreement with respect to
the LBHI Mortgage Loans, including, without limitation,
all repurchase and/or indemnification remedies and/or
claims for damages.

27. As to why the aforesaid Assignment was made over three years after the date o
the Indemnification Agreement, Zachary Trumpp of LBHI (or LAMCO foHIBtestified:

Q.(BY MR. PRICE) Do you have any knowledge or information,

Mr. Trumpp,as to why this particular assignment was negotiated?
MR. SPOHN: You can answer, again, excepting any

communication with counsel.

A. Similarly to the assignment of the purchase agreement, it

was assigrn post — it was assigned to, you know, give Lehman

Brothers Holdings, Inc., the opportunity and ability to have the

same rights and benefits as Lehman Brothers Bank for the loans that

ultimately went from SecurityNational to Lehman Brothers Bank to

LehmanBrothers Holdings, In&

28. Mark Anderson, counsel for Lehman Bank, testified:

Q. (BY MR. PRICE) Well, Mr. Drosdick or Mr. Spohn, they ever
express to you why they even wanted it [Assignment] done?

37 Letter, dated November 18, 2010 from Jeffrey Stephens of SecurityBlatofiachary Trumpp of LAMCO LLC,
docket no. 4711, filed September 4, 2012.

38 Assignment Agreemendiocket no. 4712, filed under seal, September 4, 20l@hman Brothers Holdings Inc. v.
Security National Mortgage CaCase no. 2:1-tv-519 TS,Amended. Complaint § 48pcket no. 23

39 Assignment Agreement at 3 when viewed electronicdlbgket no47-12.
40 TrumppDep. at 46docket no. 44L.
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A. Because they wanted to have rights with respect to — rights under
the SecurityNational indemnification agreement assigned to them as
they pertained to loans that Aurora had assigned to LBHI.

Q. Did they have any explanation as to why this was being done in
March of 2011?

A. No.*

* % %

Q. And what can you tell me about what was said in any of those
conversations?

A. I don’t recall the specifics of any of those conversations other
than, you know, there were discussions regarding the fact that LBHI
wanted to pursue SecurityNational with respect to those loans that
had been sold by Aurora to LBHI, you know, for the

indemnification agreemert.

* % %

Q. If  understood your prior testimony that it was expressed by
them they wanted the assignment, one of the things is thegdvant
to go after Security National Mortgage.

A. That—

Q.LBHIL.

A. Yes.

Q. And they wanted —

A. My —

Q. —assignment

A. — understanding.

Q. — so they could do it; isn’t that true?

A. Correct®

The Dispute Arises
29.  In April 2011, LBHI itself sent out purportedly under the Indemnification
Agreement for the first time a monthly billing to SecurityNational for $125,000whBHI

claimed was due by May 10, 20¥1.

41 Anderson Dep. at 567, docket no. 484, filed under seal September 4, 2012.
42 Anderson Dep. at 560, docket no. 481.

43 Anderson Dep. at 68locket no. 481.

44 Docket no. 478, filed under seal September 4, 2012.
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30.  SecurityNational informed LBHI that the payment would not be made, nor future
payments made as no payments were Approximately one month later, LBHI unilaterally
declared that the Indemnification Agreement was “null and void,” as to anysLiegse
previously paid through SecurityNational’s indemnification payments whichriBddational
disputes since it claims that it is owed millions of dolfars.

31. The Indemnification Agreement provides that “LBB and/or Aurora’s exeuis
any right or remedy under this Agreement shall not limit its exercise of anyrigtheor remedy
provided to LBB and/or Aurora by the Seller's Guide, the Purchase Agreementabfglaw,
by any other agreement to which it and the Seller are parties or othetdvise.”

32.  LBHI filed an action on June 8, 2011 against SecurityNational based on the LPA
since it claimghat the Indemnification Agreement was not in effect, purportedly beingandil
void.” 4

33. Loan 3526 was not sold to LBHRather, the loan was retained by LBB.

CONCLUSIONS OF LAW

Based on the Statement of Undisputed Facts, the Court hereby makedlawend
Conclusions of Law.

1. SecurityNationahllegesBreach of Contract and Unjust Enrichment against

Lehman Bank and Aurofaoan Serviceg®

45| etter dated May 10, 2011 from Price to Spohn-tvénhen viewed electronicallgocket no. 4712, filed under
seal Septendr 4, 2012| ehman Brothers Holdirginc., v. Security National Mortgage C&ase No. 2:1-tv-
00519TS, AmendedComplaint{ 46.

46 Indemnity Agreement, Section @ocket no. 474.
47 Lehman Brothers Holdings Inc. v. Security National Mortgage Comp2ase No. 2:1-tv-00519TS.

48Declaration of Jerald Dreygilocket no. 55filed under seal October 11, 2QTble at 4 when viewed
electronically docket no. 4%, filed under seal September 4, 2012 Transcript of Hearing,February 27, 260138,at 4
docket no. 89filed April 3, 2013.

4 Complaint.
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2. Lehman Bank and SecurityNational entered into the dB#&dApril 15, 2005
wherein Lehman Bank would purchase residential mortgage loans from SecuoitgNathe
LPA incorporated by reference a document known as the Seller's Guide whicdsued by
AuroralLoan Services® AuroraLoan Serviceslid not sign the LPA. LBHI was not a party to the
LPA.

Indemnification Agreement

3. Due to alleged issues raised by Lehman Bank/Aurora Loan Services raative t
certain loans sold to Lehman Bank by SecurityNational, Lehman Bank, AuransSeveices,
and SecurityNational entered into the Indemnification Agreement dasshiber ¥, 20075
LBHI is not mentioned in and did not sign the Indemnification Agreement.

4. Among other things, the Indemnification Agreement provided for certain
payments by Security National as a security deposény established Losses under the
Indemnificaton Agreement on loans that were sold to Lehman Bae&urityNational’s
Complaint seek recovery of funds asserted to have been utilized contrary to the Indenamficat
Agreement

5. References to parties in thredemnification Agreemerdre quitecarelesskor
example, while AurorhoanServices was theervicer, both “Aurora” and “Servicer” are
mentioned in several plac&dn addition, in the first text of the Indemnification Agreement
which precedes the recitals and operative provisions, LBB is defireditisrent ways

Lehman Brothers Bank, FSB a federal savings bank (together with its sus;@ssigns,
operating divisions, affiliates and subsidiaries, “LBB”)

50 UndisputedrFacs, 5.
51 UndisputedFacs, 7.
52 Indemnification Agreement, Sections 1dégcket no. 47.
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Aurora Loan Services LLC, a Delaware limited liability company, and yawwned

subsidiary of LBB (together with its successors, assigns, operatingodsyjisiffiliates

and subsidiaries, “Aurora”, or collectively with LBB as “LBB?)
In spite of the supposed aggregated definition of LBB as including Lehman Br8tek and
Aurora Loan ServiceLLC, the Indemnification Agreemengfers to them separately on many
occasions and never refers to Aurora without referring to LBB. Worse yet, thmdotuses the
connectof‘and/or” in most instances wheeferring toLBB and Aurora® Bryan Garner
describesand/or” as rightly “vilified,” giving multiple examples a$tronger judzial
condemnatiori® Therefore, the Indemnificatiohgreementppears to ignore this prefatory
attempt at defining acronyms, and the agreement’s references to padidsernesfully
examined.

Indemnification for Losses— Scope

6. Among other things, the Indemnification Agreement provides for potential
“‘indemnification” payments by Security National if there were “Lossesitikad to loans sold by
SecurityNational to Lehman Bankhe term “Losses” used herein is defined in Section 1 of the
Indemnification Agreemen

The Seller hereby and at all times hereafter agrees to
indemnify and hold LBB and/or Aurora and the Servicer harmless
from and against seventire percent (75%) of alosses, damages,
penalties, fines, forfeitures, legal or other fees, judgments, costs,
expenses, debts, obligations and claims which LBB and/or Aurora
or the Servicer may have or may hereafter suffer, incur, be put to,
pay or lay out, or sustain as auk®f any cause related to any
current or future default by the mortgagor on the Mortgage Loans
with alleged breaches as detailed on the attached Schedule A on an
individual basis (collectively, “Losses”).

53 ndemnification Agreement at 2 when viewed eledtralty, docket no. 474.

>4 Sections 1, 2, 4, 5 (including subsections 1, 2, 3, 4 and 5), 6, 7, 8, 10 and 1&(&).dne instance is there a
reference to “LBB and Aurora” (section 9) ancbime other instance (Section 12(1)), “LBB or Aurora” is employed.

55 Bryan A. Garner, A Dictionary of Modern Legal Usage®6(2d ed. 1995).
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The Indemnification Agreement clearly and unmistakably provides indemrofickati certain
Losses of Lehman Bank, Aurora Loan Services and the “Servicer.”

7. Lehman Bank and Aurora Loan Services assert that LBHI, which is not agarty t
the Indemnification Agreement, and not a party to this action, is also indemoifiedsses on
Loans pursuant to Section 1 of the Indemnification Agreement based on the prefagoagle
of the Indemnification Agreement which uses the word “affiliates.”

8. New York law governs the Indemnification Agreement.

New York Law — Contract Interpretation — Indemnification

9. Determiningparties' contractuahtent requires a court to “give full meaning and
effect to all of[the contract's] provisions?” A contract should be reads a whole to ensure that
excessiveemphasis is not placed upon particular wordshwases*® “New York law. . .
disfavors interpretations that render contract provisions meaningless orsupef

10. “[lln New York indemnification agreements are strictly construed; a court cannot
find a duty to indemnify absent manifestation of a ‘clear and unmistakable it@tent’
indemnify.”® “When a party is under no legal duty to indemnify, a contract assuming that
obligation must be strictly construed to avoid reading into it a duty which thespdidiaot
intend to be assumed*™ The promise should not be found unless it can be clearly implied from

the language and purpose of the entire agreement and the surrounding facts astacices it

56 Indemnification Agreement, Section 12(dhcket no 47-4.

57 Katel Ltd. Liab. Co. v. AT&T Corp.607 F.3d 60, 64 (2d Cir. 2010)
%8 South Rd. Assocs., LLC v. IB&26 N.E.2d 806, 809 (N.Y. 20Q05)
59 Manley v. AmBase CorB37 F.3d 237, 250 (2d Cir. 2003)

60 Commander Qil Corp. v. Advance Food Serv. Eq@il, F.2d 49, 51 (2d Cir. 1993}jjuoting,Heimbach v.
Metro. Transp. Auth 553 N.E.2d 242, 246 (N.Y. 1990)

51 Hooper Assocs. v. AGS Comgnst Inc, 548 N.E.2d 903, 905 (N.Y. 1989)
621d.
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In addition, the structure of the agreement, and the language in the provision anese
the agreement must be considefed.

11. When an unnamed par@gserts coverage by artlemnificationprovision, the
New York courts are particularly stridionking v. Port Autbrity of NewYork andNewJersey
rejected the contention that a “construction manager” referred to biytlnaB0 timesn an
agreement could be considered an “agehthe owner under thgpecificindemnification
clause, even though the agreement clearly designated the construction manager as a
“representatie” of the owne#f* Even though the construction manager had the role of “agent” in
the project the indemnification clause’s use of the term agent could not embraoadtraction
manager.

In the case before us .the language of the parties is naar enough to enforce

an obligation to indemnify, and we are unwilling to rewrite the contract and

supply a specific obligation the parties themselves did not spell out. If thespartie

intended to covethe entity claiming coveragels a potential indemieie, they

had only to say so unambiguou€ly.

12. Similarly, in another caseantractor’s duty to indemnify the project owner for
losses tdthe persons or property of others” was held not to require the contractor to indemnify
the owner for claims madeganst the owneby employees of theontractore “Clearly, if it

were intended for [the contractdd assume complete liabilitgven for its employees' claims,

the[owner] could have easily provided that the clause ¢auarh claims

63 SeeHaynes v. Kleinewefers & Lembo Cqr21 F.2d 453, 457 (2d Cir. 1990)

64 Tonking v. Port Auth. of N.Y. & N.821 N.E.2d 133 (N.Y. 2004)

851d. at 135.

56 Solomon v. City of New Yor&89 N.Y.S.2d 592 (N.Y. App. Div. 1985jf'd, 512 N.E.2d 546 (N.Y. 1987)
571d. at 597.
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Arguments That LBHI Is an IndemniteeFail
13. Lehman Bank and Aurora Loan Services assert indemnification of LBHI is proper
under the introductory text of thedemnification Agreement. The text precedes the recitals.

This Indemnification Agreement (“Agreement”) dated as of December
17, 2007, is made by and between Lehman Brothers Bank, FSB a
federal savings bank (together with its successors, assigns, operating
divisions, affiliates and subsidiaries, “LBB”), and Aurora Loan Services
LLC, a Delaware limited liability compangnd wholly-owned

subsidiary of LBB (together with its successors, assigns, operating
divisions, affiliates and subsidiaries, “Aurora”, or collectively witBB.

as “LBB”) having an office for the conduct of business at 10350 Park
Meadows Drive, LittletonColorado 80134, and Security National
Mortgage Company (together with its successors, assigns, operating
divisions, affiliates and subsidiaries, “Seller”), having an office for the
conduct of business at 5300 South 360 West, Suite 150, Murray, Utah
84123.LBB, Aurora, and the Seller are sometimes referred to herein as
parties.

14. Lehman Bank and Aurora Loan Services argue that LBHI is an affiliate. The term
is used only once in the Indemnification Agreement, in Section 11. Section 11 provides for non-
disclosure among the “parties,” but providesftiiwing specific exceptiory| T]his provision
shall not limit the right to share information among affiliate or subsidiary entitied\here the
agreement intended to include affiliatests operative termst so stated.

15.  There is no definition of “affiliates” in the lrednnification AgreementSection
12(o) of the Indemnification Agreement states thatdipifalized terms used in this Agreement
without definition that are defined in the Seller’'s Guide are teeein as defined in the Seller's
Guide.” The Indemnification Agreement does not capitalize “affiliates.”

16. Whenthe Indemnification Agreement referen@sentity other than Lehman
Bank and Aurora Loan Servicdbe term was capitalizexhddefined No sud attempt was
made with respect t@ffiliates” or LBHI.
16A. The Indemnification Recitals refer to LBB in a way that swknclusion of LBHI

impossible.The recitals state that “LBB and the Seller are parties to a certain LoelnaBel
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Agreement . . . ;and then refer to LBB as relying on representations in the LPA when gnterin
into it and purchasing mortgage loans from SecurityNational.

17. In Section 6, the Indemnification Agreemaitgorefers to the prior LPA, stating
that“LBB and/or Aurora’s exercisef any right or remedy under this Agreement shall not limit
its exercise of any other right or remedy provided to LBB and/or Aurora ydler’s Guide,
the Purchase Agreement [LPA], applicable law, by any other agreement to xdmdhtie
Seller [SecurityNational] are parties or otherwis&lie party to the LPA with SecurityNational
was Lehman BankAurora Loan Services promulgated the Seller's Guithes paragraph would
be nonsense if LBB as used in the Indemnification Agreement included LBHAngestito the
LPA.

18.  Section 7 of the Indemnification Agreemédumitherstates that[h]othing in this
Agreement shall be construed to waive LBB’s and/or Aurora’s requirement fSetlee to
strictly perform its obligations under the Purchase Agreement [LPA] anetS&€Huide ...."

LBHI was not a party to the “Purchase Agreement” [LPA], or to the SellerdeGui

19.  Section 8 of the Indemnification Agreeméoails the statute of limitations for
claims “that LBB and/or Aurora may have” against the Sellethe time the Indemnification
Agreement was signed, Security National was unaware that any of the Lddreeiasold to
LBHI and would therefore have been unaware of any tolling of the statute @itiong relative
to LBHI. The parties to the LPA were onlg&urityNational and Lehman Bank so no one else
could have been embraced in the definition of LBB as used in this paragraph. In Section 12(a),
the Indemnification Agreement states thalifis Agreement shall be binding upon and inure to
the benefit of thgarties hereto and their respective successors and permitted as&gms.”

specific reference to successors and assigns shows the parties know how te ethbrac
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within the benefit of the agreement — and this was not done in the indemnification Tlaase.
reference in Section 12(a) is insufficient under New York Law to add parties cowamge of
the indemnification clause.

20. Lehman Bank and Aurora Loan Servistated at the Hearirtbat there was no
testimonyaswhy LBHI was not includeds a partynor evenany testimony as tawhether such
inclusionwas discusse even though as of the date of the Indemnification Agreement LBHI
had purchased most of the loans for which indemnity is sought.

[Paragraphs 224 Intentionally Omitted.]

LBHI ’'s Purchaseof Loans Without RecourseAgainst Lehman Bank

25. When each of the Loans was sold to LBHI, Lehman Bank was fully compensated.
At the time ofeach sale, Lehman Bamkas paid the full amount it had expended on each of the
Loans Most of the sales occurred befdghe Indemnity Agreement was signed.

26.  Further, LBHI"s purchasingf the Loans from Lehman Bank without recourse
was part of a business plan or systéhe plan or system was to protect the capital of Lehman
Bank so as to enhance its capacity to purchase loans for the sale to, and bdsiHit. &f,

No Lossedy Lehman Bank, Aurora Loan Servicesor the Servicer

27. Becausd.BB sold the Loanso LBHI without recourse, LBHI had no rights or
remedies against Lehman Bank, and therefore after the loanlsdiesn Bank had no remedy
under the Indemnification AgreemeagainstSecurityNational

28. LBHI represented in the LBHI bankruptcy court that LBHI had no remedies

against Lehman Bank for any deficiencies in the Laans.

88 Transcript of Hearing February 27, 205819:16-19, docket no. 89filed April 3, 2013
89 UndisputedFacs, 15.
70 Undisputed Facts]3.
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29. Lehman Bank had no Losses pursuant to thermdfication Agreement.

30. Aurora Loan Services never owned any of the Loans, and there is nothing in the
record establishing any Losses to Aurora Loan Services. For exam@3e(Ithe) witness for
Aurora Loan Services testified that “at the end of the daydbra Loan Services, if they ever
had any losses, was fully compensatedlhus, Aurora Loan Services had no Losses pursuant to
the Indemnification Agreement.

31.  With respect to the “Servicer,” there is no evidence that the Servicer suffered any
“Losses” & that term is defined under the Indemnification Agreement. No Servicer lodimer t
Aurora has ever been identified.

Assignmentof the Indemnification AgreementGives LBHI No Right to Indemnity

32.  The Assignment executed on March 28, 2011 between AurorafEBk

(formerly Lehman Bankand Aurora Loan Services as assignors, and LBHI as assignee is not
an assignment ohe Indemnification Agreemebut states that it was an assignment of “rights”
and “including, without limitation, all repurchases and/or inddication remedies and/or

claims for damages” under the Indemnification Agreenfent.

33. “Itis elementary ancient law that an assignee never stands in any betfienposi
than his assignor. He is subject to all the equities and burdens which attach to thg prope
assigned because he receives no more and can do no more than his a8signerssignment
of rights does not alter the nature of the rights assigned; the assigmde stends in the shoes

of the assignor.™

"t Undisputed Factg,9-20.

72 Assignment Agreement, Section 2(@ycket no. 4712, filed under seal September 4, 2012.
73 International Ribbon Mik, 325 N.E.2d at 139

74 Badiak v. White Plain Kensington, LLO18N.Y.S.2d 329, 331 (N.Y. Sup. Ct. 2011)
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34. The Assignment Agreement is limitedd@ssigning the indemnityghts of
Lehman Bank and Aurora Loan Services onlg.&\‘stranger”d the Indemnification
Agreement, LBHhad no enforceable rights remedies as against SecurityNational, except as
Lehman Brehers Bank and/or Aurora Loan Senat¢ad any rights or remedies they could
enforce against SecurityNational

35.  Section 1 of the Indemnification Agreemdintits its scope tdLosses”to
Lehman Bank and/or Aurora Loan Services and the Servicer. At the time of the 28a2011
Assignment, Lehman Bankurora Loan Services and the Servicer hadlossesas toany of
the LoansAs such, Lehman Brothers BaakdAurora Loan Serviceat the timehad no rights,
damages or claims thtéteycouldassertagainst SecurityNationainder the mdemnificdion
Agreementand thus nonmaybe asserted by LBHI by assignment

Breach of Contract

36. Lehman Bank and Aurora Loan Services had no right to utilize funds of Security
National in the deposit account for the benefit of LBHI, as LBHI was noteshtindetthe
Indemnification Agreemerib any indemnity for LBHI's lossed ehman Bank and Aurora Loan
Services wer@ot authorized to utilize funds from the deposit account for the benéfgHF.

37. Atthe Hearing, Lehman Bank and Aurora Loan Services arguedthatvere
“administrative agents” for LBHI for collecting funds.There are no factshich establi& such
anagency

38. Lehman Bank and Aurora Loan Services materially breached the Indemnification

Agreementandare liable to SecurityNation&br the funds ulized for payments to LBHIThe

S Transcript ofHearing, 24: &, docket no. 89
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parties’ positions on the amount duere lodgedand filed?® At the hearing June 2, 2014, the
amount appliedo losses on loans owned by LBHI was established as $3,892,973.70.

39. Following the summary judgment argument, the parties submitted memoranda on
threeadditionalissues{1) whether SecurityNational is entitled to prejudgment interest, (2)
whether the fund under the Indemnification Agreement should be replenished, and (3) whether
the $76,000 in undisbursed funds shawlahain in thdund under the Indemnification
Agreement’

40.  Atthe hearing held June 2, 2014, Plaintiff waived claims on the $7&,000.

41.  SecurityNational is entitled to prejudgment interdsD'Addario & Co., Inc. v.
Embassy Industries, Irf€and cases flowing it require specific language for parties to “chart
their own course” and exclude themselves from the operation of laws imposing preudgm
interest.

The use of the terms “sole remedy,” “sole obligation,” and “no further rights” by

the parties, togther with the provision for interest on the escrowed sum, was

sufficiently clear to establish for purposes of thésaction that interest paid at

']Egre nféilt;ftory rate was not contemplated by the parties at the time the contract was

The Indemniication Agreement contains no such langudge terms of the

Indemnification Agreement contain no implication of a waiver of prejudgment $titere

6 Docket number 93, filed April 30, 2014; Defendants’ Calculation of Amounts Bu&@mmary Judgmentr@er,
docket no. 102filed May 27, 2014.

"7 SeeDefendants’ Calculation of Amounts Due Per Summary Judgment Order at 4.

8 Docket text order, docket no. 103, filed May 27, 2014; MemorandureafrByNational Mortgage Company
Relative to Issues for June 2, 2014 Heardurket no. 104filed May 30, 2014; Defendants’ Memorandum
Pursuant to the Court’s Order of May 27, 20ddcket no. 106filed May 30, 2014.

7 Minute Entry, docket no. 107, filed June 2, 2014.
80980 N.E.2d 940, 943 (N.Y. 2012)
811d.
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42.  SecurityNational’s motion claims “interest at 9% from at least the date of
application ofSecurityNationaldnds to the respective loans that were made &.This is the
correct date for accrual of interest.

43. The dates of disbursement of funds are shown in Paragraph 10 of the Findings of
Fact. SecurityNi@gonal calculated accrual of interest with respect tthdaan from the first day
of the month immediately following the month of improper payment. The amount of tregeres
calculated wa$1,674,239.97 through May 31, 2014, with a per diem of $959.91 for each day
after May 32 until judgment.

44.  Further replershment of the fund under the Indemnification Agreerappiears
to be barred by language in the Assignnedfecting a waiver, but thiwas not briefed before
the June 2, 2014 hearing. Offset, pkecdds an affirmative defense in the Answer, has not been

adjudicated.

82 SecurityNational Mortgage Company’s Motion for Summary JudgmentdatcRet no. 45filed under seal
September 4, 2012
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ORDER
IT IS HEREBY ORDERED thatSecurityNational Mortgage Company’s Motion for
Summary Judgmetiis GRANTED and Defendants’ Motion for Summary Judgnieist
DENIED.
IT IS FURTHER ORDERED thatthe parties shall meet, confer, and on or before
January 16, 2014, file a motion to schedule disposition of issues remaining in the case. The

motion shall clarify whether any issues other than offset remain to beeadsolv

BY THE CO W

David Nuffer v
United States District Judge

DatedDecember 24, 2014.

83 Docket no. 45filed under seal September 4, 2012.
84 Docket no. 53filed October 11, 2012.
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