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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

E. JEFFREY DONNER and JUDEE M. MEMORANDUM DECISION AND
DONNER ORDER

Plaintiffs,
Case N02:11€v-489
V.
Judge Clark Waddoups
JACK NICKLAUS and JACK NICKLAUS
GOLF CLUB, LLC,

Defendant.

Before the court iDefendant’ Motion for Summary Judgment (Dkt. No. 125) on
plaintiff's intentional misrepresentation claimhichthe Tenth Circuitemandedn Donner v.
Nicklaus 778 F.3d 857 (10th Cir. 2015), after this court dismissed it on deféndaobnd
motion to dismissAlso before the court is plaintiff's Motion to Strike Errata Sheet from the
Depasition of Paul Stringer (Dkt. No. 136Jhe court has carefully considered the parties’
motions, memoranda and supporting documentation, as wék aslevant law and the oral
arguments of counsel. For the reasons stated below, the court GRANTS defendarais/summ
judgment on statute of limitations grounds. a resultplaintiffs’ motion to strike the @pcsition
errata sheet is MOQT

FACTUAL BACKGROUND

On December 31, 2007lgmtiffs Jefrey Donner, a Colorado surgeon, and his wife,

Judee Donneentered into a purchase agreenmmnttract with Mount Holly Club, LLC to invest
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$1.5 million in Mount Holly Clubaplanned private luxury resort to includsld area and golf
club to be designed by golfer Jack Nicklaus in the mountains above Beaver]ddtahlicklaus’
anticipatedole in the development of the golf course andalgieement to licensdes brand to
market and advertigée cluband resortis detailed in the background of the Tenth Circuit
opinion and will not be repeated here. Neither Mr. Nicklaus nor Jack Nicklaus Golf Ciab, L
was a party to the investment contract that forms the basis of the Donnersitbasi@time
prior to their investmendid the Donners meet Mr. Nicklaus, nor did Mr. Nicklaus participate in
any negotiations regding the Donners’ investmentSeeDr. DonnerDepo.in Donner v. Bell
29:18-22. Mr. Nicklaus and Jack Nicklaus Golf ClubC’s involvement prior to the Donners’
investment was limited to joimharketing materials and press relea@st Am. Compl. 78,
90).

The Donners’ investment was preceded by a personal visit to the site of the planned
Mount Holly Clubin December 2007, where theytwith Marc Jenson and his brother Steve
Jensonallegedlythe principals of Mount Holly Club, LLGyhich wasthe legal entity
responsible for developing the property. (Dkt. No. 1, 1 18-19.Té&) Donnerallege that the
Jensons told themhat their $1.5 million investment wouidclude an estate lot in the Mount
Holly project, rights to use the private ski resort, and a transferable membarsteplack
Nicklaus Golf Club, which “Marc Jenson asserted would allow all JIN@Gbers to golf at all
the other twenty-five Nicklaus private clubs around the world and to usegeolxury Jack
Nicklaus Golf Club houses.Aff. of Dr. Donnerat 24 (Depo. Ex. 23 at AG950-52Judee
Donner Depoat 7:621. The Mount Holly Club charter membershipghase agreement and

associated documerdggyned by the Donners on December 31, 2007, further outlined these



details.The actual documents that were reviewstghned and received by the Donners, however,
clarified that the investment provided them not with an actual estate lot, but @atertifiat

could be exchanged for one; and tlnet tlates focompleting the Mount Holly Club facilities

that the Donners would eventually haveght to usevere estimatedependent on obtaining the
necessary permits and approvéls. DonnerDepo.at 171:7-172:2; 173:22-174:21ydee

Donner Depoat110:25-111:8.

The Doners both testified that it was very important to their investriieaithe Jensons
represented that the projéwd “no debt” and was ridkee.Dr. Donner Depoat 361:2-362:25
Judee DonneDepo.at 169:1-9; 170:10-20; 183:19-184:18. Although he “primarily” relied on
the Jensongepresentations dke basis of his investment, Dr. Donmexs also allegdy
influenced by Jack Nicklaugartnership with and/or endorsement of the Mount Holly @hudb
its managemengnd investments by other alleged investors including Mr. Nickw$onner
Depo. in Donner v. Bekt 28:25-29:25.

Around January 11, 200&4ds than two weeks aftglaintiffs signed their purchase
agreement for membership in the Mount Holly Club, thésitthat they got their first “hint that
this was a fraudulent projecDr. Donne Depo.in Donner v. Belat 33:20-34:22. Rintiffs
learned that Marc Jenson had a “very checkered criminal past” that caused them to beadoncern
that there was a problewith their investmentDr. Donner Depoat 277:7-21Judee Donner
Depo.at 36:10-37:13. After being informed by a friend that she should investigate Marc 3enson’
“sordid criminal past” online, Judee Donner did her own search and found “his history of
multiple criminal actions,” including “many counts . . . jail time for téo@. . . defrauded

individuals in different projects that he was involved in . . . appeared that there wattesec



fraud . . . there was so many, it was just mind bogglidgdee Donnebepo.at 37:2-17She
immediately informed her husband aboutrMdenson’s “terrible criminal past” and felt shocked
by the threat this criminal history posed to their $1.5 million investment becauseliggean
them and all the representation from Jack Nicklaus that this was, you knolggttisate
project.”ld. at 38:10-39:1.

Shocked himself, Dr. Donner performed his own searctsawd'bankruptcies, civil
cases, and the current pending criminal case” against Marc J&ns@onner Depoat 278:13-
279:23. After being “bushwhacked with the information that Mr. Jenson was a known criminal
and had pending felony charges,” Dr. Donner became “suspicious about what vgasrjoin
with his investmentDr. DonnerTrial Testimony in Criminal Cas8tate v. Marc and Stephen
Jensomat 101:1-4. Judee Donner was also “very concerned as of that point in time” for plaintiffs’
$1.5 million investment in Mount Holly Clududee Donner Depat 39:2-5.

After learning about Marc Jenson’s criminal history, plaintiffs agreati@r. Donner
would “investigate and get to the bottom” of their investment concktnast 39:6-8. He began
communicating with Tirathy Bell, the individual who introduced them to the Mount Holly Club
investment opportunity and to the Jensbri3t. Donner Depoat 280:4-285:2. Dr. Donner
asked Tim Bell whethavlr. Nicklaus or his organization were aware of Marc Jenson’s criminal
history.Dr. Donner Declat{ 11. On January 15, 2008, Dr. Donner receivedmaiefrom Mr.
Bell forwarding an email from Steve Jenson, which stated:

Tim,

These are the first of several documents | will belsgnyou. | spoke with the
Nicklaus Group about an hour ago and they are preparing a letter that you can use

! The Donners have also sued Mr. Bell in district court in Colorado.
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Depo. Ex. 52.

as well. As | mentioned to you, Jack Nicklaus and his officers have been fully
aware of this situation since it happened and have no issues at all. | have worked
closely with their executive staff and their legal counsel and once theystomt
exactly what this is and is not they had no problem at all. As | discussed with you
earlier Marc is not an owner or officer or signatory on Mt. Holly Club, and never
has been . . . The entire ownership group is also aware of the current legal
situation that Marc is working on. Marc’s responsibilities at Mt. Holly aréen t
marketing department. And has been since inception. | have additional documents
comingyour way.

A follow-up e-mail from Tim Bell to Dr. Donner on January 31, 2008 included an attached lette

from Paul Stringer(the Stringer letter)Senior Vice President of Business Development at

Nicklaus Desigrf,to Steve Jenson, which read in part:

Dear Steve,

You asked me to send you a letter describing the relationship between the
Nicklaus group of companies and Mt. Holly Club.

Nicklaus Design and Jack Nicklawolf Club have a very good asttong

relationship with the Mt. Holly Club. We have been fully advised by you of Marc
Jenson’s current legal situation from an unrelated deal and his earlier involvement
in the project, and have accepted your business decision to continue his limited
role as a consultant to the project while he is resolving that matter

We are also familiar with the ownership and management team of the Mt. Holly
Club and have confidence in them. Our relationship with Mt. Holly Club is

unusual in that Jack made the decision to defer a significant amount of Nicklaus
Design’s design fee for the Mt. Holly Club in return for a participation in future
revenues from the projectack also accepted the honor of et the

Founding Charter Member of the Mt. Holly Club, and although he has no role in
management of your business, he is very interested in the ongoing success of the
club.

Sometime in February 2008, Dr. Donner learned that Mount Holly Club, LLC was not

debt-free, but was involved in a lawsuit with Dow Jones for peyyment of advertising bills.

2 Nicklaus Design is nai party to this lawsuit.



Dr. Donner Depoat 308:4-19. On March 3, 2008, Dr. Donner continued hisipesstment

“due diligence” by askin@PA Michael Moore for advice on financiaformation he should

request from Mount Holly Club related to his investm@&mt.DonnerDepo.at 285:3-288:120n

the basis of Moore’s advice, on March 9, 2008 Dr. Doneguested financialetailsand

documents from Steve Jenson and Mount Holly AubDonner Depoat 291:18-292:10;

Depo. Ex. 52. The Donners admit that they received these documents no later than the summer
of 2008, andhat they learned from reviewing thehat Nicklaus had not paid $1.5 million for

his membershigDr. Donner Declat § 22; Depo. Ex. 56 (DONNER 3470-74¢e alsdepo.

Ex. 53 (DONNER 2622-23) (confirming on July 22, 2008 Dr. Donner’s knowledge from review
of documents that “most [charter members] didn’t even come up with the initialnres@s).

By December 2008, the Donnemsnfirmedthrough Shawn Moore, a former marketing
executive of Mount Holly Clulthat there was “definite frauduleactivity going on at the cltib
including the Jensons’ misappropriation of morigy.Donner Depoat 77:17-787; Dr. Donner
Decl. § 25. In January 2009, the Donners learned that Mount Holly Club had not paidkthe Ja
Nicklaus Golf Club for the Donners’ golf club membership notwithstanthatthe club had
allowed the Donners to use club membership rights as a courtesy througho@r2@sner
Decl.atq 24 Dr. Donner then tried to enlist Jack Nicklaus and the Jack Nicklaus Golf Club in
recovering his investment, contributing a settlement, or engaging in the crprosatution of
the Jensondd. at 1 32 When this was not successful, Dr. Donner considered this “additional
evidence that defendants had intentionally engaged in fraud and were not alsoofittiens
scheme.ld. After Mount Holly Club, LLC’s parent company filed bankruptcipet Donners

settled with the parent compaag their membership contract, “obtaining a lot near the ski area



and the right to trade that property for a lot in the development once it is platted. Andyaffthe
club and ski area are eventually developed, the Donners would be entitled to memberships.”
Donner,778 F.3d at 863.

PROCEDURAL BACKGROUND

On May 31, 2011, plaintiffiled a complainagainstlack Nicklaus and Jack Nicklaus
Golf Club, LLC,alleging thathey were joint venturers with Mount Holly Club, LLC, and its
principals, the Jenson$SdeDkt. No. 1). As joint venturers, the complaatieged, Jack Nicklaus
and Jack Nicklaus Golf Club, LLC should be jointly and severally liable for the Ig#siofiff's
$1.5 million investment as a result of the Jenséaise representations that induced their
investment, including misrepresentations about the financial status of the;ghadack of
further requirements, conditions, or other obstaclestoplete the project; and the expected
construction start and completion dates. The Jensons also failed to disclosergantsJe
criminal background. As for Jack Nicklaus and the Jack Nicklaus Golf Club, LLC, thé&ffda
alleged thaa joint marketingorochure endorsed the project and conveyed either expressly or
implicitly that Mr. Nicklaus had invested at least $1.5 million to become a foundinggichar
member (Id.).

On March 15, 2012, the court heard oral argument and granted defenaatis’to
dismiss all of plaintiffs’ claims of alleged misrepresentation and joint venture lisdogénst
them but allowed plaintiffs to file a motion for leave to amend the complaint. Plaintiffsanove
to amend their complaint and the parties thereafter stipulated that plaintiffs ey dileended

pleading® The First Amended Complaint abandonedrlfs’ claims that the Nicklaus

® Plaintiff's First Amended Complaint is attached as an exhibit to thatiomfor leave to amend (Dkt.
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defendants were vicariously liable for the investment lossiramteladdirectly stated claims
against thenfor negligent misrepresentation, intentional misrepresentation, and amslat the
Interstate Land Sales Full &alosure Act(Dkt. No. 53-1). On March 27, 2013, this court heard
oralargument and granted defendarmststondnotion to dismiss all claims against them with
prejudice, finding that plaintiffs had not plausibly allegedsonable reliance on the Nicklaus
defendants’ jointnarketing materials in light gdlaintiffs’ later meetings with the Jenson
principals prior to investing. (Dkt. Nos. 75, 82). The court also determined that plaintiffoha
plausibly alleged a relationship of trust or confidence with Mr. Nicklaus thatWwave
imposed a duty on him to affirmatively correcegiéd omissions. (Dkt. No. 82, pp. 26-ZIMe
court also dismisseglaintiffs’ Interstate Land Sales Full Disclosure Afdims because the
alleged misrepresentations did noffisiently state a claim under the Actd(at p. 27)In the
alternative the courtdetermined that plaintiffslected their remedy under the Actdxytering
into a settlement agreememith Mount Holly Club, LLC’s parent compamggading the
investment contractld. at p. 28.

TheDonners appealed this decision to the Tenth Circuit Court of Apfg@alsebruary
19, 2015 the Tenth Circuit affirmed thisourt’s dismissal of the Interstate Land Sales Full
Disclosure Act and the negknt misrepresentation clairagainst defendant®onner,778 F.3d
857. With respect to the intentional misrepresentation claims, the Tenth Cisougigaéed with
this court that the First Amended Complaint failed to plausibly state a claim agderstates
on all alleged intentional misrepresentations or omissions excegdtlombat representation was

regarding Mr. Nicklaus’ membership.

No. 53)but was never subsequently filed with the court.
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Specifically, the Tenth Circuit determined thgtrepresenting in a particular marketing
brochure that Mr. Nicklaus was a “charter member,” Mr. Nicklaus and the JadadddcGolf
Club, LLC may have “impli[ed] that [Mr. Nicklaus] paid the $1.5 million purchassegor his
membership.’ld. at 869-70The Tenth Circuit stated:
The brochure describes a charter membership based on the $1.5 million purchase
price. Mr. Nicklaus’s “founding membership” was “honorary,” meaning he paid
nothing. Though “charter membership” and “founding membership” may
ordinarily be synonymous, the price difference (freessus $1.5 million) could
have struck the Donners as significant.
The Donners allege in the amended complaint that they were induced to act by
Mr. Nicklaus’s willingness to pay $1.5 million for his charter membership. 3t wa
the purchase price, rather thine title of the membership, that allegedly
influenced the Donners.

Id. at 870.

Following the Tenth Circuit's remarfdr further proceedings on these allegations, the
parties completed discovelyefendants haveow moved for summary judgment on the
timeliness of plaintiffs’ claim against defendants and on whether plaintiffs reasonably relied on
the alleged falsemplication that Jack Nidkeus paid $1.5 million for a Mount Holly Club
membershig. For their part, plaintiffs move that the court strike deposition errata sheet of
Paul StringerBecause the court holds that ghaintiffs’ cause of action is barred by the statute

of limitations andoecausehis ruling is dispositive, the coutbes noaddresslefendants’

reasonable reliance defensetaintiff's motion regarding theeposition errata sheet

*The allegation raises an interesting question about the proof requiseale an intentionamplied
misrepresentation and the reasonableness of any reliance a plaintiff exapcsedplaintiff's own
inference. The parties do not identify nor has the court been able todogatase law addressing haw
intentional fraud claim premised on an inferenaa be proved.
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ANALYSIS

Pursuant to the Federal Rules of Civil Procedyt$h€ court shall grant summary
judgment if the movant shows that there is no genuine dispute as to any matesiad féoe
movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). In considering a
summary judgment motion, the couxiaenines “the record and all reasonable inferences that
might be drawn from it in the light most favorable to the non-moving paBgrty & Murphy,
P.C. v. Carolina Cas. Ins. C®86 F.3d 803, 808 (10th Cir. 2009) (internal quotations omitted).
“A ‘material fact’ is one which could have an impact on the outcome of the lawsuit, while a
‘genuine issue’ of such a material fact exists if a rational jury could finavior fof the non-
moving party based on the evidence presenteddsteen v. UNISIA JECS Carpl16 F.3d
1212, 1216 (10th Cir. 2000). “Only disputes over facts that might affect the outcome of the suit
under the governing law will properly preclude the entry of summary judgmemntaFdsputes
that are irrelevant or unnecessary will not be countéghderson v. Liberty Lobby, In&77
U.S. 242, 248 (1986).

Defendants “may use a motion for summary judgment to test an affimmtfense,”
such as a statute of limitations defense, that “entitles that party to a judgment as afrizatté
Hutchinson v. Pfejl105 F.3d 562, 564 (10th Cir. 1997). Defendants who move for summary
judgment on an affirmative defense bear a “more stringent” burden of prooédjates them to
“establish, as a matter of law, all essential elements of thebs$oe the nonmoving party can
be obligated to bring forward any specific facts alleged to rebut the mewase.”Donner,

778 F.3d at 876.
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l. Statute of Limitations
Defendants move fsummary judgment otne affirmative defense thptaintiffs’
intentional misrepresentati@haimis barred by the statute of limitatiariEhe parties agree that
plaintiffs’ time for filing theirclaim is governed by the thrgearstatute of limitations fofraud
claimsfound at Utah Code Ann. § 78B-2-305(3):
An actionmay be brought within three years for relief on the ground of fraud or
mistake; except that the cause of action does not accrue until the discovesy by th
aggrieved party of the facts constituting the fraud or mistake.
This lawsuit was filed on May 31, 2011; however, by agreement, the parties tolleduteafta
limitations as of Aptil4, 2011. Therefore, to succeed on their motion for summary judgment on
timeliness grounds, defendants must establish as a matter of law that the Dauoseyeld the
“facts constituting the fraudgarlier than three years pritr the tolling datei.e., beforéApril
14, 2008. U.C.A. § 78B-2-305(3).
The First Amended Complaint alleges that plaintifeseintentionallydefrauded
becaise (1) Marc Jenson had a criminal past, (2) the Mount Holly Club facilities anclugwolf
did not exist, (3) the project lacked regulatory approval for development and aatiborip
construct a golf course, (4) they did not receive on December 31 aR(B3tate Lot valued at a
minimum of $1.5 million, and (5) the project was not free of debt. (Dkt. No. 53-1 at {1 8, 55-58,
70-71, 87, 92, 95-97, 102, 111, 113). Additionally, agHecomplaint'sallegationsaboutfalse
representationsegarding MrNicklaus’s membershiphé Tenth Circuit determined that the
claimwas actionable only if a fainder could determine it was reasonable for the Donners to
infer from thejoint marketing brochure that Jack Nicklaogplied that he paid $1.5 million for a

membership in the Mount Holly Clulsee Donner 778 F.3d at 870 (“It was the purchase price,
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rather than the title of the membership, that allegedly influenced the Donndr&ha price
difference (free vs. $1.5 million) [that] could have struck the Danasrsignificant.”).

The court begins with defendants’ undisputed evidence that the statute of limifiations
fraud began to run before April 14, 2008. The Donners athatiby December 31, 2007, the
date they closedn the Charter Membership Purchase Agreement for the Mount Holly Club
project, they knew that “there were further requirements, restrictionsiguagriments to
proceeding with completion of the [Mount Holly Club], including that [Mount Holly Club, LLC
needed to obtain additional permits and approvals; and Plaintiffs would not redeiteedit
residential lot until additional developmeayiprovals were obtained.” (Dkt. No. 130, p. 13).
Based on these admissions, it is undisputeddtiiiie time they signed the purchase agreement
contract on December 31, 2007, the Donetsally discoverethe falsity of three
misrepresentations alleged in their intentional misrepresentation afgimst defendants.

The Donners alsadmitthaton January 11, 2008Jeven daysfter investing $1.5
million in the projecttheydiscovered that Marc Jenson, knoterthem at the time as a
“principal” of the Mount Holly Clubsee Complat  19was a “fraudster” with a “checkered
criminal past.” (Dkt. No. 130, p. 13-14)heyalso admithat on this date they were shocked to
learnthat Jenson had “past bankitips, civil cases, criminal cases, and a pending criminal
cas€;, and became concerned that they had been “duped” into investing in a “fraudulent project.”
Dr. Donner Depoat 277:22-24; 279:20-23; 298:24-29%4aintiffs admit that this discovery
causedhem to begira further investigation into their investment in the Mount Holly Club. (Dkt.

No. 130, p. 13-14). Based on these admissions, it is undisputed that the Donners discovered

® Citationsto page numbers from memoranda on the court’s dockettéfie court’s docketing page
numbers rather than the memoranda’s internal page numbers.
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another misrepresentation or omissableged in their cause of actiorr foaud against
defendantdy Januaryll, 2008t is furtherundisputed that on this datbe Donners actually
began investigating their investment.

The record also reveals that the Donners were on notice by at least F@8;u2098 that
the projectvas burdened by outstanding debtfight of apending lawsuit with Dow Jones for
non-payment of advertising bill®r. DonnerDepo.at 308:4-23Because of evidence the project
was not debfree along withsuspicions about Marc Jenson’s criminal history, by no later than
March 3, 2008, Dr. Donner consulted his CPA for advice on how to proceed with po
investment “due diligencahto the actual financial status of the Mount Holly Club projBct.
Donner Depoat 285:3-289:8. On the basis of that advice, on March 9, 2008 Dr. Donner
requested financial detaidgsd documents from Steve Jenson and Mount Holly @lab
eventually led to the discovery that Jack Nicklaus had not paid for his membership ewktatev
title.® 1d. at 291:19-292:7. Based ¢hmis record, it is undisputed that before April 14, 2608
Donnershad discovered or were alreactynducting the investigation that led to the discovery of
all other misrepresentationBegyed in their cause of action against defendants.

Becausalefendants have métdir burden to come forward with undisputed evidence
supporting their positiothat the statute of limitatiorigars plaintiffs’ actionthe Donners must
oppose summary judgment with “specific facts showing that teergenuine issue for trial.”

Fed. R. Civ. P. 56(e). In response, the Donners focus their attention on the following language of

® On summary judgment, the countist examine theecord to show that there is no genuine issue of
material fact. Althougliefendants did not include tFects inthis paragraph ithe “Undisputed Facts”
section of their brief, theglirected the court’s attention them, andecause they agarty admissions in
deposition testimony, the cduejects plaintiffs’ argument that DUCivR 86c)(3) precludes it from
considering thentSeeBerry, 586 F.3cdat 808.
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the January 31, 2008 letter from Paul Stringer to Steve Jenson, which defendants claim put
plaintiffs on notice that Mr. Nicklaus’ membership was honorary, or in other words, provided at
no cost
Jack als@ccepted the honor of becoming the Founding Charter Meofliae
Mt. Holly Club, and although he has no role in management of your business, he
is very interested in the ongoing success of the club.
Depo. Ex. 52 (emphasis added).
This language, the Donners allege, not only did not put them on notice that Mr. Nicklaus had not
paid the $1.5 million purchase price, but it “conceal[ed] the fraud” and delayed tlvevetig
that thisrepresentation was falégDkt. No. 130, p. 35 n.5). The plaintiffs ignore the undisputed
evidencehatthey hadalready obtained knowledgé potential fraud, which led them to begin
the investigation that led @iscovery that their investment was fraudulently indubedause
theyargue that out of all misrepresentations alleged in their First Amended Complaint,
representation about the $1.5 million purchase price is the only one whose discoveaggean tr
the running of the statutf limitations® (Id. at p. 33). The Donners have not cited to any case

law that directly supports theimusual satement of thapplicablediscovery rule; thereforé¢he

court clarifies Utah’s governing legal standard.

" Plaintiffs argue thathe term‘honor” has several meanings and is not equivalent to “honorary,” meaning
free; they also argue that even the term “honorary” does not always coraiertiething has been
provided for free. (Dkt. No. 130, pp. 40-41). Ag tlorrmoving parties, plaintiffs allege that the court

must view all inferences about plaintiffs’ understanding in their fanokrleave the question of what
plaintiffs understood by this letter to a finder of fatd. &t 42). Assumingrguendahat plantiffs may

be correct had this been the first indication of their investment havergftaudulently induced, the

court nevertheless finds that plaintiffs were already on inquiry notitteewffraud clainbefore they

received this letter, and therefotiis letteris relevanhto its grant of summary judgment to defendants

only because it confirms the plaintiffs were on notice of the relatiom&tipeen thdensons, the

Nicklaus defendantgnd the Mount Holly Club projecSeeinfra, pp. 1820.

8 Plaintiffs arguethat onlydiscovery of theNicklaus defendantsole in the alleged fraud matters. (Dkt.
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A. Statutory Discovery Rule

Generally, a statute of limitations begins to run “upon the happening of the last eve
necessary to complete the cause of actiBassell Packard Dev. v. Carsd@005 UT 14f 20.
“Once a statute has begun to run, a plaintiff must file his or her claim beéolimttations
period expires or the claim will be barredd. “Mere ignorance of the existence of a cause of
action will neither prevent the running of the statute of limitations nor excuse affdaiailure
to file a claim within the relevant statutory periodd.

Because garty can be injured by fraud and, through no fault of his or her own, not know
it at the time of the injury).C.A. 8§ 78B-2-305(3provides a “discovery rulethat tolls the
accrualof the statute of limitations until the aggrieved patguires information which, if
pursued, would lead to discovery ohé facts forming the basis of the cause of action
Shiozawa v. Duk015 UT App 40, § 13 (Utah Ct. App. 201BYyssell Packarat | 21.This
rule tests for diligencbkoth in investigation and in bringing a cause of acti@tause “[a]
plaintiff is deemed to have discovered his action when he has actual knowledge afdherfra
by reasonable diligence and inquiry should know, the relevant facts of the fraudaierpet
against him."Colosimo v. Roman Catholic Bishd}007 UT 25, { 17 (quoting predecessor
statute to Utah Code Ann. §78B-2-305(3) (internal quotations omiged)als Russell Packard

at 1 23 Pierucci v. Pierucci2014 UT App 163 n.5 (stating that thecrual of thestatute of

No. 130, p. 48, n.12) (“The constructive knowledge that might arise concerning othed &l&gls does
not put Plaintiffs on constructive knowledge of all other possible frauctsahknowledge of other
frauds only triggers inquiry notice to begin conducting an investigatidrh®.courtclarifiesthat
although the amended complaint allegamerous nisrepresentationplaintiffs have made only one
claim of fraud against thicklaus defendants based on the single injury to ¥Meint Holly Club
investment contract.
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limitations is triggered not just by actual but by constructive knowledge ofdts fa. the point
the injured party $hould haveliscovered the fraud.”) (emphasis in original).

An injured party should discover the fraud, or in other words is deemed to have
constructive knowledge of the cause of action, when he or she dibi@aifmeans of
knowledge,” in other words, the “opportunity of kmag the facts constituting the alleged
fraud.” Baldwin v. Burton850 P.2d 1188, 1196 (Utah 1993). That opportunity occurs upon
discovery of some fact that “should have incited suspicion of fraud” because sustedisc
“would have then sparked further inquiryld. at 1197 See also Shiozava 13 (“[A] party
who has opportunity of knowing the facts constituting the alleged fraud cannot Ineeiraect
afterwards allege a want of knowledge. Instead, if the facts known to a phaimuitf prompt a
reasonably prudent person to further investigate, the plaintiff should make furthey.iqui
(internal punctuation and citations omittedhis moments frequentlyreferred to as “inquiry
notice; and it constitutes discovery that triggers the running of the fstatdte of limitations.
Pierucciat *13-14 §tating that constructive discoveargnsists both afecordnotice and inquiry
noticethat ispresumed “because of the fact that a person has knowledge of certain facts which
should impart to him, or lead him to, knowledge of the ultimate fact.”).

Once inquiry noticériggers the running of the statute of limitatipkeowledge of all
facts that were “discoverable during the limitations period” is imputed to the pkantitthat

requiresthe plaintiffs to timely protect their legal interestsColosimg 2007 UT 25, { 18.

° By contrast, plaintiffs argue, without reference to relevant casettai/[tlhe ‘constructive knowledge’
that triggers the accrual of the statute of limitations for fraudtiquivalent to ‘inquiry notice.’ ‘Inquiry
notice’ refers to the point at which the plaintiff had suspicions tigaiered her duty to investigate
potential claims in a reasonable manner. ‘Constructive knowledge’tisr g dnt at which the reasonable
investigation would have conferred the plaintiff with knodge of the facts of the fraud Dkt. No. 130,

p. 36). The court finds no support for this interpretation of “constructive knge/led the statutory

16



Learning “every detail of the alleged fraud or even discover[y] that actual didun fact

occur” is not required before the statute begins to addaldwinat 1197.And, while ordinarily
it is left to the finder of fact to determine when a reasonably prudent person shaild ha
discovered his or her claim, summary judgment is not precluded when “tharasis clear that
reasonable persons could not disagree about the underlying facts or about appfdae
governing legal standard to the facts,” or when “the facts underlyingljaghton of fraudulent
concealment are so tenuous, vague, or insufficiently established that théadlsias a matter of
law.” *° Russell Packeat  39.

With this governing law in mind, the coudjects plaintiffs’ argument that a separate
statute of limitations applies to eaallegedmisrepresentation and/or defendatith a
relationship to the underlying fraud. The Donners’ First Amended Complagealksingle
cause of action fantentional fraudspecificallythat they invested in the Mount Holly Club
because of their reliance on a lengthy set of allegedly intentional misrapteEsenFirst Am.
Compl, p. 27-28. When the Tenth Circuit upheitstcourt’s dismissal of all of these alleged

misrepresentations but the three regarding Mr. Nicklaus, it did not disconnect these

discovery rule setting, which wouesentidy transformconstructive knowledge from imputed or
presumed knowledge arising from the duty to inquire to a form of actual knowledge

19Based orAnderson v. Dean Witter Reynal@20 P.2d 575, 579 (Utah Ct. App. 19963imtiffs argue
insteadthatonce a party is omquiry noticeand actually begins an investigation, summary judgment is
inappropriate because a fdictder is required tevaluatevhetherthe investigation that eventually led to
the discovery of the facts was reasonably diligent. Only if a party doéggiotan investigation or a
factfinder concludes that the investigation was not reasonably diligent, Ity should inquiry notice
trigger the running of a statute of limitations. Plaintiffs have statethacstatutory discovery rule, but
the second half of the fraudulent concealment equitable discovery rule {g/higrays preceded by an
evaluation, first, of whettr a defendant fraudulently concealed the cause of adiar}ell Packardt
26.As will be seen below, the fraudulent concealment equitable discoverg in&pplicable where a
statutory discovery rule applies.
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represatations from the basis of plaintiffcause of action, namely, the injury to thairchase
agreemeninvestment in a&harter membership at the Mount Holly Club, nor did it establish a
newstatute of limitations triggering daterfthe cause of actidimited only to thesurviving
allegatiors. SeeDonnerat 867-70. In other words, the relevant facts that form the biagis o
cause of action for a fraudulently induced investment are those that cast ddubtruestment.
A single intentional fraud claim for a single injutges not have separate statftémitations
for each defendant dor eachalleged misrepresentatiovithin that claim®*

Colosimodemonstrates whthe law does not allothe Donners’ cause of action against
the Nicklaus defendants to tmled once the Donners were on inquiry notice of poteihizain
to their investmentrom other principals and parties to their investment. 2007 UTh25.
Colosimq plaintiffs who knew they had been abusgd Catholic priest who was also a teacher
at Judge Memorial High School between 1970 and 1975 did not bring suit against the local and
regional dioceses or the High School and its board of trustees untilld08BY{ 27. Because
fraud was one of theauses of action, the plaintiffs argued that the discovery rule prevented the
statute of limitations from running until plaintiffs became aware not just of injuriesedaby the
priest, butspecificallyof their cause of action against the instituticshefiendantsld. at  12.

The Utah Supreme Court determined that because the plaattaéslyknew or were
constructively on notice of the relationships between the priest and the instltdaéeradants at
the time of the injury, the statute of limitations was triggered and had begun to. airffff 17-

18. Furthermore, it held thatowledge of facts that are “discoverable durimg limitations

1 plaintiffs persuasively argue that “[w]ere it otherwise, a plaintiff files suit more than three years
after confirming 99 out of 100 misrepresentations could stay in court ancelitigahundredth.” (Dkt.
No. 140, p. 16).The law does nallow tolling of the statute of limitations untihe plaintiff is able to
discover all of the facts constituting the fraRaissell Packardt  39.
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period” is imputed to plaintiffs who are on inquiry notice, or in other words, who have been
placed under a duty to investigal. at 118. Plaintiffs argudhat Colosimodoes not apply to

them becausthe Nicklaus defendants “were not obviously parties potentially responsibée if t
Jensons committed fraud or other wrongdoing.” (Dkt. No. 130, p. 44). This argument misses the
point. It is the plaintiffs knowledge of the relationship between the potential defendants, not the
potential alloation of responsibility,Hat triggerdooth the duty to inquire and to bring causés
action against any and all defendants who have aaedtip to the injury within thimitations
period.See Colosima@007 UT 25 af] 18 Here, plaintiffs knew at theme of their investment

that there was a relationship between the Nicklaus defendants and their Moyr€Idbl
investment because of the joint marketing and press release materialethey and because of
the representations made to thabout the Nicklaus defendants by the Jensons and Timothy
Bell. Because of thaglaintiffs knew or were constructively on notice of any duties that may be
owed to them by the Nicklaus defendants as a result of their participation in Heginar
campaign. Moreover, details about gpecificrelationships between the Jensons, Tim Bell,
Mount Holly Club, LLC, and the Nicklaus defendants were discoverable during thatioms
period.

In essence, then, the court agrees with plaintiffs that the Stringer lettestdreyger the
running of the statute of limitationsT'he court disagrees, however, that a fact-finder is required
to determine whether the Donners’ interpretation of the Stringer lesigomably concealed from
them their cause of action for fraud; or, similarly, whether the Donners'tigagsn of the
Jensons’ and Tim Bell’s involvement was so reasonallit tolled their duty to investigate

potential causes of action against the Nicklaus defendants. This is becautergcdeiving the
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Stringer letter, the Donners were already on inquiry notice of a claimaigd figainst anyone
who had a knowmelationship to their investmer@olosimg 2007 UT 25. Talemonstrate that
there is no genuine issue of fact precluding summary judgment on defendants’aftatut
limitations defensethe courtreviews what the Donners actually or constructively knew before
April 14, 2008 and how application of the statutory discovery rule requires this result.

First, he Donneradmitthatat the time thy signed their purchase agreement in
December 2007, they had actual knowledgseoohe of the misrepresentations altgetheir
cause of action against defendaritgder Utah law, a party asserting a claim for being
fraudulently induced into signing a contract cannot “take refuge in the sheltigu by the
discovery rule” when the opportunity to know the facts constituting the alleged $raudilable
to the plaintiff at closingWilcox v. Career Step, LL®29 F. Supp. 2d 1155, 1163 (D. Utah
2013).

Second, the Donners admit that on January 11, 2008 they discovered Marc Jenson’s
criminal history and that it shocked thentainvestigatory actiorfAwareness of other lawsuits
or criminal fraud convictions involving a defendant puts a plaintiff on inquiry notice of the
probability of fraud within another transaction involving the defenda&téerlin v. Bioimmune
Sys, 154 F.3d 1191, 1204 (quotihgnz v. Assoc. Inns & Restaurants Co. of, 33 F. Supp.
362, 375 (S.D. N.Y. 1993)Dnce plaintiff has discovered “facts calculated to excite inquiry
which impose a duty of reasonable diligence, and which, if pursued, would disclose the fraud,
the discovery rule has been triggered and the fraud statute of limitations hasdoegutdt at

1203 (“Plaintiff need not have fully discovered the nature and extent of the fraud beteas he
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on notice that something may have been amiss. Inquiry notice is triggeredieégyce/of the
possibility of fraud, not full exposition of the scam itsglfinternal punctuation omittedy
Third, the record reflects that the Donners were aware the Mount Holly Club project was
not debt-free by February 29, 2008, and that by March 9, 2008, as a result of suspicions of fraud,
Dr. Domer had followed his CPA’s advice and requested financial details and doctments
Steve Jenson and Mount Holly Club. NotwithstandingQbaners’ earlier receipt of the January
31, 2008 Stringer lettethe Marchrequest for documents from the Jensons led, by July 2008, to
the Donner'sadmittedactual discovery that Mr. Nicklaus did not pay any money for his
membershipDr. Donner Decl at | 22, Depo. Ex. 56 (DONNER 347@); see alsdepo. Ex.
53 (DONNER 262223). The Nicklaus defendants did nothing to prevent or delay that discovery.
Based on these admissions, it is undisputedothattiffs had actual or constructive
knowledge of their fraud claims against defendants before April 14, 2008, and under Utah law
there is nothing left for a fadtaderto decide about wheaheydid or should have discovered
Plaintiffs were on notice of half of the alleged misrepresentations in themm@meomplaint at
the time of closingdiscovered the criminal history of one of the principals less than two weeks

later, and launched an investigation that led to their discosigrgnonths laterwell within the

12 plaintiffs argue thaBterlin supports their argument that inquiry notice may trigger the duty to
investigate, but it does not trigger the accrual of the statute of limnisgperiod until the point at which a
reasonale investor’s investigation should have discovered the fraud. (Dkt. Npp136, n. 6).

However this part ofSterlin's holding addresses the unique characteristics of y@aestatute of
limitations applicable to claims under § 10(b) of the Seasriixchange Act of 1934, and was developed
by the Tenth Circuit to strike a balance between the “two competing poliaieslying the securities
laws,” namely the need for timely filings versus the need to avoid “preenatigroundless suits”
because thehort oneyear statute of limitations can require plaintiffs to file suit befoeg tan

determine if there is merit to a securities fraud cl&@terlin 154 F.3d at 1202. This holding does not
apply to Utah’s statutory discovery rule for fraud, althoughSteglincourt’s explanation of what triggers
inquiry notice is directly on point, and even clarifies that interveninigen assurances from a
defendant’s CEO do not alleviate a plaintiff's duty to investigate a causamf aghinst defendants if
inquiry notice has previously been triggerket.at 1204.
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first year of the thregearstatutory limitationgeriod, of all remaining misrepresentations
alleged in their complaint, including that Mr. Nicklaus had not paid $1.5 million for his
membership. The court cannot reconcile these undisputed facts with plaingffisientthat the
January 31, 2008 Stringer letter fraudulently concealed or delayed their reasomasiigation
and discovery of their cause aftionagainst defendangndfinds that the letter is not a material
fact that precludes summary judgmeBly not filing their cause of action until May 2011, the
Donnersfailed totimely bring their suit for fraud against defendants before it expired, amd thei
claims arebarred.
B. Fraudulent Concealment Rule

Although the statutory discovery rule for fraud claims applies in this cassl baghe
nature of plaintiffs’ argumentshe court briefly clarifies theulesthatdo not apply. In the
absence of a statutory discovery rule, two equitable discovery rules can tulite sta
limitations RussellPackard 2015 UT 14 at 1 25. The fraudulent concealment rule tolls a statute
of limitations that does not contain a statutory discovelg/when the plaintiff does not become
aware of facts constituting the cause of achienause theyere affirmatively concealed by the
other party during theme in which the plaintiff otherwise could have or reasonably should have
discovered themd. at 1 29 Under this rule, the court also evaluates the timeliness of plaintiff's
action based on whether its late filing was reasonable in light of the defendantealing
actions Id. at 1 30. The second equitable rule is the exceptional circumstaheeshich
applies when “the application of the general rule would be irrational or unjust, regastiEny

showing that the defendant has prevented the discovery of the cause of &ttiairf]’25.
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The Donners do not allege extraordinary circumstances; therefore, the ceunbtoe
address that rul&heDonners do vaguely allege, however, that defendants fraudulently
concealed knowledge of their cause of action from them during the statutoaitinstperiod:
Therefore, drief discussion of why the fraudulent concealment version of the equitable
discovery rule does not apply is in order.

Under Utah law, the statutory discovery rule and the equitable discoverymiles a
“mutually exclusive.” Nolan v. Hoopiiaina2006 UT 53, T 35Russell Packarat § 25 (“these
equitable exceptions appbnly wherea statute of limitations does not, by its own terms, already
account for such circumstaneese., wherea statute of limitations lacks a statutory discovery
rule.”). The Utah SupreenCourt has specifically stated that it is “inappropriate to apply the
concealment version of discovery rule in the context of the geaestatute of limitations for
fraud.” Russell Packarat § 25. AftelRussell Packardvas decided in 2005, Utah courts
addressing the statute of limitations for fraud claims pursuant to U.C.A. 78B-2-3@&peen
careful to analyze those claims under the statutory rule. The statute afibnstfor other causes
of action that do not contain a statutory discovery andeanalyzed using the equitable tolling

rules where the facts alleged make them applicable, although the courts avegstcalreful in

3 Most of plaintiffs’ arguments alleging fraudulent concealment relate to the title of igklans’
membership, rather thaa its purchase price. Furthermore, although they allegertbatringer letter
concealed the purchase price of Mr. Nicklaus’ membership, they tegdtieyhad“discovered facts
sufficient to provide actual and constructive knowledge of claims ada@ishdantésn December 2008,

or early January 2009.” (Dkt. No. 130, p. 19)heonly facts they allege they discovered in December
2008 or early Jarauy 2009, howevegre that ShawiMoore confirmed that the Jensons misappropriated
morey from the Mount Holly Project ardid not pay the Nicklaus defendants for the Donners’ golf club
membership, and that the Nicklaus defendants declined tothssi3bmersin the recovery otheir
investment, in the prosecution of the Jensongk) arake aontributionto a settlemenDr. Donner Decl.

at 11 25, 32. Plaintiffs do not explain how these fastsaied to them the allegedly conceadpécific
knowledgethey were waiting for, i.ethat defendants paid nothing for Jack Nickladushorary
membership. To the contrary, they admit the$ed on their investigatidhey knew or should have

known this specific fact by July 200l at T 22.

23



every case to identify which causes of action are being analyzed under thblequiesSee
Town of Cornish v. &bell, 2009 UT App 117Hampton v. Prof’| Title Servs2010 UT App 294
(Roth, J. concurringPierucci 2014 UT App 163Shiozawa2015 UT App 40Colosimg 2007
UT 25.

Here, the court has beeareful to consider plaintiffs’ fraud claim under the amprate
discovery rule. The goals of the statutory discovery rule for a fraud alaghthe fraudulent
concealment equitable discovery rule for causes of action that do not have aystigatorery
rule areequivalent; however, and are intended to enthaethe accrual of the statute of
limitations does not take place until facts forming the basis of the fraud haedyaor
constructively been discovereadolosimg 2007 UT 25 at § 49 (“A plaintiff cannot be expected
to inquire about the existenceatlaim that is entirely concealed from him when there is
nothing to put him on inquiry notice.”)

In this case, the results would be the same regardless of which rule dppbede
plaintiffs were on inquiry notice of frauaefore they ever receivelde Stringer lettefTherefore,
even if the fraudulent concealment discovery agpliedrather than the statutory discovery rule,
it could not have tolled the statute of limitations becausetdinder cannot findhat “giventhe
defendant’s actionsa reasonably diligent plaintiff would not have brought suit within the
statutory period.”ld. at § 26(emphasis added).

CONCLUSION
For the foregoing reasons, the court GRANTS summary judgment to defendargs on t

grounds that plaintiffs’ claims are ad due to the expiration of the statute of limitations.

24



Plaintiffs’ motion to strike Paul Stringer’s deposition errata sheet is ther®f@OT. The court
directs the clerk of court to enter judgment in favor of defendants. The caseet clos

DATED this 15th day ofJuy, 2016.

BY THE COURT:

%/ %.4/?(./

Clark Waddoups
United States District Judge
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