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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

MELANIE SLAVENS, as Special MEMORANDUM DECISION AND
Administrator of the Estate of JAMES ORDER DENYING DEFENDANT'S
SLAVENS, MOTION TO RECONSIDER

(ECF No. 188)
Plaintiff,
Case No. 2:11-CV-00568-EJF
V.
Magistrate Judge Evelyn J. Furse
MILLARD COUNTY, et al.,

Defendants.

The Court invited Defendant Millard County to file a mottorreconsider this Court’s
Order denying Millard County’s Motion to Dismigspting the Court may find helpful additional
briefing regarding the city-policgs-custom issue related to thet&e’s due process claim. On
September 24, 2013, Millard County mauéis Court to reconsiderahOrder. (ECF No. 188.)
For the reasons set forth belawe Court DENIES that Motion.

At the outset, the Court corrects some inagcies contained in Defendant’s Motion.
First, Defendant states this Court “mistakecbnsidered the motion under Rule 12(b), which
requires a motion to dismiss for failure to statdaim to be filed before a responsive pleading,
rather than under Rules 12(c) and 12(h), Whiermit the same motion to be filed after the
responsive pleading or even at trial.” (DefMlem. Supp. 2, ECF No. 188.) While the Court
notes Defendant did cite Rule 12(c) in traly of its motion, the Court made no mistake in

denying Defendant’s motion as untimélyRule 12(c) provides that a motion for judgment on

! Nowhere in the Motion did Dendant cite to Rule 12(h).
-1-

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2011cv00568/80799/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2011cv00568/80799/197/
http://dockets.justia.com/

the pleadings may be filed aftitie pleadings are closed, as Defant correctly notes. Fed. R.
Civ. P. 12(c). But Defendant ignores Rule 12(a)yandate that such a motion be brought “early
enough not to delay trial.Td. A Motion for Judgment on the Pleadings filed on the Friday
before the Monday start of a trial would delagltr Thus the Court deged the Motion. While
Rule 12(h)(2) allows a defendant to raise thiewntge of failure to state a claim by a motion under
Rule 12(c) or at trial, Defendadid not cite Rule 12(h)(2# its original Motion. Rule
12(h)(2)(C) permits defendants to raise the failurstée-a-claim defense at trial. While that
rule permits Defendant to do just that, Defaridarought this Motion the Friday before the
Monday start of trial, with no citation to Rule 12(h)(2)(C).

Finally, the Court notes it alrdg ruled on the issue Defendaatsed in the Motion in its
original Order denying Defendant®'st Motion for Judgmentn the Pleadings. Accordingly,
the proper avenue to challenge that ruling motion to reconsider—han additional 12(b)(6)
motion. Because Defendant now brings the aypate motion to reconsider under Rule 54(b),
the Court will consider Defendant’s arguments.

I

In reaching the decision below, the Coutieeupon the following allegations in the
Estate’s Amended Complaint. The Court hasaalyeset forth the standaitdapplies in deciding
a motion brought under Rule2(b)(6) or 12(c). $ee ECF No. 172.) Taking the factual
allegations of the Complaint as true, the&rded Complaint alleges the following facts the

Court finds sufficient to state a clafm.

2 Because this Motion only challenges that theedied Complaint fails to identify a city policy
or custom that violated Mr. Slams’s due process rights, the Court limits its recitation of facts to
those relevant to this issue.
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Millard County, Richard Waddingham, B Smith, Bart Whatcott, and Craig
Greathouse acted under color of the statutetpms, ordinances, gielines, rules and
regulations as promulgated by the United St&asg of Utah and/or Millard County. (Am.
Compl. 19, ECF No. 85.) Apart from a phone oatjuesting Mr. Slavens’s presence at the July
6, 2010, Millard County Commissianeeting, Mr. Slavens received no other notice, including
any indication of any accusations or chargesregjdiim, or that Defendants were considering
the possibility of terminating his contractd.(1Y 32—33seealso 1 41-43, 45-47.) Nor did
Mr. Slavens receive notice that Defendants interidetiscuss their concerns with him about the
contract in a closeaxecutive session.ld; 1 34.)

At the Millard County Commission meeting, Mr. Slavens cited due process requirements
and requested that his due process rights be honored and that he “be afforded a legitimate due
process hearing.”Id. 1 38.) In response, Defendant Waddinghadvised the other Defendants
that Mr. Slavens was not entitled to legal reprgsation, due process, amdue process hearing.
(Id. T 39.) Relying upon Mr. Waddingham'’s staient, Defendants denied Mr. Slavens’s
requests and advised him they took the positiohateno entitlement to due process or a due
process hearing.ld.) After discussing due process comserincluding the lack of reasonable
notice and reasonable opportunitypr@pare, the parties discussld terms of the contractld(

1 40.) Defendants stated they had concernstafaoious terms and provisions of the contract,
but did not allege that Mr. Slavens had alijuareached any term of the contrackd.

Following the closed meeting, the Defendartsonvened in an open and public session and
voted unanimously to termir@Mr. Slavens’s contractid, § 54.) Defendants then sent Mr.

Slavens a termination letter dated July 9, 201@viding him with final, written notice of his

% Richard Waddingham, along with the other indiial defendants, has since been dismissed
from this action.
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public defender contragtith Millard County. (d. § 55.) That letter stated the Commission
terminated the contract for “just cause” anduned Defendants’ condion that Mr. Slavens’s
alleged actions “reflect negagly on the County and justithe County Commission’s decision
to terminate your contract.”1q. 1 56.)

I

In support of its motion to reconsider, Mikh€ounty argues this Court must dismiss the
Estate’s due process claim because the Estafailexkto identify a city policy or custom that
violated Mr. Slavens’s due praerights. The Court disagrees.

In Monell v. New York City Department of Social Services, 436 U.S. 658 (1978), the
Supreme Court overturned its holdingMionroe v. Pape, 365 U.S. 167 (1961), which provided
local government units immunity from actions under section 1983. Municipalities, however,
typically govern through human agentsg., City of . Louisv. Praprotnik, 485 U.S. 112, 138
(1988) (Brennan, J., concurring). Because wipalities so often act through human agents,
Monell set forth an “official policy” requiremeritntended to distinguish acts of thaunicipality
from acts ofemployees of the municipality, and thereby makkear that municipal liability is
limited to action for which the municipality is actually responsibleéembaur v. City of
Cincinnati, 475 U.S. 469, 479 (1986) (emphasis in origindlfus, when a plaintiff seeks to hold
a municipality liable for the acts of its agentsemployees, she must show an official policy
motivated the employee or agent’s actioSee Monell, 436 U.S. at 694.

Having clarified that the “offi@l policy” requirement attaches where a plaintiff seeks to
hold a municipality vicariously dible, “it is plain that municipgdiability may be imposed for a
single decision by municipal policymakeaunder appropriate circumstancePémbaur, 475

U.S. at 480. “No one has ever doubted, for irgathat a municipality may be liable under 8



1983 for a single decision by its properly canséd legislative body—whether or not that body
had taken similar action in the past or intehttedo so in the future—because even a single
decision by such a body unquestionably constitaieact of official government policy.ld. In
support of this unequivocal deddion, Justice Brennan pointemtwo representative cases:
Owen v. City of Independence, 445 U.S. 622 (1980), where thgyaouncil passe a resolution
firing the plaintiff withouta pretermination hearing, ahwport v. Fact Concerts, Inc., 453
U.S. 247 (1981), where the city council cancedditense permitting a concert because of a
dispute over the performance’s contefige Pembaur, 475 U.S. at 480. Two years later, in
Praprotnik, Justice Brennan again identifi@ivens andNewport for the same proposition: “a
single decision of a city’s properly constituteditative body is a municipal act capable of
subjecting the city to liability.”Praprotnik, 485 U.S. at 138 (Brennan, J., concurring).

The Millard County Commission iglillard County’s properlyconstituted legislative
body. Utah permits its counties to select framumber of forms of county governmefee
Utah Code Ann. § 17-52-102. Unless a county adapother form of government, Utah law
requires its counties to operate under the cocmtymission form of government. Utah Code
Ann. 8 17-52-102(2). Section 17-52-501 of the Utah Code provides for the county commission
form of government, under which the county commission—comprised of three members—is
both the county legislative body and the countyoeive. Millard County operates under this
form of county governmentSee Millard County, Utah Code 8§ %-6. Under the Millard County
Code, the Board of County Conssioners (the “Commission”) iséHegislative division of the
county government and is the only entity vestét wuthority to make any contract to which

Millard County is a party. Mard County Code 8§ 1-5-6(A)—(B)



The Estate alleges the Commission terminated its public defender contract with Mr.
Slavens as an official act in an open sessWihere, as here, “the dsion to adopt that
particular course of action goperly made by that governmenéigthorized decisionmakers, it
surely represents an act of official governmgoticy’ as that term is commonly understood,”
regardless of whether the action idbttaken only once or repeatediembaur, 475 U.S. at
481. On this basis, the Court finds that Mdl&County may have lialty for a Constitutional
violation resulting from the termination tife Millard County public defender contract.

11

This Court’s decision would not change underetl of indirect liability. Courts have
firmly established that a amicipality may have diredtability for a single act.Pembaur, 475
U.S. at 480. However, a municipality may hawect liability for a single act only where the
actor possessed final policymakinglaarity with respect to that actd. at 481;Praprotnik, 485
U.S. at 123. “[T]he identification of policymaking officials is a question of state law.”
Praprotnik, 485 U.S. at 124 (citinBembaur, 475 U.S. at 483). Thus, the Court must apply state
law to identify the relevant policymaking officiaBee Milligan-Hitt v. Bd. of Trustees of
Sheridan Cnty. Sch. Dist. No. 2, 523 F.3d 1219, 1224 (10th Cir. 2008) (“the question of . . . final
policymaking authority is a question of lawhich should not have gone to the jury”).

In Hall v. Marion School District Number 2, 31 F. 3d 183 (4th Cir. 1994), the plaintiff
special education teacher alledbd school district terminated themployment in retaliation for
her exercise of her right to frepeech. 31 F. 3d at 190. Specificahe district superintendent
schemed over a period of time to terminate tlaéngff’'s employment with the district because
plaintiff had published letters to the editor in tbeal newspaper criticalf certain school board

members.ld. 186-90. Eventually, the school board notified plaintiff that due to concerns about



her attitude and performance, the board w@nsidering terminating her employmehd. at

189-90. After a three-night hearirige school board voted to dissiplaintiff as a teachetd.

at 190. The plaintiff then filed suit agairtie school district undesection 1983, based on the
retaliatory actions of the supetendent and school boarttl. TheHall court found that under
applicable state law, the school board actetth@dinal policymakewith regard to the

employment and discharge of teachdis.at 196. Applying?embaur andPraprotnik the

Fourth Circuit held that becauiee school board had final policymaking authority in this area of
the school district’s businessgtichool district could have hdity for the act of the school

board in dismissing the plaintifi.d. at 196.

The actor here is the MilldrCounty Board of Qanty Commissioners. The Court looks
to state law to determine whether the Comnoissiad final policymaking authority with respect
to contracts such as that between Mr. Slawrsthe County for the provision of indigent legal
defense services. A review of the relevant dtate as set forth abovelearly shows the Millard
County Board of County Commissioners possefisadi policymaking authority with respect to
the contract at issue. The IMrd County Code sets forthedtpowers of the Board of County
Commissioners. Millard County Code section 1-5-6 provides in pertinent part:

A. Generally: The board of county congsioners shall be the legislative division

of county government. It may supervise tofficial conduct of all county and

department officers, assuring that theyhfimlly perform their duties. It may also

direct prosecutions for delinquencies anwtien necessary, require county officers

to renew their official bonds, makep@ts, and present their books and accounts

for inspection. The commissioners shallaein regulations and ordinances as

necessary and shall have such other pswed duties as are prescribed by law.

(1988 Code § 2.01.040)

B. Contract Authorization: The comssioners shall make or authorize the

making of all contracts to which the coumbay be a party. All contracts, in order

to be binding on the county, shall be reduced to writing and approved by the

commissioners. The commissioners ymaxpressly auth@are a contract by
ordinance or resolution. (1988 Code § 2.01.090)
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Millard County Code 8 1-5-6. Thus, the relevataite law clearly establishes the Commission as
the final policymaker with respeto all contracts to which th@ounty is a party, including the
contract at issue. The Commission terminatedoitéract with Mr. Slavenas an official act in

an open session pursuant to a clause of theammequiring a majay vote of the County
Commission. Thus, because the Board @fi@y Commissioners kdinal policymaking

authority with respect to contts like the one at issue, ti®unty may have liability for any
Constitutional violations caused by the Comnaue® termination of Mr. Slavens’s contract
without due process as aked in the Complaint.

DATED this 26th day of September, 2013.

BY THE COURT:

Evelyn J. Furs€}

United StatesMagistrateJudge




