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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

KODY BROWN, MERI BROWN,
JANELLE BROWN, CHRISTINE BROWN, MEMORANDUM DECISION
ROBYN SULLIVAN, AND ORDER

Case No. 2:11-CV-0652-CW
Plaintiffs,

Judge Clark Waddoups
2

GARY R. HERBERT, MARK SHURTLEFF
JEFFREY R. BUHMAN,

Defendants.

INTRODUCTION

Plaintiffs have filed thigase to challenge Utah Codem 8 76-7-101 (the “Anti-Bigamy
Statute” or the “Statute”) as unconstitutional ani&mg its enforcement. Before the court is
Defendants’ motion to dismiss Ri#ifs’ complaint for lack ofstanding. Defendants’ motion is
GRANTED in part and DENIED ipart. For the reasons stategtein, the court finds that
Plaintiffs do not have standing to bring thisiae against Defendants Gary R. Herbert, in his
official capacity as Governor of Utah, and M&hurtleff, in his official capacity as Attorney
General of Utah. They are DISMISSED. Tloeid finds that Plaintiffs have standing to

continue against Jeffrey R. Bulm in his official capacity aSounty Attorney for Utah County.
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FACTUAL BACKGROUND

Plaintiffs Kody Brown, Meri BrownJanelle Brown, Christine Brown, and Robyn
Sullivan are self-described polygamists that publieigd in Utah as a plural family. During this
time, members of the family have participate@ number of outreach efforts to speak and
educate others about their lifelgty For example, Christine 8wn was interviewed on national
television by HBO in 2007, partated in the television sho$8 Hoursin 2008, and spoke to a
University of Utah class about polyggrand her polygamist practices in 2009.

Through these and other activities, Plaintiféesame aware that the State of Utah has a
policy of not prosecuting individls for violations of the Anti-Bamy Statute, except in cases
where other crimes accompany the bigamy chaRgying upon certain assurances of state
officials leading up to 2010, the Brownsdame involved with the television serfister Wives
on TLC, which is a reality show bad on their polygamist family.

After the show aired, the Lehi City Police tment began receng a number of calls
inquiring what the department intended to do. dag after the first episodsred, the Lehi City
Police Department publicly announced that it waestigating Plaintiffs for bigamy. Similarly,
the Utah County Attorney’s office stated that Browns were placed uedinvestigation after
its attorneys saw th®ister Wivepromotional trailer and commented that the Browns have made
it easier for prosecutors because they addtitielonies on national television. Although
prosecutors have left the posstigiof other charges open, Piiiffs’ allegations support an
inference that these investigatidmsve centered on their bigamistigities. In contrast to the
State, Utah County does not have a policy agairesecuting bigamists solely for bigamy.
Indeed, since making the initial announcementrantarks, Utah County has remained silent on

its intentions to prosecute or not prosedheBrowns under the Statute. Based on these



statements, Plaintiffs fled from Utah to Nevada for fear thatwwayd be criminally prosecuted
for practicing bigamy. Despite not living and exsing their speech in dh, they continue to
visit relatives and associatesUah. Once the threat of pexsution is lifted, however, they
expect to relocate tine State of Utah.

STANDARD FOR A RULE 12(B)(1) MOTION TO DISMISS

Before the court is Defendants’ Fed. Rv.(®. 12(b)(1) motion to dismiss for lack of
standing. The Supreme Court has directed“ffjat purposes of ruling on a motion to dismiss
for want of standing . . . countsust accept as true all material allegations of the complaint, and
must construe the complaint invta of the complaining party.Warth v. Seldin422 U.S. 490,
501 (U.S. 1975). Indeed, this pleading standdk$ not require detailed factual allegations,
but . .. [a] pleading that offefabels and conclusions . . . will not do. Nor does a complaint
suffice if it tenders naked assertions dewfifurther factual enhancement . . .AShcroft v.
Igbal, 129 S. Ct. 1937, 1949 (2009).

The Tenth Circuit has further explained:

Generally,Rule 12(b) (1)notions to dismiss for lack of subject matter jurisdiction

take two forms. First, a facial attack the complaint’s allegations as to subject

matter jurisdiction questions the sufficienafythe complaint. In reviewing a

facial attack on the compldira district court must accept the allegations in the

complaint as true. Second, a party may go beyond allegations contained in the

complaint and challenge the facts uporichlsubject matter jisdiction depends.

When reviewing a factual attack on subjeatter jurisdiction, a district court

may not presume the truthfulness of doenplaint’s factual allegations. A court

has wide discretion to allow affidavitsther documents, and a limited evidentiary
hearing to resolve disputgarisdictional facts undeRule 12(b)(1)

Holt v. United Statest6 F.3d 1000, 1002-04 (10th Cir. 1995) (citations omitted).
Accordingly, insofar as Defendants have duallenged Plaintiffs’dctual assertions, the
court will accept them as true and look to wieetsuch facts, as alleged, are sufficient to

establish Plaintiffs’ standing as a matter of.laWhere Defendants haeballenged Plaintiffs’



factual allegations, the court wikkly on the evidence to make a factual finding and then apply
those facts to the law.

DISCUSSION

The Tenth Circuit has stated that “[e]ach pldéf must have standing to seek each form
of relief in each claim.”"Bronson v. SwensegBf00 F.3d 1099, 1106 (10th Cir. 2007).
Furthermore, the court has “an independent otiigdo assure that stdimg exists, regardless
of whether it is challenged by any of the partieStimmers v. Earth Island InsB55 U.S. 488,
499 (2009) (citations omitted3ee also, Citizens Concerned fop&eation of Church & State v.
City & Cnty. of Denver628 F.2d 1289, 1297 (10th Cir. 1980) (“A federal court must in every
case, and at every stage of the proceedingfséself as to its own jurisdiction.”).

In order to demonstrate the “irreducildenstitutional minimum of standing,” the
Supreme Court requires that a pldfiheet the following three elements:

First, the plaintiff must have suffered emjury in fact — arinvasion of a legally

protected interest which is (a) concrated particularizecand (b) actual or

imminent, not conjectural or hypothetlc Second, there must be a causal

connection between the injuand the conduct complainefl— the injury has to

be fairly traceable to the challenged antdf the defendantnd not the result of

the independent action of some third partylefore the court. Third, it must be

“likely,” as opposed to merely “speculati’¢hat the injurywill be redressed by a

favorable decision.

Lujan v. Defenders of Wildlif&04 U.S. 555, 560-561 (U.S. 1992) (citations omitted).

! The court invited the parties to present evidentiggreorally or in written form, to support the positions

they have taken on standing. All parties elected to submit the motions on the allegations in the complaint and the
documents and declarations submitted in support of the written memoranda.
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l. PLAINTIFFS’ STANDING TO CH ALLENGE UTAH'S ANTI-BIGAMY
STATUTE DUE TO A CREDIBL E THREAT OF PROSECUTION?

A. Thelnjury-in-fact Prong of Standing

Precisely how injury-in-fact must be pldeépends largely upon the cause of action
asserted and the relief requested. For example, “standing for retrospective relief may be based
on past injuries [but] claims for prosgtive relief require@ntinuing injury.” PETA v.
Rasmusser?98 F.3d 1198, 1202 (10th Cir. 2002). Becdrisintiffs pray for a declaratory
judgment that Utah Code Ann. § 76-7-101 is unconstitutional, an injunction preventing the
statute’s enforcement, and the reasonable &ystriees and costs required to maintain this
action, the relief requested would lensidered generally prospective.

The Supreme Court has instructed:

A plaintiff who challenges statute must demonrete a realistic danger of

sustaining a direct injury asresult of the statute’s operation or enforcement. But

one does not have to await the consumioneof threatened injury to obtain

preventive relief . . . . When the plaihthas alleged an intention to engage in a

course of conduct arguabljfected with a constitutionanterest, but proscribed

by a statute, and there existsredible threat of presution thereunder, he would

not be required to awadind undergo a criminal prosdicun as the sole means of

seeking relief.

Babbitt v. United Farm Workers National Unjof¥2 U.S. 289, 298 (1979) (citations
omitted).

Even under this loosened stardiat is not sufficient for Plaitiffs to simply argue that
they felt threatened. Indeedetfacts must demonstrate an ‘®tfjvely justified fear of real
consequences.D.L.S. v. Utah374 F.3d 971, 975 (10th Cir. 2004). The difficulty with
adjudicating cases such as this is thkdrity prevails only at the poles.Bronson v. Swensgn
500 F.3d 1099, 1108 (10th Cir. 2007) (citations om)ttdn recognizing this difficulty, the

Tenth Circuit has further explained:

2 This analysis relates to Plaintiffs’ First Clainm fRelief: Due Process and Second Claim for Relief: Equal

Protection.



At the “credible threat” p@ lies pre-enforcement chas brought after the entity
responsible for enforcing the challengsdtute actually threatens a particular
plaintiff with arrest or egn prosecution. These claims can be juxtaposed with
those situated at the “no credibleght” end of the spectrum. There the
affirmative assurances of non-prosecatfrom a governmental actor responsible
for enforcing the challenged statuteyents a “threat” of prosecution from
maturing into a “credible” one . . ..

Bronson v. SwenseB00 F.3d 1099, 1108 (10th Cir. 2007) (citations omitted).

In this case, Plaintiffs come that they have been, and douaé to be, threatened by the
prosecution of Utah’s Anti Bigamy Statut€Compl., 1 32-36, 166) (Dkt. No. 1). There is no
allegation, however, that Plaintiffs have bekmctly threatened ith either arrest or
prosecution. Nevertheless, Defendants have r@oegided sworn assurances to Plaintiffs that

they will not be prosecuteli.As such, this case falls irhazy area without a particularly well-

8 Defendants attempt to distinguish this action from two past catsdtel v. Thompsod15 U.S. 452 (1974)
andDoctor John'’s, Inc. v. City of Rp¢65 F.3d 1150 (10th Cir. 2006(Defs.” Mem. Supp., 8) (Dkt. No. 8).

Doctor John'sconsidered the case of an adult products stareer who instigated an action to challenge as
unconstitutional certain burdensome regulations focused at sexually oriented businesses. The City counterclaimed
seeking a court order requiring Dr. J&hto comply. Because Doctor Johivad to choose between compliance or
penalties, the court found injury due to the credible threat of enforcemeBtefig) petitioner and others were

directly threatened with arrest if they did not stop handbilling. As such, both of these cases resulted in standing due
to a direct threat of prosecution arest. They are therefore emblemati¢had clear credible threat pole, but say

nothing of those cases found somewhere in the middle.

4 Many of Defendants’ arguments against standing revolve around the affidavits of certain Defendants
disaffirming any plan or desire to prosecute Plaintiffstifi@ir bigamist activities. However, these post-complaint
affidavits — swearing to such facts as they exist at the date of the affidavit — have no betirngtanding

analysis. Rather, they should be reserved for an argument of moddeesEriends of the Edrtinc. v. Laidlaw

Envtl. Servs. (TOC), Inc528 U.S. 167, 189 (2000) (“The confusion is understandable, given this Court'®depeat
statements that the doctrine of mootness can be dasasithe doctrine of standing set in a time frame: The

requisite personal interest that must exist at the commencement of the litigation (standing) must continue throughout
its existence (mootness).)"(citations omittexhe alsoNova Health Sys. v. Gand§16 F.3d 1149, 1155 (10th Cir.

2005) (“As with all questions of subject matter jurisdiction except mootness, standing is determined as of the date of
the filing of the complaint.”) (citations omittedjee also, Jordan v. Sq€b4 F.3d 1012, 1019 (10th Cir. 2011)
(“[Sltanding is determined at the time the action is ghauand we generally look to when the complaint was first

filed, not to subsequent events.”) (citations omittedasiinuch as Defendants imply tltattain Tenth Circuit cases

use post-complaint affidavits in their standing analysis, the court construes them in a manrtenturitsis

Supreme Court precedence.

It is worth noting that including such affidavits at this juncture would have serious implications. First,
where it is a plaintiff's burden to establish standing, it is the defendant’s “heavy burden of persuading the court that
the challenged conduct cannot reasonablgxpected to start up agairktiends 528 U.S. at 189. Using such
affidavits in the injury analysis inappropriately requities plaintiff to maintain an ongoing-threat after the
complaint and presumably throughout the litigation. Second, by doing so, the mootness analysis is effectively
mooted itself, because the court wonktessarily decline to hear many cadas to a lack of standing, thereby
never reaching a determination as taethier the “dispute is capable of réfien yet [evades] review,” or whether
the change in circumstances is due to “voluntary cessation of an alleged illegal pradtjce.190-91.
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defined test or analysis. Irying to provide more definition ithis opaque area of the law, the
court notes that the Tenth Circuit has, in certaises, used the terms “credible” and “likely”
somewhat interchangeablfaee D.L.$.374 F.3d at 974. Thus, there is precedent for assuming
that a test of probability is appropriate. Thaid, there still exists a question of whether
“likelihood” means “more likely tan not,” or something less than probable but still “likely
enough” to constitute an objective threat.

The Supreme Court has statedtttjw]hen plaintiffs do notlaim that they have ever
been threatened with prosecution, that a prds®cts likely, or everthat a prosecution is
remotely possible, they do notegde a dispute susceptible teotution by a federal court.”

Babbitt v. UFW Nat'l Uniop442 U.S. 289, 298-299 (U.S. 1979) (citations omitted). From this it
cannot necessarily be said that standirestablished anytime a remote possibility of
prosecution exists. The implication, howevethest probable prosecutios not required.

Nothing suggests that a thresicalculated at the margof certainty, but through the
momentum of the substantive acts and its teaipetationship to the cwluct taken against the
complaining party. The court, therefore, holdattthe appropriate focus is whether a reasonable
person would view the threat pfosecution sufficiently likely thate or she would be deterred
from engaging in the prohibited conduct or neb¥e conceal or otherwise restrain a full and
open acknowledgment, participation, support or encouragement of such conduct. Such a threat
must be supported by facts that would leadasonable person to believe that prosecution is
likely. Sufficient facts are sensibly establidhehere affirmative actions taken by governmental

officials may be reasonably interprei@simaterially tending toward prosecutfon.

° Even if the test were “more likely than not,” thaiddinds that the allegations and evidence are sufficient

to meet this test.



i. Utah’s Anti-Bigamy Statute as Moribund

In determining whether Plaintiffs’ case fitss definition, thecourt begins with a
baseline analysis of whether Utah’s AntgBmy Statute is moribund. Where a statute is
recently enacted and is not moribund, its existence alone may create a threat that is credible
enough to create standin§ee Babbift442 U.S. at 301-02 (finding standing to challenge the
constitutionality of a statutinat criminalized certain deceptive statements made during
consumer publicity campaigns, even though the stedued that no criminal penalties had ever
been imposed under the statute and might never be imp@sedy, Bolton410 U.S. 179, 188
(1973) (finding a class of doctors who perfornaddrtions had standing thallenge a Georgia
statute banning the procedure, even though no pagdmiad ever been prosecuted or threatened
with prosecution for violating the act).

In contrast, when a statute has been omtwks for a significant time but has not been
regularly enforced, plaintiffs must usually shtdvat something beyond the mere existence of the
statute creates a credible threat of prosecut®se Winsness v. Yoco#33 F.3d 727, 732 (10th
Cir. 2006) (“The mere presence on the statute bobks unconstitutional atute, in the absence
of enforcement or credible threat of enforcetmdnes not entitle anyone sue, even if they
allege an inhibiting effect on constitutionally protected conduct prohibitete statute.”). Past
instances of enforcement against the plaintiff beat in the plaintiff's $uation are factors that
can be considered when determining whethereattof prosecution exsto support standing.
Humanitarian Law Project v. United States Treasury Dep/8 F.3d 1133, 1142 (9th Cir. 2009)
(noting that one factor in “evaltiag the genuineness of [a] claimddteat of prosecution [is] . . .
the history of past prosecati or enforcement under the statit Even where enforcement

actions have been brought underadige, a clear threat of prosgion may not exist if the other



enforcement actions were for conduct different from a plaintrfb&ative actions.See Bronson
v. Swensob00 F.3d 1099 (10th Cir. 2007) (“[T]he credityilof a ‘threat’ is diluted when a
factual dissimilarity exists bewen the plaintiff's intended fute conduct and the conduct that
triggered any prior prosecutions under the challenged statitse®;also, D.L.S374 F.3d at
974-75 (10th Cir. 2004) (“[Aplaintiff cannot show a real threat prosecution in the face of
assurances of non-prosecution from the gawemmt merely by pointing to a single past
prosecution of a different pgon for different conduct.”).

Plaintiffs and Defendants note a handful of cases that demonstrate past prosecutions of
bigamists in Utah. Inasmuch as the bigarthgirges were brought in conjunction with other
crimes, the court finds them inapposite. The court will briefly note only those cases mentioned
that do not fall into this category.

In re Steed2006 UT 10, 131 P.3d 231, 231-32 concéhesremoval of a Utah Justice
Court judge who was married irr@igious ceremony to an additional wife after being appointed
to the bench by the city council. (Pls.” Opp’n,(Bkt. No. 12); (Defs.” Reply, 7) (Dkt. No. 19).
Although the judge’s removal was due to higdmy, it followed a recommendation by the Utah
Judicial Conduct Commission in which no prosecsitvere involved because the thrust of the
complaint was the judge’s failure to uphold thetJConstitution and laws after having sworn to

do so. Accordingly, this case failsgapport a threat dfiture prosecution.

6 In Bronson v. Swenseh00 F.3d 1099 (10th Cir. 2007), Plaintiff sought to “endctiiminalizationof the

practice of religious polygamy.td. at 1105. The injury alleged, however,snsimply a denial of marriage licenses.

Id. The court found (1) that Plaintiffs were never “chargedsecuted, or directly tbatened with prosecution.”

Id.; (2) that they had repeatedly admitted that “Utah’s criminal law against polygamy is not being enforced;” and

(3) that they had failed to show that the clerk had both the power and the likelihood of enforcing Utah'’s criminal
laws against themld. at 1109. In contrast Bronson Plaintiffs here allege a number of actions taken by Utah

County that suggest that a credible threat of prosecution exists. Despite the fact that polygamists have rarely been
prosecuted for polygamy, those actions undermine that nibleréldreat of prosecution exists. Lastly, there is no

doubt that the Utah County prosecstaffice has the power to enforcedlits anti-bigamy laws. As sucBronson

is distinguished from the instant case.



Plaintiffs also point to a 199€ase in which Mark Easterdayepl guilty to bigamy. (Pls.’
Opp’n, 8); (Defs.” Reply, 7). écording to the evidence, he sveharged with bigamy and no
other crime. Ultimately, he was threatenathyail time if he did not submit to a plea
agreement. Thus, this case creates some threat of prosécttmmever, because it is the only
notable case involving thegsecution of bigamy in thpast thirteen years, the court finds that
Utah’s Anti-Bigamy Statute may be generallywsmered moribund. Plaintiffs must therefore
demonstrate that additional threatening actisitieere taken by governmieofficials to show
that a credible threat of prosecution exists.

ii. Utah State Officials

Despite naming as Defendants Gary R. Hardied Mark Shurtleff, Plaintiffs fail to
allege any actions by them, at théirection or, indeed, at the dategon of the State of Utah that
could be construed as threatening Plaintiffs \pithsecution for bigamyTo the contrary, it is
undisputed that the State has agobf not prosecuting polygamy, except in such circumstances
where other crimes are being committed. (Compl42.) For this reason, Plaintiffs were
assured by Defendant Shurtleff and his officemaiitiple occasions that they would not be
prosecuted for their participation in tBester Wiveseries. (Compl., 11 141-42, 144-45.)
Indeed, nothing suggests that that8tof Utah has taken any acttowards Plaintiffs that could
be interpreted as thremting prosecution. The cdutherefore, finds Platiffs’ allegation that
the “Utah Attorney General'sffice also announced a criminahMestigation of the Browns for
violating Utah’s criminal bigamy law” tbe unsubstantiated and it must therefore be

disregarded. (Compl., 1 159.) Thus, it is clixat an objective thet of prosecution by the

! Defendants note that Mr. Easterday was only praedafter his first wife alerted prosecutors. This

ultimately cuts against Defendangsgument, because it establishes éinghess to prosecute bigamy when the
case is brought to a prosecutor’s attention, despite not actively looking for such Befes.Reply, 7) (Dkt. No.
19).
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State of Utah does not exist. Accordingly, Defents’ motion as to Gary R. Herbert and Mark
Shurtleff is granted.
iii. Utah County Prosecutors

Although the court finds that no Utah State Official has takenractiwat credibly
threaten prosecution, thisnstthe case with the Utah County Prosecutor’s offickt. Paul
stated that after th®ister Wiveshow aired, the Lehi City Pake Department “started receiving
calls from all over the place,amdering what we intended to do® (Pls.” Supp. Authority, 3)
(Dkt. No. 28-1). Then, “[tlhe day after the shpvemiered . . . the Lehi City Police Department
announced it is conducting a bigamy investigabbthe family.” (Kody Brown Aff., 2) (Dkt.
No. 13); (PIs.” Supp. Authority, 3Dkt. No. 28-1). Indeed, DeputUtah County Attorney, Julia
Thomas, is alleged to have stated publicly thatBrowns were placed under investigation after
prosecutors saw @ister Wivepromotional trailer. (Kody BrowAff., 3.) And Lehi City Police
Lt. Darren Paul indicated that bigamy was fineus of the investigeon, stating, “Right now

we’re looking at the bigamy aspect of it. e investigation goes on, we’ll see where it goes

8 Defendants Herbert and Shurtleff may also be disohigsePlaintiffs’ failure to demonstrate the causation

element of standing. As statéwffra, the causation element in a pre-enforcement challenge to the constitutionality
of a statutory provision is met if “the named defenigdan . possess authority to enforce the complained-of-
provision.” Bronson v. SwenspB00 F.3d 1099, 1110 (10th Cir. 2007). Plaintiffs have failed to allege that
Defendant Herbert, in his official capgcas Governor of the State of Utdtas such authority. “General authority

to enforce the laws of the state is not sufficient to make government officials the proper parties to litigation
challenging the law."Waste Mgmt. Holdings v. Gilmqra52 F.3d 316, 331 (4th Cir. 200%ge also, Day v.
Sebelius376 F. Supp. 2d 1022, 1031 (D. Kan 2005) (finding that the Kansas Governor’s general enforcement
power as prescribed in Kansas Const. Arg 3 is insufficient to confer jurisdiction in the challenge of a statute).
Like the Kansas Constitution, the Utah Governor’'s exeeygower is similarly stated: “The executive power of the
state shall be vested in the Goverwtio shall see that the laws are faithfully executed.” Utah Const. Art. VII, §
5(1). As such, Governor Herbert is not a proper defendant.

o At the hearing held December,Z®11, the coulihquired into the fact tit the Lehi City Police

Department was alleged to have made the announcement, but was not listed as a defendant. Plaintiffshextplained t
Jeffrey R. Buhman and the Utah CouPRypsecutors office is the prosecidabarm for the Lehi City Police.
Defendants accepted the proffer without objection. As such, the court finds that fusgsugb standing, those
actions taken by the Lehi City Police Department may be appropriately extended to Jeffreyn@nBu his official
capacity as County Attorney for Utah County.

. Despite the inherent evidentiary problems associaibdnews articles, each party has submitted such
information without objection. Accordify, the court will not decide their admissibility. Their factual content is
deemed conceded for pases of this motion.
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from there.” (PIs.” Supp. Authority, 5) @ No. 28-1). Based upon that announcement, all
Plaintiffs allege that they then “fled Utahrfiear that Utah law enforcement officials would
prosecute them under the State’s criminal bigatayute for maintainig a plural family.”
(Compl., 11 32-36.) Consideriige unchallenged allegationsdhevidence as presented, the
court finds that the allegatiossipport an inference that thetiaos of the Lehi City Police
Department and Utah County peasitors were in response t@itiffs’ participation in the
Sister Wiveselevision show, and that such actions fodudeectly and exclugely on Plaintiffs’
bigamist conduct.

Before deciding on whether this activity cthged a credible threat of prosecution, the
court notes that unlike the Stateltah County does not have affieal, declared policy regarding
prosecution of polygamy.” (Buhmaiff.,  6) (Dkt. No. 8-1). ©nsistent with this lack of
policy, Mr. Buhman has sworn that he has “statted publically thghe] will or will not
prosecute the Browns.” (Buhman Aff., § 5); (PIs.” Supp. Authority, 7) (Dkt. No. 28-1). That
said, Mr. Buhman has submitted nothing to the ttinat either counters Plaintiffs’ account of
the events, or otherwise suggesist the prosecutorial door is netde open. Indeed, at oral
argument, Utah County expressly declined sadow that Plaintiffs may be prosecuted for
bigamy and acknowledged that iheestigation of Plaintiffs isontinuing. Rather, Defendants
simply argue that “the Utah County Attornlegs never tracked [polygasts in Utah County]
and [that] the office is not currently tracking any of these polygamist communities.” (Buhman
Aff., 1 8.) Defendants also argue that the latgrosecution by Utah County demonstrates that
“the track record of Utah County belies any likiuture prosecution.” (Defs.” Mem. Supp. Mot.
Dismiss, 11) (Dkt. No. 8). Although such prosecutions may not actually be sought, Utah County

has no legal, practical or pojihased impediment against peosting bigamists that simply
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become known to the prosecutors — such egithh a reality television series. In the end, no
evidence suggests that the anf of Utah County officials tended toward anything but
prosecution.

Utah County seeks to excuse their failtor@lisavow any prosecution by arguing that
“there are good reasons why prosecutors halss against comméng on a case during an
investigation or prior t@n arrest.” (Defs.” Reply, 5) . N0.19.) The problem with this
statement, however, is that it completebntradicts the fact that the prosecutdicsccomment on
the case in announcing the investigation, beforeyes of the public. (Pls.” Supp. Authority, 3)
(Dkt. No. 28-1). Indeed, members of the Leklty®olice Department have been interviewed or
otherwise quoted for public statementsigws and tabloid sources, including beseret News
The Salt Lake TribunendPeople Magazine (Compl., 1 163, 165, 167.) Such statements have
included threatening language,tstg that Plaintiffs “have definitely made it easier for us by
admitting to felonies on national TV.” (PISupp. Authority, 6) (Dkt. No. 28-1), (Compl.,
165), (Kody Brown Aff., 3) (Dkt. No. 13). As sh, Utah County cannot now tenably argue that
it has a right to wage a public relations battlédmt of the bright-lights of the national media
and then exercise the option to abscond écstitadows without congeence when before the
court.

The entirety of actions by the Utah Copptosecutors tend to show either an ill-
conceived public-relations campaign to showttbair own authority and/or harass the Browns
and the polygamist community at large, or $swxe the public that they intended to carry out
their public obligations and presute violations of the lawWithout any evidence to the
contrary, the court assumes that these ansummate professionals making announcements of

criminal investigations to apprise the public ttiety are doing their dytand seeking to enforce
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the law. Indeed, it makes no sense for Mr. Buharahhis office to make a public display of an
investigation of a crime that, &efendants note, needs little isbgation due to Plaintiffs’ own
public admissions. (Defs.” Reply, 3) (Dkt. No. X8)ating, “[i]f the prosecutors were going to
prosecute the Browns for polygamy, trdeynot need to do an investigation”).

In fine, although this case does fietat the extreme of the “edible thredtpole, it is
very, very close. Indeed, a public announcenhgriJtah County officials was substantial and
done quickly in response to the airingS$ter Wives Their acts suggest that an actual
prosecution of Plaintiffs is forthcomirlg. And without any mitigating evidence to counter-
balance the affirmative actions of governmenbectvhich tend toward prosecution, the court
finds that a credible threat pfosecution, although not certaghjectively and crably exists.
Accordingly, Plaintiffs’ haveestablished injury-in-fact.

B. The Causation Prong of Standing

The causation element in a pre-enforcement challenge to the constitutionality of a
statutory provision is met fthe named defendants . . . passauthority to enforce the
complained-of-provision."Bronson v. Swenspb00 F.3d 1099, 1110 (10th Cir. 2007) (finding
that the clerk did not cause injury by demyia marriage license because the clerk had no
authority to initiate criminal preeedings). It is undisputed thidffrey R. Buhman, in his official
capacity as County Attorney for Utah County, ttesauthority to enforce Utah’s Anti-Bigamy
Statute*?> And, because it is alleged that Muhman and his office took the affirmative

threatening acts, this prong is met.

1 The fact that ten months had passed at the filingeo€omplaint without an active prosecution is of no

moment. The fact that Mr. Buhman has continued tcel¢ia® prosecutorial door opédails to mitigate the other

acts and statements previously made.

12 The Utah Constitution provides that they are the “public prosecutors who shall have primary responsibility
for the prosecution of criminal actions brought in the nanteeoState of Utah . . . .Utah Const. Art. VIII, § 16.
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C. The Redressability Prong of Standing

The Tenth Circuit has stated ttitlte requirement of redresshty ensures that the injury
can likely be ameliorated by a favorable decisiof."Utah Wilderness Alliance v. Office of
Surface Mining Reclantian & Enforcement620 F.3d 1227, 1233 (10th Cir. 2010). Although
Defendants have not disputed reskability, it is important to netthat more is needed than a
court decreeing a stae unconstitutional.

If courts may simply assume thategyone (including those who are not proper

parties to an action) wilonor the legal ratiomas that underlie their decrees, then

redressability will always exist. Redresd@pirequires that the court be able to

afford relief through the exercise of gewer, not through the persuasive or even

awe-inspiring effect of the opinion explaining the exercise of its power.

Rhodes v. Judiscak53 F.3d 1146, 1150 (10th Cir. 2011) (citiaganklin v.

Massachusett$05 U.S. 788, 825 (1992) (Scalia, J., concurrirgpég also Jordan

v. Sosa654 F.3d 1012, 1025 (10th Cir. 2011) (“[W]here a plaintiff seeks a

declaratory judgment agairtsis opponent, he must assartlaim for relief that, if

granted, would affect the behaviortbg particular parties listed in his

complaint.”).

In other words, “it must be the effect of the court’s judgment on the defendant that
redresses the plaintiff[s’] injury, vether directly or indirectly."Nova Health Sys. v.
Gandy 416 F.3d 1149, 1159 (10th Cir. 2005). Because Plaintiffs seek not only a ruling
that Utah’s Anti-Bigamy State is unconstitutional, but also seek to enjoin its

enforcement against Defendants and, becawdeasuinjunction would relieve Plaintiffs’

threat of prosecution, the redreséiibprong is met. (Compl., 39.)
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II. PLAINTIFFS’ STANDING TO CHAL LENGE THE ENFORCEMENT OF

UTAH’S ANTI-BIGAMY STATUTE UNDER A CHILLING OF FIRST

AMENDMENT RIGHTS =

Plaintiffs argue that because the Utah Cownityinal investigation followed their public
discussion and transparency the world about their plural faily,” the investigation is
therefore “calculated, or has the#fect of, chilling the Brown faity’s speech . ...” (Compl., 11
206-08.)

“[B]ecause of the significance of First Amdment rights, the Supreme Court ‘has
enunciated other concerns thadtify a lessening of prudéal limitations on standing.”Phelps
v. Hamilton 122 F.3d 1309, 1326 (10th Cir. 1997) (quotBer’y of State of Md. v. Joseph H.
Munson Co., In¢.467 U.S. 947, 956 (1984)). This is bezatthe mere threat of prosecution
under [an] allegedly unlawful statute may havehilling effect’ on anndividual’s protected
activity, the concern that constitutional adigation be avoided whenever possible may be
outweighed by society’s interesthaving the statute challengedd.; see also New Mexicans
for Bill Richardson v. Gonzale§4 F.3d 1495, 1500 (10th Cir. 1995) (“First Amendment rights
of free expression and associatame particularly apt to be émd ripe for immediate protection,
because of the fear of irretrievable loss. In a wide variety of settings, courts have found First

Amendment claims ripe, often commenting directiythe special need protect against any

inhibiting chill.”).

13 This analysis relates to the following First Andment claims: Third Claim for Relief: Free Exercise;

Fourth Claim for Relief: Free Speech; Fifth Claim foti&e Freedom of Association; Sixth Claim for Relief:
Establishment of Religion.
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A. Thelnjury-in-Fact Prong of Standing Under a First Amendment Chilling
Theory

The Tenth Circuit has articulated therstang requirements for a First Amendment
“chilling” in Walker.

We hold that plaintiffs in a suit for prospective relief based on a “chilling
effect” on speech can satisfy the requirement that their claim of injury be
“concrete and particulareéd” by (1) evidence that in the past they have
engaged in the type of speech affected by the challenged government action;
(2) affidavits or testimony stating a pees desire, though no specific plans, to
engage in such speech; and (3) a plausible claim that they presently have no
intention to do sdecause o& credible threat that the statute will be enforced .

. If the plaintiffs satisfy these thresteria, it is not necessary to show that
they have specific plans or intentionsetagage in the type of speech affected
by the challenged government action.

Initiative & Referendum Inst. v. Walket50 F.3d 1082, 1089 (10th Cir. 2006).
“Allegations of a subjective chion a plaintiff's speech are nah adequate substitute for
a claim of specific present objective harmadhreat of specific future harmihitiative &
Referendum Inst. v. Walket50 F.3d 1082, 1088 (10th Cir. 2008)he court now applies the

facts as stated in the complaint and the evidence as offered in the hearing on this motion to the

Walkerprongs.

i. First Prong: Plaintiffs engaged in the type of speech affected by the
challenged government action.

To meet the first prong &alker, Plaintiffs allege that they have lived openly as a plural
or polygamous family in Utah for many years and have continued to speaktheir lifestyle in
an effort to educate the public. (Compl., 11-209128-29.) For example, Plaintiff Christine
Brown participated in public interviews, incimg a nationally televised interview with HBO in
2007, the television shod8 Hoursin 2008, and spoke to a Unigdy of Utah class about

polygamy and her polygamist practices in 200@ompl., 11 130-33.) In 2010, the Browns
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became involved with th8ister Wiveselevision program, a popular TLC network reality
television series based on their family. (Comff 22, 157.) The Browns have stated that “they
knew the dangers of going public with their lifestydet insisted it was wth the risk to educate
people about polygamy.” (Pls.” Supp. Authori@y,(Dkt. No. 28-1). As such, there is no doubt
that Plaintiffs “have engaged in the typespkech affected by the challenged government
action.” Walker, 450 F.3d at 1089 (10th Cir. 2006).ccordingly, the first prong diValkeris

met.

ii. Second Prong: Plaintiffs have a pesent desire, though no specific
plans, to engage in such speech.

It is clear from the pleadings thide Browns participated in ti&ster Wiveprogram in
Utah, but after the alleged tlats by Utah County they felt comlped to move to Nevada in
order to freely continue theparticipation in the televisioprogram. Defendants argue that
Plaintiffs’ speech has not been chilled becaus# trarticipation in the program has continued.
This is incorrect. Because Plaintiffs are challenging the constitutiooéltyJtah statute under
a chilling theory, it is their sgeh in Utah that is materiaAs such, it is unimportant whether
they continue their speech outsmfdJtah, or continue to simpMisit relatives and associates in
Utah. (Compl., 1 25.)

Lastly, it is clear that #1Browns would like to return to Utah. (Compl., § #8.Janelle
Brown has stated, for example, that if Usaainti-bigamy law was found unconstitutional and
“this threat lifted from our famyl, we would feel free to finally reto to Utah . . ..” (Janelle
Brown Aff., 1 27) (Dkt. No. 15). Based uporetbvident desire to continue with t8ester Wives

program, and their desire to return to Utah,dbiert finds that Plainffis have expressed “the

14 The complaint alleges that “[the Brown family exjts to move back to Utam light of their strong

connection to the state.” (Compl., § 28.) Becausamgptuggests that the Browns have an actual plan or
timeframe for doing so, the fact that they “expect” to move back to Utah is construed as simply etioptipe to
return.
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present desire, though no specific plans, to engage in [their] spadfetker, 450 F.3d at 1089.
Accordingly, this prong is met.
iii. Third Prong: A plausible claim that Plaintiffs presently have no

intention to do sobecause of a credible threat that the statute will be
enforced.

The Tenth Circuit has noted that moases involving “standing based on a First
Amendment chilling effect arisa the context of criminal l&s prohibiting various forms of
speech or expressive conductWalker, at 1088. Chilling does not, however, only occur in the
direct regulation of expression cert. Indeed, “[a] plaintiff whalleges a chilling effect asserts
that the very existence of some statute disages, or even prevents, the exercise oFgt
Amendmentights.” Id. at 1089. Thus, for the chilling effeict amount to an injury, “it must
arise from an objectively justified fear of reminsequences, which can be satisfied by showing a
credible threat of pr@sution or other consequences following from the statute’s enforcement.”
D.L.S. v. Utah374 F.3d 971, 975 (10th Cir. 2004) (cit\Ward 321 F.3d at 1267). Such “other
consequences” can include softer heirsuch as reputational dama@ee Walkerl096 (citing
Meese 481 U.S. at 472-73 (noting that the goveemt’s labeling of films as “political
propaganda” made it undesirable Riaintiff to exhibit them,hus causing an objective chill on
his First Amendment right)). Indeedvitesedemonstrates that, in some casast Amendment
plaintiffs can assert standing based on a chiliifigct on speech even where the plaintiff is not
subject to criminal prosecutionydiliability, regulatory requirements, ather direct effect, and
even where . . . the plaintiff has not assertgglagal interest that is subject to judicial
protection.” Walker, at 1096.

This case differs in that Plaintiffs’ “otin consequences” (e.g. reputation, monetary
damages, lost jobs, etc.) do not extend from itin@le existence of the anti-bigamy statute. It

likewise follows that an injury stemming from aeht of enforcement is only cognizable if the
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threat of enforcement is itself credible. As subl, chilling analysis to ésblish standing in this
action must focus on whether there is a creditrleat of enforcement. For the reasons
previously articulatedsupra the court finds that th prong is met.

B. The Causation and Redressability Prongs of Standing Under a First
Amendment Chilling Theory

For the reasons discussedprg the court finds that theastding prongs of causation and
redressability are met.

As a final note, the courtiterates the Supreme Court'snament that “when there is a
danger of chilling free speech, the concern that constitutional adjudication be avoided whenever
possible may be outweighed by society’s irgene having the statute challengediunson Co.,

Inc., 467 U.S. at 956. This interest is no more pnemtly displayed than ia case such as this,
where government officials make public commeetgarding the instafion of a criminal
investigation in direct respoado a party’s exercise ofefe-speech and then, seek to bar
Plaintiffs’ access to the courts add factostrip them of any opportuyito be heard. Such
precedent would not create a simple slippery-slope, but an unfettered path towards government
harassment and abuse. Accordingly, Plaintiffge established standitmbring their First
Amendment claims against Utah County.

[ll. THE COURT'S ORDER TO SHOW CAUSE

On October 28, 2011, the court issued anmm@ehow cause why the United States
should not be joined as a requigatty due to its interest in Bl’s prohibition of polygamous or
plural marriages as a condition for grantingedtabd, as stated in the Utah Enabling Act of
1894, ch. 138 § 3,28 Stat. 107,108. Having reviewedrikés, the court determines that notice

will be given to the United States to determine if it wishes to intervene.

20



CONCLUSION

For the reasons stated herein, Defendamt$ion as to Defendants Gary R. Herbert,
in his official capacity as Governor of UtamdaMark Shurtleff, in his official capacity as
Attorney General of Utah, is GRANTED. TReBefendants are dismissed. Defendants’ motion

with regard to Jeffrey R. Buhman, in his offic@pacity as County Attorney for Utah County, is

DENIED.
DATED this 3% day of February, 2012.

BY THE COURT:

ézéz/ i |

ClarkWaddoups
UnitedStateDistrict CourtJudge
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