Brown et al v. Herbert et al Doc. 69

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

KODY BROWN, MERI BROWN,
JANELLE BROWN, CHRISTINE BROWN, MEMORANDUM DECISION
ROBYN SULLIVAN, AND ORDER

Case No. 2:11-CV-0652-CW
Plaintiffs,

Judge Clark Waddoups
2

GARY R. HERBERT, MARK SHURTLEFF
JEFFREY R. BUHMAN,

Defendants.

INTRODUCTION?

On February 3, 2012, the court entered a mentlid decision and order granting in part and
denying in part Defendants’ motion to dismigs the grounds that Pidiffs’ claims lack
standing. (Dkt. No. 31). The court held thatilelPlaintiffs had not lieged facts sufficient to
allow a suit to go forward against DefendantgyGderbert, the Governor of Utah, and Mark
Shurtleff, the Attorney General of Utah, the g#d facts were sufficiernto allow Plaintiffs
standing to maintain their claims against Defant Jeffrey Buhman, the Utah County Attorney.
Now before the court is Mr. Buhman’s motiém dismiss (Dkt. No46) on the ground that
Plaintiffs’ claims are now moot as a result lwk office’s recent adoption of a policy that

residents of Utah County will not be prosecutedviolating Utah’s anti-bigamy statute except

! For a more thorough review of the fadtieackground of this sy see the court’s
memorandum decision and order daffebruary 3, 2012. (Dkt. No. 31).
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in cases where such a violation is committedaonnection with some other violation of the law.
For the reasons stated below, the cBENIES Mr. Buhman’s motion to dismiss.

DISCUSSION

. ARTICLE Il MOOTNESS

“The constitutional mootness doctrine is grouwhdeArticle IlI's requirement that federal
courts only decide actual, onggi cases or controversies.... The central question in
determining whether a case has become moehether the issues presented are no longer live
or the parties lack a legally cognizable interest in the outcorRbdps v. Hamilton, 122 F.3d
1309, 1326 (10th Cir. 1997) (internal quotationrksaand citation omitted). To sustain
jurisdiction over a federal case, “it is not enougét th dispute was very much alive when suit
was filed . . . . The parties must continue to hayersonal stake in the outcome of the lawsuit.”
Lewis v. Continental Bank Corp., 494 U.S. 472 (1990) (internal quotation marks and citation
omitted). Thus, “[w]hen intervening acts destroy a party’s legally cognizable interest in the
lawsuit, the federal courtseadeprived of jurisdiction.”Mink v. Suthers, 482 F.3d 1244, 1256
(10th Cir. 2007) (internal quotation marks and citation omitted).

“Merely stopping the complained of conducrdinarily is not enough, however, to
establish mootness.Id. See also Friends of the Earth, Inc. v. Laidlaw Environmental Services
(TOC), Inc., 528 U.S. 167, 189 (2000) (“[A] defendant/oluntary cessation of a challenged
practice does not deprive a federalid of its power to determine the legality of the practice. If
it did, the courts would be compelled to leave ttefendant free to return to his old ways.”)
(internal quotation marks and citation omitted). Tow that a particular suit is moot as a result

of a voluntary cessation of the challenged fica¢ a party asserting mootness has the “heavy



burden of persuading the court that the challemgediuct cannot reasonalilg expected to start
up again . . . ."Friends of the Earth, Inc., 528 U.S. at 189.

Although the burden of persuaditige court that the challead activity is not likely to
be repeated is a heavy onejsitnot insurmountable. “[I[J)many circumstances it is obvious
previously threatened conduct cannedisonably be expext to recur.” Mink, 482 F.3d at 1256
(citation omitted). On at &st two occasions, the Tenth Qitchas found that a categorical
announcement from a government attorney tmatprosecutions would be brought under a
particular statute was sufficient to moot a chajke to the constitution&y} of the statute.See
Mink, 482 F.2d at 1256-57 (opinion lettfrom prosecutor statinthat the challenged statute
could not be constitutionally applied to the conducthkaitted to the plainti and that no charges
would be filed against Rintiff in the future was sufficiento moot challenge to statute’s
constitutionality);Winsness v. Yocom, 433 F.3d 727, 736 (chatige to constitutinality of flag
burning statute moot because prosecutor hakgeaically announc[ed] that his office [would]
bring no prosecutions under the statute” and ieeaecent Supreme Court precedent had made
it clear that any future prosecutiomsder the statute would be futile).

In Mink, the Tenth Circuit identified three factors which it relied on to determine that the
government attorney’s assurancof non-prosecution establishenootness: (1) the government
quickly repudiated the actionsitially taken against the plaifitj (2) the government’s promise
of non-prosecution was made in@aw affidavits; and (3) the gokement’s decision was based
on controlling Supreme Court precedent, makKirtigre prosecutions unlikely. 482 F.3d at 1256.
The court finds these factors helpful and will rely on them to determine whether Mr. Buhman’s

adoption of a policy not to prosdeuresidents of Utah County, incling Plaintiffs for violation



of Utah’'s anti-bigamy statute unless theywéaengaged in additional criminal conduct is
sufficient to moot Plaintiffs’ claims in this case.

The court finds that the first factor weighsaagst a finding of mootrss in this case. The
threat of prosecution that Plaintiffs complainweés alleged to haveisen in the fall of 2010
when prosecutors in the Utah Coptttorney’s office told the piss that they were investigating
Plaintiffs and that Plaintiffs had “made it easier [them] by admitting to felonies on national
TV.” See Civil Rights Complaint 29 (kt. No. 1). The court detmined, in an order dated
February 3, 2012, that the alleged conduct of me¥mbf the Utah County Attorney’s office was
sufficient to give Plaintiffs standing to bg suit against Mr. Buhmato seek a declaratory
judgment that the Utah anti-biggmstatute is unconstitutiona(Dkt. No. 31). Mr. Buhman then
filed a motion to dismiss the case for mootness on May 31, 2012, accompanied by a declaration
stating that his office had adopté#te non-prosecution policy at igsin this matter. (Dkt. No.
47). The declaration was signed on May 22, 20@4d,there is no evidence that the formal non-
prosecution policy was adopted before that d&== Second Decl. of Jeffrey R. Buhman Ex. 1
(Dkt. No. 47). There is no evidence that notiéehe change in policy was given to the public
generally or distributed withithe county attorney’s office. €honly apparent public notice was
the filing of the motion with the attached dmetion. The position k&n in the motion was
reported by various local news media sources.

Mr. Buhman’s adoption of a formal ngmesecution policy happened over eighteen
months after the alleged conduct giving rise t® tireat of prosecution of Plaintiffs occurred.
This cannot be considered a “quidpudiation” of the awns initially takenagainst Plaintiffs.
Furthermore, Mr. Buhman’s adoption of the new policy happened several months after his

motion to dismiss Plaintiffs’ claims on the grourddstanding had been died by the court and,



also, after the claims against the state defetsdaad been dismissed because the court found
that under the policy of the state attorney gafe office there was nthreat of prosecution.
The timing of Mr. Buhman’s adoption of theljpy at issue suggests that the policy was not
motivated by a belief that prosémn of Plaintiffs for violatingUtah’s anti-bigamy statute would

be improper, but instead was motivated by a désiprevent this court from reaching the merits
of Plaintiffs’ claims. See Harrell v. The Florida Bar, 608 F.3d 1241, 1266 (11th Cir. 2010)
(“[A] defendant's cessation before receiving cetiof a legal challenge weighs in favor of
mootness, . . . while cessation that occurs late in the game will make a court more skeptical of
voluntary changes that have been made.”) (matlequotation marks andtation omitted). Mr.
Buhman’s strategic attempt to use the mootnessidedts evade review in this case draws into
guestion the sincerity of his contention that proseauof Plaintiffs for vblating this statute is
unlikely to recur. See cf. Harrell, 608 F.3d at 1266 (“[W]here ¢hcircumstances surrounding the
cessation suggest that the deferids attempting to manipukatthe court’s jurisdiction to
insulate a favorable decision from review, courts will not deem a controversy mbehn v.
Temple Univ., 537 F.3d 301, 309-10 (3d Cir. 2008) (univigrpolicy change did not moot case
where evidence suggested policy change was donkdstrategic purposs evading review).

The second factor weighs slightly, but not daly, in favor of dinding of mootness in
this case. Mr. Buhman’s motion to dismissugpported by a formal diaration, made under the
penalty of perjury, that the Utah County Attey's office had adopted a formal policy of non-
prosecution of Utah County resiite that may be violating Utahanti-bigamy statute without
committing additional specified crimes. The declaration also expressly indicates that the
criminal case opened against Plaintiffs for tlatieged violation of the anti-bigamy statute has

been closed and that no charges would be &igainst them for bigamy in the absence of new



evidence that Plaintiffs were committingyaof the crimes specified in the policysee Second
Decl. of Jeffrey R. Buhmanxe 1, 4, 1 12 (Dkt. No. 47). Becaubt. Buhman’s declaration is
made under the penalty of perjutige court gives it more weigttian it would a statement made
in other circumstances. The failure to give publtice of the change in policy, however, adds
to the concern that the action was takemarily for purposes of this litigation.

It should be noted also that in his deataon and in the adopted policy itself, Mr.
Buhman reserves the right to prosecute indivislfiait violating Utah’s anti-bigamy statute “(1)
[wlhen a victim is induced to marry througheir partner’s fraudmisrepresentations or
omissions; or (2) [wlhen a person purports to marrgohabits with anber person in violation
[of the Utah anti-bigamy statute] and is also gygghin some type of abuse, violence or fraud.”
Second Decl. of Jeffrey R. Buhman Ex. 1, 3, {Rt. No. 47). Furthermore, Mr. Buhman has
conceded that the policy at igstcannot bind the future actiomms policies of successor Utah
County attorneys.” Mem. Supp. Mot. to Dismiss 5 (Dkt. No. 47). Even though Mr. Buhman’s
adoption of a non-prosecution policy is supported by a formal declaration made under the
penalty of perjury, the contents the policy and the declarati leave open the psibility that
Plaintiffs may be subject tprosecution for their continued olation of Utah’s anti-bigamy
statute in the future. Moreover, the policy doesrej#ct the ability ofJtah County to prosecute
under the anti-bigamy statute. réfflects, at most, an exercieé prosecutorial discretion by the
current county attorney not to prosecute wslasother crime is also included. The county
attorney does not repudiate thainishment may be enhancéda defendant were convicted
under the anti-bigamy stawand another offenseSee Utah v. Holm, 137 P.3d 726, 774 n.29

(Durham, C.J., concurring jpart and dissenting in part).



Like the first factor, the third factor identified by the Tenth CircuitMmk weighs
against a finding of mootnegs this case. In botMink andWinsness, the Tenth Circuit held
that a prosecutor’s promise of non-prosecution sudsicient to meet the burden of showing that
future prosecution was unlikely to occur be@atlse promise of non-presution was based on a
determination that controlling Supreme Coprecedent would make prosecution under the
challenged statute futile. Minsness, for example, the prosecutagsbmitted an affidavit to the
court indicating that the enforcebty of the Utah flag abuse atute was doubtful itight of the
Supreme Court’'s decision ifiexas v. Johnson, 491 U.S. 397, 420 (1989). 433 F.3d at 731.
Similarly, in Mink, the prosecutor disclaimed an intent to prosecute the plaintiff after reviewing
controlling Supreme Court predent and concluding that gsecution would have been
improper. 482 F.3d at 1254-55.

Mr. Buhman has not indicateghat the reasoning is bed the newly adopted non-
prosecution policy at issue in this case. His datlam merely states thab his knowledge, this
was the first occasion that the Utah County Aty’s office had to decide whether it would
bring charges against someone in Plaintiffs’ fiasifor violating Utah’s anti-bigamy statute and
that, upon contemplation of theraimstances, a decision was maxd¢ to prosecute Plaintiffs
and to implement a non-prosecutipolicy. The declaration dsendicate thathe policy is
intended to “prevent the future prosecution imtJCounty of bigamous marriages entered into
for religious reasonsSee Second Decl. of Jeffrey R. Buhmé&n.1, 3, 1 10 (Dkt. No. 47), but it
does not explain why the office determined thathsprosecutions should be avoided. Neither
Mr. Buhman nor his counsel has cited any Supréourt caselaw to show the court that the
policy was necessary to avoid bringing an untiarni®onal suit against Platiffs, and it is not

clear what caselaw they would cite to shiwat such a prosecution would be futile.



Furthermore, Mr. Buhman’s declaration clganhdicates that he believes the statute
could be properly enforced, the prosecutor exercises hissatietion to do so, against an
individual who violates Utah’s anti-bigamy sté¢ when the individual is also committing some
other crime specified in the policySee Second Decl. of Jeffrey R. Buhman Ex.1, 3, § 9 (Dkt.
No. 47). He has also madeo indication that he is abdoning his defense of the
constitutionality of the challenged statute. . MBuhman’s continued defense of the statute makes
it difficult to conclude that there is no reasomabkpectation that Plaiffs would be prosecuted
under the statute in the futur&ee DeJohn, 537 F.3d at 311 (“"[H]ere Temple’s timing of the
policy change, as well as its ¢onued defense of its former paficdo not meet the formidable
burden of demonstrating that there is no reabtenexpectation that it would reimplement its
former policy.”) (internal quotaéon marks and citation omitted).

While it may be the case that Mr. Buhmiaglieves that prosecutiaf Plaintiffs would
be inappropriate in this circumstance, there iggason to believe that such a determination is
anything beyond an exercise of prosecutorial dismmetiat could be easihgversed in the future
by a successor Utah County Attorney, or by Mr. Bahrhimself, if he should change his mind.
As a result, Mr. Buhman’s adoption of the nowg@cution policy at issue in this matter is not
sufficient to establish that future prosecutionRdintiffs is unlikely to recur. Because Mr.
Buhman has failed to meet his burden in tieispect, the current case continues to be live for
purposes of Articléll jurisdiction.

1. PRUDENTIAL MOOTNESS

Even when a case is not moot in the “stéidicle Il sense,” thecontroversy may be “so

attenuated that consideratioot prudence and comity for catinate branches of government

counsel the court to stay its hand, and tthiold relief it has the power to grantSouthern



Utah Wilderness Alliance v. Smith, 110 F.3d 724, 727 (10th Cir. 1997). Prudential mootness has
particular applicaitity where the relef being sought is an mmpction against the governmend.
While the central inquiry isssentially the same under the Aidll and prudential mootness
doctrines—"have circumstancesariged since the beginning ofthitigation that forestall any
occasion for meaningful reliefSouthern Utah Wilderness Alliance, 110 F.3d at 727 (citation
omitted)—a remedial promise may be sufficient to bring a case to an end as a matter of equity,
even if it may not be enough to kill a case constitutionaMinzler v. Toyota Motor Sales
U.SA, Inc, 681 F.3d 1208, 1211 (10th Cir. 2012).

A remedial commitment made by one of tleeordinate branchesf the United States
government” bears special gravity when detemgirwhether to find a case prudentially moot.
Id. at 1211. This is not only because governmaamises are generally trustworthy, but
because “affording a judicial remedy on top of one already promised by a coordinate branch
risks needless inter-branch disputes over éxecution of the remedial process and the
duplicative expenditure ofrite public resources.Td. Refusing to find a & prudentially moot
when a government entity makes a remedial camenit also discourages the other branches of
government from seeking to resolve a disphtat is currentlypending in court.ld.

In Winzer, the Tenth Circuit held that a prodsidiability suit brought against Toyota
was prudentially moot whenoyota voluntarily announced a nationwide recall to repair the
problem alleged in the suit. According teethourt, by initiating ta recall, Toyota invoked a
federally regulatedremedial scheme that provided the i with all the relief sought in the

suit. The court held that because the remedy invoked by Toyota was enforced by a coordinate

2 The recall process was overseen by theaiodal Highway Transportation Safety
Administration, “an agency of the DepartmentTo&nsportation that cassue stiff fines if the
company fails to carry out threcall to its satisfaction.Winzler, 681 F.3d at 1209.
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branch of the government, there was “not enougheviti for the courts to add in this case to
warrant carrying on with the business of deciding its meritisl” Allowing the case to go
forward on the merits would duplicate the effatshe National Highway Transportation Safety
Administration (“NHTSA”), waste finite publicresources, and mightnvite inter-branch
confusion and turf battles over the detafi€arrying out an agreed objectived.

The immediate case can easily be distinguished from the circumstancesvdhiles
case. InWinZer, the remedial scheme Toyota invoked baén established long before the suit
had ever been filed and gave the plaintifftiae relief she soughtThe NHTSA recall scheme
was not established to give specific relief to the specific plaintiff inimzler case, and it was
not established with the specifitirpose of allowing Toyota to agle court review. Instead, the
recall scheme was specifically designed to mtevthe kind of relief that the plaintiff Minzer
sought, and when it was invoked, there was ndtiaddl relief that the court could grant.

In contrast, Mr. Buhman’s non-prosecutiorlippwas implemented more than eighteen
months after the alleged conducattyave rise to this suitcourred. As discussed above, the
timing of the policy implementatig lack of any public notice,na lack of reasoning given for
adopting the policy suggest th#ie policy was implemented, not to provide a remedy to
Plaintiffs in this case, but instead to evade rewiéwlaintiffs’ claims on the merits. Moreover,
the policy implemented by Mr. Buhman does not pevPlaintiffs with all the relief they are
seeking. It has already been estdi@d that the policy at issueimsufficient to alleviate the risk
that Plaintiffs will be prosecuted or threatemath prosecution for their wlation of Utah’s anti-
bigamy statute in the future. Plaintiffs are seeking a declaration from the court that the statute is
unconstitutional and a permanent injunction agae@mforcing the statute against them “on the

basis of their consensual plural family association.” Civil Rights Complaint 39 (Dkt. No. 1).
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Plaintiffs are also seeking relief under 42 U.CL983 for injury they claim to have suffered
because of threats of prosecution. The policMofBuhman’s office falls far short of providing
Plaintiffs with all the relief they seek.

Because this case can be easily distinguished from the circumstance®inzbecase,
and because the concerns presented to the coWiniher are not sufficiently present in this
case to warrant a finding of prudential mootndkg court will not rely on the prudential
mootness doctrine to allow Mr. Buhman to eveslgew of the meritef Plaintiffs’ claims.

CONCLUSION

For the reasons stated above, the couglyeDENIES Defendant Buhman’s motion to
dismiss on the grounds of mootness. (Dkt. No. 48 July 2, 2012, the court issued a stay on
further proceedings on Plaintiffs’ motion fseummary judgment and Defendant’s cross-motion
for summary judgment. (Dkt. No. 64). The staynow LIFTED. Platiffs may, in their
discretion, file a reply memorandum to Defantds memorandum opposing Plaintiffs’ motion
for summary judgment on or before August 31, 20Pintiffs should also file a memorandum
opposing Defendant’s cross-motion for summary judgment on or before September 14, 2012.
Defendant may then, at his discretion, fileeply memorandum on or before September 28,
2012.

DATED this 17th day of August, 2012.
BY THE COURT:

ClarkWaddoups
UnitedState<District CourtJudge
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