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INTRODUCTION

Before the court are the parties’ cross motions for summary judgelatihg to
Plaintiffs’ facial and asapplied constitutional challenges to Utah’s bigamy statute, Utah Code
Ann. 8§ 76-7-101 (2013the “Statute”) Plaintiffs’ Motion for Summary Judgment (Dkt. No. 49)
and Defendant’s Cross-Motion for Summary Judgment (Dkt. No. 55). For the reasons discusse
bdow, the court GRANTS Plainti§f Motion for Summary Judgment (Dkt. No. 49) and DENIES
Defendant’s Motion for Summary Judgment (Dkt. No. 55). Accordingly, in Part 1l biblew
court findsthe Statutefacially unconstitutional antherefore strikes the phrase “or cohabits with
another person” as violation of the Free Exercise Clause of the First Amendment to the United
States Constitution and as without a rational basis under the Due Process Clause of the
Fourteenth Amendmertbpthin light of established Supreme Court precedasturther
analzed in Part 11l below, after striking the cohabitation provision the Statuéadly
susceptible to a narrowing construction of the terms “marry” and “purportsrtg’rt@aremedy
the constitutional infirmity of the remainder of the Statdiee courtalso terminateas moot
Plaintiffs’ Motion to StrikeDefendant’s Cross-Motion for Summary Judgment. (Dkt. No. 60.)

PROCEDURAL BACKGROUND

Plaintiffs named Utah Governor Gary R. Herbert, Utah Attorney General MarkeShur
and Utah County Attorney Jeffré&. Buhman in a lawsuit challenging the Statute as

unconstitutional filed on July 13, 2011. The court ruled in its Memorandum Decision and Order



dated February 3, 2012 that Plaintiffs had standing to pursue the action against Defendant
Buhman but dismissed Defendants Herbert and Shurtleff from the case, findiRtathatfs
lacked standing to sue them in this action. (Dkt. No. 31.) Plaintiffs filed their Mairon f
Summary Judgment presenting detailed arguments on seven constitutional cleidisgrdue
process, equal protection, free speech, free association, free exercise, tehEsabClause,
and 42 U.S.C. 8 1983. (Dkt. No. 49.) Defendant Buhman responded by filing a Motion to
Dismiss for Mootness at that time. (Dkt. No. 46.)

On the date designated for response briefing Defendant Buhmaiil¢dens Cross
Motion for Summary Judgment and Response to Plaintiffs’ Motion for Summary Judgrkéent (D
No. 55)' and a Motion to Stay Plaintiffs’ Motion for Summary Judgment Proceedings Pending a
Determination of Mootness (Dkt. No. 58). After the court heard and resolved Defendants’
motions, Defendant completed briefing on the motions for summary judgment. Thevasurt
intrigued by the sheer lack of response in Defenddititig to Plaintiffs’ seven detailed
constitutional claims. In fact, Plaintiffs pointed out that “[t]he lack of afg&ntive response to
the instant motion puts Plaintiffs in the awkward positof replying to a nomesponse.(PIs.’
Reply Mot. Summ. J. 2 [Dkt. No. 71Hnally, outside of the briefing schedule ordered by the
court, Defendant filed a Reply (Dkt. No. 73) in which he, for the first time, providettasa
discussion about “social harms” arising from religious cohabitation in Utah, though no
admissible evidence was proffered with his Cross-Motion, Response, or Reply, or in oral

argument on the motions held on January 17, 2013.

! Defendant’s memorandum supporting his Cross-Motion and Response contaie@d7pages
of total Argument both in support of his own Cross-Motion for Summary Judgmetin aesponse to
Plaintiffs’ 50 pages of detailed Argumantsupport of their Motion for Summary Judgment on seven
substantiveonstitutional claims.



FACTUAL BACKGROUND

The court described the relevdatts underlying this lawsuit in its Memorandum
Decision andOrder dated February 3, 20aad refers here to that discussion for a general
review of the background. (Dkt. No. 31.) Weighing heavily in favor of the court’s disposition of
these motion$or Plaintiffs, the court finds no genuine dispute of the material facts outlined by
Plaintiffs in their Motion. §eePls.” Mem. Supp. Mot. Summ. J.71fDkt. No. 50].)

As noted by Plaintiffsn their ReplyMemorandumDefendant only objects “to parts of
four paragraphs in the factual background section” of Plaintiffs’ Memorandum surgpthréir
Motion for Summary Judgment. (Pls.” Reply 2-3 [Dkt. No. 71].) “Three of those paragfphs (
11, and 32) are objected to only to the extent that they ‘characteezérafiers (or enforcers) of
the Anti-Bigamy Law as targeting primarily religious plural familiedd. (at 3.f Moreover, the
only fact actually contested by Defendant is Plaintiffs’ statenmeRaragraph 20f Plaintiffs’

factual background sectidhat “state officials publicly denounced the Browns as committing

2 This objection rings hollow given Defendant’s own willingnessrtk the 1973 Statute to the
legislativehistory of the federal anti-polygamy campaign and Utah’s bid for statehdbd late
nineteenth centurySge, e.g.Def.’s Mem. Supp. Cross-Mot. and Resp. 3-4 [Dkt. No. 56].) As a result,
the objection ignores the language and plain meaning of thellMari -Bigamy Act of 1862, the
Edmunds Act of 1882, the Edmunds-Tucker Act of 1887, and the Congressional Reconihgdtai
each, not to mention the Enabling Act of 188d4eSarah Barringer Gordon HE MORMON QUESTION:
POLYGAMY AND CONSTITUTIONAL CONFLICT IN NINETEENTH CENTURY AMERICA 119-45, 200-03
(2002) (discussing the churslate concerns animating Congress as a result of Mormon polygamy). In
fact, the Utah Supreme Court acknowledged “the reality that the fedesahguent harbored serious
concerns about the possibility that the State of Utah could be rulediddyatie LDS Church” through
the practice of polygamy and other means of maintaining a monopoly on political ipadive Territory.
State v. Holm2006 UT 31, {42, 137 P.3d 726, 78de also Late Corp. of the Church of Jesus Christ of
Latter-day Saints v. United Statel36 U.S. 1, 49 (18908ociety of Separationists, Inc. v. Whitehead
870 P.2d 916, 921-30 (Utah 1993) (discussing the history of the State of Utah with a \aéed tow
Congress’ explicit posture against the Mormon religion). Accorglirthe court disregards Defendant’s
suggestion about any possible mischaracterization of the extent tothsighrties involved at the time
were “targeting primarily religious families” e decades of artlormon federal legislation that define
Utah’s quest for statehood. The historical record amply demonstrates lisélgxpligious nature of
Congress’ campaign against polygamy in the ninetesgrttury Utah Territory and resultingh&bling
Act of 1894 and, finally, the Irrevocable Ordinance as cemented in Utah's 189 @ioms See Society
of Separationists870 P.2d at 928; tAH CONST. art.lll.
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crimes every night on television.SéeDef.’s Mem. Supp. Cross-Mot. and Resp. 2 [Dkt. No.
56].)° The remaining facts are uncontesteahd the court therefore finds the following
undisputed matrial facts—quoted though renumbered from Plaintiffs’ “Factual Background™—
to be relevant to its resolution of the pending motions:
1. The Statute covers not only polygamy but “cohabitatioa’term that
encompasses a broad category of private relations in which a married person
“purports to marry another person or cohabits with another person.” Utah Code
Ann. 8§ 76-7-101 (West 2010).
2. The practice of married individuals cohabiting with other people can include
adulterous relations. Compl. 11 9-10, admitted iswer {1 78.
3. The Browns are members of a religious group that believes polygamy is a core
religious practice. Compl. 11111-12; denied in Answer 48 but well supported by
K. Brown Decl. at { 4; J. Brown Decl. at | 3; M. Brown Decl. at'{ 4.
4. The Brown famiy does not have multiple marriage licenses. Compl. 1 113;
denied in Answer 1 48 but well supported by K. Brown Decl. at  2; J. Brown

Decl. at § 2; M. Brown Decl. at | 2.

% “Defendant denies this allegation. As he states in his Affidavit: ‘| nevexdspablicly that |
would or would not prosecute the Browns, though | am aware that others in my offitevea
responded to the press to that effect (or at least the press reportadytithtl}.” (Def.’s Mem. Supp.
CrossMot. and Resp. 2 [Dkt. No. 56].)

* Defendant ultimately acknowledged at oral argument that there is naed&pto any material
fact: “We referenced a couple of facts that we took some issue with, but the dwestlbf it there’s no
dispute.” (Tr. Hrg. Jan. 17, 2013 4:5-7 [Dkt. No. 75].)

® Plaintiffs are members of the Apostolic United Brethren Church, a fundalsefdith derived
from nineteenth-century polygamous Mormonis8e¢Compl. 1111-12; K. Brown Decl. at T 4; J.
Brown Decl. at  3; M. Brown Decl. at { £¢eAnne Wilde,Fundamentalist Mormonism: Its History,
Diversity and Stereotypes, 1888esent, iNfSCATTERING OF THESAINTS: SCHISM WITHIN MORMONISM
274-80 (Newell G. Bringhurst & John C. Hamer eds., 2007) (providing historicayfoagid of the
Apostolic United Brethre€hurch); Brian C. Hales, ®RMONPOLYGAMY AND MORMON
FUNDAMENTALISM : THE GENERATIONS AFTER THEMANIFESTO. 353-67(2006) (same).
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10.

11.

12.

13.

There is only one recorded marriage license in the Brown family—that of Kody

and MeriBrown. See id.

Prosecutions under the Statute have been rare and published cases in the last three

decades only involve religious polygynists. Def.’s Mot. to Dismiss at 5-6 [Dkt.
No. 7]; Buhman Decl. at 1 7-9 [Dkt. No. 8-1]; . ..

Utah government officials are aware of thousands of polygamist families in t
state and regularly interact with such families as part of the “Safety Net'apnog
and other governmental programs. Compl. 11 152-55; admitted in Answer [ 55.
“The Sister Wives” is a reality show that explores the daily issues andealfit

a plural family.

The content of “The Sister Wives” program includes the defense of pluraldamili
and discussion of the Browns'’ religious beliefs in polygamy.

Utah government officials were aware that the Brown family was a plural or
polygamist family for years before the first episode of “The Sister Waiesd

on TLC Network. Compl. 11 123-24; admitted in Answer 9 49;

The investigation of the Browns occurred only [after] the first episode of “The
Sister Wiwes” aired. Compl. § 158; admitted in Answer ] 58;

State officials have acknowledged that “The Sister Wives” program triggered
their investigation. Compl. § 163; admitted in Answer § 60. This nexus was also
acknowledged by Counsel for Defendant in the December 16, 2011 hearing . . . ;
State officials publicly denounced the Browns as committing crimes evdrly nig

on television. Compl. 1 163-65; admitted in Answer { 60;



14.

15.

16.

17.

18.

One official connected to the investigation publicly stated the program made
prosecution “easier.” Compl. { 165; admitted in Answer { 60;

The prosecutors stated that the Brown family moving to Nevada would not
prevent them from prosecuting the family. Compl. 11 167-68; admitted in Answer
1 62;

The Defendant adniéd, through counsel in the December 16, 2011 hedhat,
prosecutors gave interviews discussing the Brown family, their dlleg®e of
polygamy, and the public investigation;

The Defendant has found no evidence of any crime by the Browns though he
maintains future prosecutocan charge them as a matter of discretion and policy.
Shortly before [Plaintiffs filed their Motion for Summary Judgment], the
Defendant filed a Motion to Dismiss for Mootness and confirmed that the long
investigation of the Brown[s] has been closed shortlyreefte planned summary
judgment motions. He seeks to avoid review of the Statute based on the assurance
that, while he cannot guarantee that they will not be prosecuted by others for
polygamy in the future, he will not prosecute them unless he findhthahave

also committed a collateral crime. Def.’'s Memorandum in Support of His Motion
to Dismiss Plaintiffs’ Complaint for Mootness at [4] [Dkt. No. 47]. . . ;

The Defendant has said that there is no guarantee that theBwiinmot be
prosecuted in the future for polygamy. Counsel for Defendant in the December
16, 2011 hearing . . . (explaining that there are no current plans to prosecute the
Brown family but that no one can say whether such prosecutions will occur in the

future); [Second] Buhman Decl. {1 5, 12 [Dkt. No. 47-1];



19.

20.

There has been no allegation of child or spousal abuse by members of the Brown
family. Compl. 1 120-22;
No member of the Brown family has ever been charged with a crime. Compl.

122; admitted in Answer | 49;

(SeePls.” Mem Supp. Mot. Summ. J. at 2-7 [Dkt. No. 50].)

In addition to the preceding undisputed material facts quoted from Plaintiffs’ Mdtmn, t

court finds the following additional undisputable material facts relevant tigpesition of the

current motions:

21.

22.

Defendant swore under penalty of perjury that “[a]s Utah County Attorneye h

now adopted a formal office policy not to prosecute the practice of bigamy unless
the bigamy occurs in the conjunction with another crime or a person under the age
of 18 was a party to the bigamous marriage or relationship.” (Second Buhman

Aff. 1 8 [Dkt. No. 47-1].)

Counsel for Defendant represented at oral argument on January 17, 2013 that the
Statute is not intended to capture mere adultery or adulterous cohabgagon (

eg. Tr. Hrg. Jan. 17, 2013, at 53183), but that it is illegal under the Statute to
participate ira wedding ceremony betwearegally married individual and a

person with whom he or she is cohabiting and/or to call that person ddvid (

52:21-25; 53:16-21.)



HISTORICAL BACKGROUND °

This decision israught with both religious and historical significarioethe State of
Utahbecause it deals with the question of polygamy, an issue that played a centrahmle in t
State’s development and that of its dominant religion, The Church of Jesus Chrigenfiaga

Saints (the “LDS Church” or “Mormon Church®The Brown Plaintiffsare not members of the

® This “Historical Background” sectidinamesthe court’s “Aalysi$ below of the multiple
constitutional violations Plaintiffsl@im are allegedly effected by the Statute by providing relevant
interpretive background fReynolds v. United State38 U.S. 145 (1879), given the possibility (as urged
by Defendant) of simply deferring Reynoldss the answer to religioyanotivatedcohabitation in
2013, which the court declines to do. Though the court indeed concludes below that there is no
“fundamental right” of individuals to enjoy official State recogmitior legitimation of their “purported”
polygamous marriages, it does so sabtvely on Due Process grounds based Giuaksberganalysis
rather than based on the tygie‘'social harm” implied irReynoldsinder thatlecision’snarrow Free
Exercise analysis.

"The LDS Church’s doctrine of polygamy or plural marriage is containes @anonized book
of scriptureThe Doctrine and CovenantSeeDoctrine and CovenantSection132 (noting in the preface
that “evidence indicates that some of the principles inebirghis revelation were known by [Joseph
Smith]as early as 183} The LDS Church’s founder, Joseph Smith, is believed to have practiced
polygamy from as early as 1833 or possibly even 188&Richard Lyman Bushmanp3EPHSMITH:
ROUGH STONE ROLLING 323 (2005) Todd Compton|N SACRED LONELINESS THE PLURAL WIVES OF
JOSEPHSMITH 33(1997);but seeBrian C. Hales, “Fanny Alger and Joseph Smith’'s Pre-Nauvoo
Reputation,”35J.MORMONHIST., Fall 2009, at 148 (dating the beginning of the practice to “the 1835-36
period”); see alsdon Bradly,Mormon Polygamy Before Nauvoo? The Relationship of Joseph Smith and
Fanny Algerin THE PERSISTENCE OFPOLYGAMY : JOSEPHSMITH AND THE ORIGINS OFMORMON
PoLyGamy 22-24 (Newell G. Bringhurst and Craig L. Foster eds., 2010) (supporting3B3&a+t date).
Although certain key leaders had begun practicing polygamy relatively galiDS Church first
publicly announced the practice of polygamy as a key religious tenet2n3&5 Society of
Separationists870 P.2d at 923.

But the LDS Church later renounced the practice, first in a “Manifestb890 under the
extreme pressure from the federal government’s dedadgsampaign against the practice and as part of
Utah’s effort to gain stabood see id.at 927, and then again in 1904 in an “Official Statement” issued to
address renewed scrutiny of the continued, “patifesto” practice of polygarmy-scrutiny precipitated
by Congress’s overwhelming vote to exclude Utah Congressman B.H.t&a@bpracticing polygamist
elected in 1898, from being seated in the House in 1899, and then a Congressionahnhpuriglic
hearings about whether to seat Utah Senator-elect Reed Smoot, a monogamous Mortien Apos
beginning in 1904. B. Carmon HardypiSMN COVENANT: THE MORMON POLYGAMOUS PASSAGE 246-
60 (1992). Since the 1904 Official Statement, the LDS Church has strongly andypdibAglproved of
the practice of polygamy, as reinforced by LDS Church President Gordon B.é¥itickhe Church’s
worldwide General Conference in 1998:

If any of our members are found to be practicing plural marriage, they are
excommunicated, the most serious penalty the Church can impose. Not athigsareo
involved in direct violation of the civil law, they are inolation of the law of this
Church. . . More than a century ago God clearly revealed unto His prophet Wilford
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LDS Church, but do adhere to the beliefs of a fundamentalist church that shassiitsahi
roots with Mormonism.

The proper outcomef this issuenas weighed heavily on the court for many monthig as
has examined, analyzed, aeehnalyzed th@umeroudegal, practical, moral, and ethical
considerations and implications of today’s ruling. It would be an easy enaaittgr for the
court to do as the Defendant urges and find against the Plaintiffs on the questionoofsrelig
cohabitation under the Statute, defaulting simplRéynolds v. United State38 U.S. 145
(1879) without seriously addressing the much developed constitutional jurisprudenmumaitha
protectsindividualsfrom the criminal consequences intendeddgjislaures to apply tacertain
personal choices, thougluch legislatures may sincerely believe that such criminal sanctions are
in the best interest obsiety. The court has concluded that this would not be the legally or
morally responsible approach in this case given the current contours of the gonatitut
protections at issu®.

The court notethat133 years afteéReynoldsnon-Mormon counsel for Plaintiffs have
vigorously advanced arguments in favor of the right of religious polygamists to practic
polygamy (through private “spiritual” marriages not licensed or othenaisetisned by the
state a relationship to which the court will refer as “religious cohabitation”) tioatdvhave

perhaps delighted Mormon Apostles galygamy apologistthroughout the period from 1852

Woodruff that the practice of plural marriage should be discontinued, which nheaits t

is now against the law of God. Even in countries whevil or religious law allows
polygamy, the Church teaches that marriage must be monogamous and does not accept
into its membership those practicing plural marriage.

Gordon B. Hinckley, “What Are People Asking About Us?,” Conference Report, Oct. 4,a02818ple
at https://www.lds.org/general-conference/1998/10/vdratpeopleaskingaboutus?lang=eng

8 The court is not impressed with Defendant’s characterization of ifidiserious and
substantial legal arguments in support of each of their Gotatial claims (Due Process, Equal
Protection, Free Speech, Free Association, Free Exercise, and Establishneigiaf)Ras merely a
“philosophical discussion about legal theories.” (Def.’s Reply Ckébstls Summ. J. 4 [Dkt. No. 73].)
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to approximately 19Q04To state the obvioushe intervening years have witnessed a significant
strengthening of numerous provisions of the &ilRights and a practical and morally
defensible identification of “penumbralights“of privacy and reposeémanating fromthose
key provisions of the Bill of Right3as the Supreme Court hager decades assumed a general
posture that is less inclined to allow majoritarian coercion of unpoputdslikedminority
groups, especially when blatant racisas éxpressed throughiéntalism %imperialism?),
religious prejudicepr someotherconstitutionallysuspect motivationgcan bediscovered behind
such legislation

It is worth noting the entrenched nature of an orientalist mindset among ruling elites

during thetime periodwhenReynoldsvas decidedan attitude thadurelyreached Congress and

? See, e.gGriswold v. ConnecticuB18, U.S. 479, 4884 (1965) (holding that the Constitution
prohibits Government intrusion upon a marital right to privacy in the choice t@ngaaeptives by
reference to the “penumbras” of various “specific guarantees in the Bilgbfs” which “create zones of
privacy”).

12 See generallfEdward W. SaidORIENTALISM (Vintage Books 1979) (1978ge alsZachary
Lockman, @NTENDING VISIONS OF THEMIDDLE EAST: THE HISTORY AND POLITICS OFORIENTALISM
88-91 (2004) (“It should come as no great surprise that many Orientalists tgp&rited the superiority
of Western civilization and the right of Europeans to rule over Asiangfitains: these assumptions
were pervasive in nineteentientury European culture. Though there were always those who rejected
them and opposed colonialism and imperialism, most Europeans (and later Anaivzarely
embraced the notion of the ‘white man’s burden’—the idea that thezedilvhite Europeans had a duty
to execise firm but beneficent tutelage over what they regarded as the lessetj\anilctike, dark-
skinned races and guide them toward civilization” (9@).)at 182-214 (discussing the impact of Said’'s
theory of Orientalism and its aftermath in scholaligcourse, notably his view of the tendency of
European powers in the nineteenth century and early twentieth centuewtMiddle Eastern, African,
and Asian cultures as exotic but negatively so, through the power constrinsofdanizer and the
colonized, as other and inferior, and the resulting influence of this undenlgtimn on the scholarly
view of the Middle East, Africa and the Orient).

' See, e.g.Nathan B. Omariatural Law and the Rhetoric of Empirf@eynolds v. United
States Polygamyand Imperialism88WAsH. U. L. REV. 661 (2011) (arguing that in response to
Mormons’ natural law reasoning in support of polygamy, the Supreme CdReyimoldgook an
approach rooted in “nineteententury ideals of progress and imperialism that were replacing the earlier,
eighteentkcentury ideals of universal reason and natural law” by “implicitly likeg][the federal
government to the British Raj, bringing civilization through law to adiged race” and using “the
rhetoric of imperialism to rej¢¢the Mormons’ natural law] arguments, tapping into international
narratives of racial hierarchy and the progress of civilization,” an agpsistent with and possibly
signaling a prelude for, American “imperial adventures at the turn ¢tiwkatieh] century”).
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the United States Supreme Court as well, as discussed bélBvofessoEdwardSaid situated
British, French, and American views of Middle Eastern, African, and Asian cuklimeksociety
(collectively, the “Orient”)in their culturalandimperialcontexts, arguing that an ideology of the
racial inferiority of thdatterpeoples emergen the resulting “Orientalisfrof the Westwhich,
though idealizing the “Orientth the artsas both exotic and romantggeSaid,supranote 10at
98-99,also simultaneously denigrates itsasially and racially inferionid. at 1415, 92-110"
Said posited that “so far as the West was concerned during the nineteenth anthtwentie
centuries, an assumption had been made that the Orient and everything in it was té@ntigt pa
inferior to, then in need of corrective study by the Wdst.at 4041. Indeed, [t]he Orient was
viewed as if framed by the classroom, the criminal court, the prison, the tiasinanual.
Orientalism, then, is knowledge of the Orient that places things Orientalss, clourt, prison, or

manual for scrutiny, study, judgment, discipline, or governitdy.at 41** Thus,Said located

2The court finds the framework of “Orientalism” as analyzed by the lateRmf&dwardV.
Said of Columbia University to be one potentially useful interpretive modeh@uathers, in analyzing
the thought and views of Americans in the late nineteenth centurysguatticular issue. Professor Nate
Oman of William & Mary Law School has provida similarly persuasive and related interpretive
framework in his analysis ®eynoldased on the emerging American imperialism of the period.

13 For exampleSaid noted that

nearly every nineteenttentury writer (and the same is true enough of writers in earlier
periods) was extraordinarily well aware of the fact of empire: this is @cubpt very

well studied, but it will not take a modern Victorian specialist long to admit thatlibe
cultural heroes like John Stuart Mill, Arnold, Carlyle, Newman, Macaulay, Ruski
George Eliot, and even Dickens had definite views on race and imperialisoh, avh
quite easily to be found at work in their writing. So even a specialist deal with the
knowledge that Mill, for example, made it clear @n Liberty and Representative
Governmenthat his views there could not be applied to India (he was an India Office
functionary for a good deal of his life, after all) because the Indvans civilizationally,

if not racially, inferior.

Said,supranote 10, at 14.

“Moreover, and of particular relevance here, Said observed that “[tjhe p&nochense
advance in the institutions and content of Orientalism coincides exatilyhe perod of unparalleled
European expansion; from 1815 to 1914 European direct colonial dorexjanded from about 35

12



“the essence of Ongalisni in “the ineradicable disnction between Western superiority and
Oriental inferiority” 1d. at 42.

Becausehte United States Supreme Court’s 1879 decisidteynolds v. United States
displays the essence of On&alism” through its explicit “dignction between Western
superiority and Oriental inferiority this is a relevant interpretative framework for evaluating the
“crusade” of nineteentbentury American societggainst Mormon polygamy and theerits of

the Reynoldglecision today® Althoughthe objecbf the decision was the Mormon Church, an

percent of the earth’s surface to about 85 percent of it. Every continentfecedy none more so than
Africa and Asia.” Saidsupranote 1Qat 41.

> See, e.gTerryl Givens,THE VIPER ON THEHEARTH: MORMONS MYTHS, AND THE
CONSTRUCTION OFHERESY 130-37 (1997) (observing that Mormons were, for nineteeaitidry
American society, “a handy, readyade Other” and an “Asian oddity” in an orientalist view); Martha M.
Ertman,Race Treason: The Untold Story of America’s Ban on Polygagn¢bLum. J. GENDER& L.
287, 290-291 (2010) (“Edward Said’'s work on Orientalism offerse clues as to whgineteenth
century]cartoonists might have portrayed Mormon polygamists as Black and Asiannyitvei
discourseas Orientalist-essentially an ‘us/themmubric that primary underpins colonialism-shows
that antipolygamy discoursesal spoke of Mormon polygamy in ‘us/thetarms, treating polygamists
not as people, but as problems to be solved. The most valuable insiyitaldnm offers here is that
framing a group as Onigal—an inherently backward, sensual, and therefore subordinated-Otiades
its subjection inevitalel. Thusthe public imagination’s construction of Mormons as members of subject
racial groups (Asian and Black, mainly) played a crucial role in subjetorgions to federal contrd).
In fact, “Orientalism has much to contribute to the study of anti-Maism that historians are just
beginning to seé. Christine Talbot; Turkey is in our Midst;” Orientalism and Contagion in Nineteenth
Century Anti-Mormonisp8J.L.& FAM. STuD. 363, 369-72 (200§) Early Orientalist antMormonism
depended in large parhdhe emergence of Orientalism in the context of European imperialism.
Professor Said’s paradigm of Orientalism can be used to understand henweamsociety 6rdered the
anomaly of Mormonism by placing it in familiar binaries of East/West atititéted a particular
understanding of the Mormon project that linked religious coercion, polygamyhenctatic
government together with ideas about race, progress, and empire. By shavivigrtimons were ‘really’
Orientals in American clothing, Orientalistould make sense of the oxymoron of polygamous
Americans.”ld. at 372. Thus,

[a]nti-Mormons mobilized Orientalist metaphors against Mormons to deployitepoff

race that could account for deeply rooted structures of religious anaaicéitithority

that antiMormons found amtdlemocratic. Orientalist anilormonism facilitated the
links anttMormons made among religion, the practice of plural marriage, and political
theocracy in a national milieu beset with ideas about raceaaial progress. Ori¢alist
tropes facilitated the explanatory triumvirate that connected Momelagious authority

to its peculiar domestic practices to its theocratic rule, and pladggaptc theocracy
within the emerging discourses of race and racial difference. FoiMantions,
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institution virtually entirely comprised of white Americans and European imnignather than
the"Orient’ or a people or institution geographically unique therB®ynoldsnvokesthis
framework because of the comparisons drawn by the Court between Mormons and non-European
peoples and their practiceend theCourt’sviews of thenature of thesocial harm posed by
Mormon practices For theReynold<Court, the comparison with non-European peoples and their
practiceds precisely what made the Mormons’ practicgpofygamy problematic.

With this interpretive framework in mind, is perhaps a bitter ironyf the historyat
issue herghat it is possible to viewthe LDS Churclas playinghe role of both victim and

violator'® in thesagaof religious polygamy itUtah (and America)When thefederal

Orientalist metaphors illustrated the Mormon betrayal of religimagital, political, and
racial legacies of America like no other.

Id. at 372-73. But, of courseStholars must approach aiMbrmon Orientalism with great cautibn
because Mormonswere manufactured into aather; to be sure, but they were not, precisely, a
colonized othet.ld. at 37071. With this caveat, Orientalism can provide a powerful interpretive lens to
the federal government’s treatment of the Mormons and shibwgtocess by which anti-Mormons
made Mormons into a racial other against which it defined itdélfat 372.

'8 plaintiffs have brought a “colorable claim” under the Establishmens€jauguing that the
1973 Statute “was born out of a sectarian dispute of Mormons and former Marwesribe practice [of
polygamy}—leading to the drafting of a law that allowed the state to threaten amresitrédy private
relations of ‘spiritual’ spouses.” (Pls.” Mem. Supp. Mot. Summ. J. 57. [@&t 50]);see alscAxsm-
Flynn v. Johnson356 F.3d 1277, 1297 (10th Cir. 20@dgfining “colorable” to meathat“the plaintiff
must show a fair probability or likelihood, but not a certitude, of success oretitg’ mPlaintiffs raise
this claim in the context of statistiseowing that “not only 62 percent of the general population [of
Utah], but an estimated 90 percent of the 75 Utah House members are LDS, 2nhaf 29 senators.”
(Id. at 51 (internal quotation marks and citations omitted).) Given this daptuig cotext, Plaintiffs
argue that the LDS Church is the de facto established religion in péealtularly on certain legislative
issues on which the LDS Church officially takes a public stand, such agmpohpracticed by Mormon
fundamentalists.d. at 56.)

As a consequence of the LDS Church’s lstanding rejection of polygamy as a doctrises
supranote?, and its policy to excommunicate those who practice it, Plaintiffs arguthéhat
criminalization of religious cohabitation in Utah through the Stasubjects a targeted gredp
fundamentalist Mormons who still believe practicing polygamy to be a cesretl of the religion
established by Joseph Smith and continued by Brigham Yotmihke moral dictates of the LDS
Church” as legislated into criminkw on this issue. (Pls.” Mem. Supp. Mot. Summ. J. 56 [Dkt. No. 50].)
This claim seems historically welbunded.See, e.g.Shayna M. Sigmarkverything Lawyers Know
About Polygamy Is Wrond.6 CorRNELL J.L.& PuB. PoL’yY 101,134-43(2006)(“During the 1930s, LDS
President Heber Grant announced that the Church would cooperate in crimm&egiyions of
polygamists. In 1935, the Utah legislature—largely influenced by the LDSIEhumade cohabitation a
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government targeted Mormon polygamy for elimination during the half century fromsbagea
of the Morrill Anti-Bigamy Act of 1862 through the Congressional inquiry into the seating of
Utah Senator Reed Smoot from 1904 to 180fe “good order and morals of society” served as
an acceptable basis for a legislature, it was believed, to identify “fundanaehtes” through a
religious or other perceived ethical or moral consensus, enact criminabléoved compliance
with these values, and enforce those laws against a targeted group. In fact, witie i@ of
targeting a specific groughis has remained true in various forms (depending on the particular
right and constitutional provision at issue) utti# Supreme Qurt’s decision irLawrence v.

Texas 539 U.S. 558 (2003yeated ambiguity about the status of such “morals legislation.” But
the LDS Church was a victim of such majoritarian consensus concernpongatse of

polygamy® as a foundational and identifying tenet of religious fééeReynolds98 U.S. at

criminal felony. Accordingly, the legal campaign against polygamistshiftgd from the nineteenth
century federal attack on the LDS Church to the twentieth centurk attabe fundamentalists by not
just state and local officials, but also by the LDS Church itself’ (136).).

Plaintiffs outline the Establishment Clause problems of this statéairfsabr fundamentalist
Mormons and other religious polygamists under both.ivreonandLemontests. (d. at 4957); see also
Larson v. Valente456 U.S. 228 (1982);emon v. Kurtzmam03 U.S. 602 (1971). Defidant, however,
neither responds to any of Plaintiffs arguments relating to violatiomme didtablishment Clause nor even
mentions the Establishment Clause in any of his filings. But aside from ofzsémai Plaintiffs have
raised this unrefuted coldite claim, the court need not engage in a more substantive analysis because the
Free Exercise Clause (including its hybrid rights component) and therDcesB concerns raised by the
Statute, which Plaintiffs’ counsel represented at oral argument wouthd Brarrowest ground upon
which this court can find for the plaintiff[s]'SeeTr. Hrg. Jan. 17, 2013, at 47:23-25 [Dkt. No. 75]),
provide an independent basis on which to resolve this constitutional dispute

" SeeHardy,supranote7, at246-60.

8 Techrically, “polygamy,” as the established practice among Latagr Saintsrom as early as
1833 tothe “Second Manifesto” in 1904vhichfinally put an end to thefficially sanctionedpractice in
the ChurchseeHardy,supranote 7 at246-60 (describing the background and substance of the LDS
Church’s 1904 “Official Statement” against polyganwasonly for select men either in the Church
hierarchy or appointed by the Church hierarchy to take multiple wives. In other, waves the
institutionalized practice dfpolygyny; which is “the state or practice of having more than one wife or
female mate at a timeMiriam-Webster's Collegiate Dictionar§62 (11th ed. 2007). Conversgtije
practice of “polyandry,” which is “the state or practafehaving more than one husband or male mate at
one time,”id. at 961, was unknown outside of a few instances involving Church founder Joseph
Smith, the facts of which are in dispute among scholars of American andoMdistory and
controversial amam most Latterday Saints todayseeTodd Compton|N SACRED LONELINESS THE
PLURAL WIVES OFJOSEPHSMITH, 4-7 (1997);cf. Brian C. Hales, 1QSEPHSMITH’S POLYGAMY :
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166-67 (noting that Congress was “deprived of all legislative power over mere opiniargsut
left free to reach actions which were in violation of social duties or subversieadfogder”).
Although the court doubts theawrenceactually must be interpreted to signal the end of the era
in which the “good order and morals of society” are a rational basis for majaeritegislation’®
there is no questiothis was the prevailing view in theBX0s. And, in fact,iie decadekng

“war” ?° by the United States against the LDS Church—beginning with the Republicais Party

HISTORY AND THEOLOGY 303-411(2011);Richard Lloyd Anderson and Scott H. Faulring, “The Prophet
Joseph Smith and His Plural Wive$0.2FARMS REVIEW 67,81 (1998)(reviewingCompton, i

SACRED LONELINESSand noting that “about orfeurth of JosepfiSmith]’'s wives were married women,
which Mormon hstorians have characterized as ‘polyandinya geneal sense” but arguing from an
apologetic perspective thgidlyandry applies to Joseph Smith in a more limited sense, for with one
exception, there is no reliable information on sexual relations after hig $eated to a married woméan
meaning that “[pdlyandry shoud indicate a category of Joseph’s sealings to some married women,
without implying simultaneous sexual partrigrssee alsdHardy,supranote 7, at 98-99 (discussing
Mormon polemics against polyandry in the mid to late nineteemitinigeby Mormons, including John T.
Caine, Utah's territorial delegate, who do not seem to have been awaseph Smith’s own
approximately twelve polyandrous unions, or “sealings” in Mormon terms).

19 Cf. Lawrence539 U.S. at 599 (Scalia, J., dissenting) (observing that the majority’s holding
overturningBowers v. Hardwick478 U.S. 186 (1986) and relying on Justice Stevens’ dissenting opinion
in Bowers'effectively decrees the end of all morals legislation” because “[iJf, as th& @sserts, the
promotion of majoritarian sexual morality is not evdagitimatestate interest, none of the above-
mentioned laws [criminal laws against fornication, bigamy, adulteiylf ancest, bestiality, and
obscenity] can surve rational basis review”). Despite Justice Scalia’s dour view in this comthent,
court believes the “good order and morals of societgiaina rational basis for much majoritarian
legislation under the States’ police powiough perhaps now subject tmare nuancednd equitable
analysis than beforeawrence

' The “Utah War” of 1857 was the sole, shlived physical manifestation of this confli@ee
generallyRonald W. Walker, Richard E. Turley & Glen M. Leonardda$8ACRE ATMOUNTAIN
MEADOWS 41-49 (2008) (providing general background to the “Utah War”). In sum,

[t]his armed conflict, known as the Mormon War of 1857 or the Utah War, was not about
the right to practice polygamy, but rather the role of the Mormons’-deewcratic
‘State of Deseret.’ [Brigham] Young and the LDS leadership were unwilling to nezog

the federal government and its officials as sovereign for local mattefgrpg to
govern themselves as a state within the Union. In addition, the LDS’s falaet th
accordance with basic constitutional rights, including free presatat@m of church and
state, and due process, was completely at odds with the federahrgemérand the
American public.

After settling with the federal government, the LDS leadership softenedegsage.
Young began to sound more like an extreme staigger than a ruler of an independent
country. Still, the federal conflict with the Mormons temporarily linkeel $outh and the
north, uniting them in the cause of quashing the Wors. Democrats hoped that
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1856 platform of abolishing American chattel slavery and Mormon polygamy as tinerétigs
of barbarism®* and culminatingdepemling on how one views the historical episodih either
the EnablingAct in 1894 requiring that Utah ensure that “polygamist or plural marriages are
forever prohibited” in Utah as a condition for joining the Union as a Siathe seating of Utah
Senator Reed Smoot in 1987-was based on a majoritarian consensus that Mormons were
indeed “subversive of good order” in their practice of polygduhy.

But whatexactly was thésocial harmi?® identified by theReynold<Courf in the
Mormon practice of gggamythat made the practice “subversive of good orgf{&Pblygamy
has always been odious among the northern and western nations of Europe, and, until the
establishment of the Mormon Church, was almost exclusively a feature ottbé Aigiatic and

of African people./Reynolds98 U.S. at 164° Though ProfessdSaiddid not citeReynoldsn

Buchanan’s federal intervention would demonstrate that theirpadjperence to states’
rights had limitations. One could support local democratic process #éndcstwhen
faced with the unsavory Mormons.

Sigmansupranotel6, at 116-17discussing the Utah War generally at 118).

% Gordon,supranote 2 at 5583 (describing the political environment and legislative campaign
against the Mormon practice of polygamy culminating in the Morrill Act).

2 See generallkathleen Flake, AIE POLITICS OFAMERICAN RELIGIOUS IDENTITY: THE
SEATING OF SENATOR REED SMOOT, MORMON APOSTLE (2003).

#“The Court claimed that the practice of plural marriage had always beensgdiet ‘never
quite explainedvhy(it] was a threat tohe public well-being.”” Todd M. Gillett, Notéhe Absolution of
Reynolds The Constitutionality of Religious Polygafn WM & MARY BILL RTs. J.497, 513 (2000)
(quoting Orma LinfordThe Mormons and the Law: The Polygamy Cases: Patt/TaH L. Rev. 308,
341(1964)).

 The Waite Court, a majority of whom also four years later unanimously upteddma’s
morally indefensible antiniscegenation statute Race v. Alabamal06 U.S. 583 (1883pverruled by
Loving v. Virginig 388 U.S. 1 (1967).

By 1967, the Supreme Court thankfully had a different perspective of how racsitierations
rendered legislation “odious”:

There can be no question but that Virgisianiscegenation statutes rest solely upon
distinctions drawn according to race.. Theclear and central purpose of the Fourteenth
Amendment was to eliminate all official state sources of invidious radatigination

in the States. . . Over the yearsthis Court has consistently repudiated ‘distinctions

between citizens solely becaugeheir ancestry’ as being ‘odious to a free people whose
institutions are founded upon the doctrine of equality. There is patently no legitimate
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his text on Orientalism, this expression of the social harm identified Moh@onpractice of
polygamyaptly exemplifies the conceph decade later, the Supreme Court clarified the social
harmfurther, explaining thatlormons were degrading the morals of the country through their
religious practices, such as polygamy, which, the Supreme Court declaredytazh& return
to barbarism” and were “contrary to the spirit of Christianibate Corp. of The Church of Jesus
Christ of Latterday Saints v. United Statel36 U.S. 1, 49 (1890).

It was not just that white American Mormons were engaging in a pralctaght to be
characteristic of Asiatic and African peoples who were beliestdtie time to be
civilizationally and racially inferiorgf. Said,supranote 10 at15, butalso, as a practice of such
peoples, “polygamy leads to the patriarchal principle,” which, “when applied to large
communities, fetters the people in stationary despotisawiother racist orreentalist
observation about thMormonpracticebased in thescientific’ perspective of the day
Reynolds98 U.S. at 16€citing ProfessoFrancis Lieber“a prominent intellectual and founder
of American political sciencé®); see alsd@Gordon,supranote 2 at119-45 (discussing
Congress’s underlying concern that the Mormon Church was using polygamy to sesttre di

political dominance of the Territory of Utdhe. the “patriarchal principle;)and that this would

overriding purpose independent of invidious racial discrimination whichfigsstihis
classification.. . . There can be no doubt that restricting the freedom to marry solely
because of racial classifications violates the central meaning of the Equedtidn
Clause. . . These statutes also deprive the Lovings of liberty without due process of law
in violation of the Due Process Clause of the Fourteenth Amendment. The frémdom
marry has long been recognized as one of the vital personal rights essential detlye or
pursuit of happiness by free men.. Under our Constitution, the freedom to maowy

not marry, a person of another race resides with the individual and cannofirigethfry

the State.”

Loving 388 U.S. at 112 (emphasis added) (quotiktirabayashi v. United State820 U.S. 81,
100 (1943).

% Edwin Brown Firmage & Richard Collin Mangru@ioN IN THE COURTS A LEGAL HISTORY
OF THE CHURCH OFJESUSCHRIST OFLATTER-DAY SAINTS 155 (1988); Sigmargupranotel6, at 168-
69.
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continue in any future State of Utalthe practices werthereforeobjectionable because they
were characteristic doriental races including “Asiatic” and “African” peoples, both
considered to be morally inferior based on such practices;iafidationally inferior based on
“the patriachal principle” attributed to their societies, not to mentaxcially inferior.
Accordingly, for theReynoldCourt, it was “impossible to believe that the constitutional
guarantee of religious freedom was intended to prohibit legislation in respe& hoatti
important feature of social life,” referring to monogamous marrieggnolds98 U.S. at 165’
Rather “it is within the legitimate scope of the power of every civil government to determin
whether polygamy or monogamy shall be the law of social life under its domitdoat’166.
White AmericanChristians, he Court impliedlegislate monogamyd. (comparing Mormon
polygamy to Aztec or other indigenortial human sacrifice or the sathmolation of widows

on their husbands’ funeral pyrgsthe British Raj)The only characteristic connecting Mormon

" This sentiment appears to have been shared by congressional representativeiagntieaact
Morrill Act at issue inRReynolds

The favorable House Judiciary Committee Report accompanying the Morisliakémn

in 1860 countered the Mormon free exercisguarent with the contention that the
framers of the Constitution and the First Amendment “did not meargtfdiwith the
name of religio a tribe of Latter Day Saints disgracing that hallowed naamel
wickedly imposing upon the credulity of mankind.” Without apology for the blatant
inconsistency, that same Report went on to argue that the territociaiporating
ordinance violated the establishment clause because Mormonism was a:religion

If the odious and execrable heresy of Mormonism can be honored with the name of
religion, then the very attempt to incorporate the Church . . . is an effaccomplish in

Utah, what has nowhere else been effected by [federal] authority upon thireoba

the establishment of one form of religious worship to tledusion of all others.

L. Rex SearsPunishing the Saints for Their “Peculiar Institution”: Congress and the Gari®nal
Dilemmas 2001UTAH L. REV. 581, 618 (quoting H.R. Rep. No. 88; at 2 (1860)). The court notes the
irony in acongressional repardetermining that a particular sect in the body politic is an “odious and
execrable heresy” as part of a criticism that the sect at issue is potentiltingithe Establishment
Clause.

19



polygamy to these two incongruous examples is that polygamy, imiédmtadist view of late
nineteentkcentury Americayassimilarly attributed to Asiatic and African races

In other words, theocial harm was introducing a practice perceived to be characteristic
of non-European peoplesrnonwhite races—into whiteAmerican society® “The organization
of a community for the spread and practice of polygamy is, in a measure, a retubatsbarlt
is contrary to the spirit of Christianity and of the civilization which Clarsty has produced in
the Western world.Late Corp, 136 U.S. at 49This observation irLate Corp—unthinkable as
part of the legal analysis in a modern Supreme Court decision given the sigidiunt
appropriate) development in the interpretation of the protections afftydetigious minorities
under both the Establishment Clause and the Free Exercise Clause in the faiteh&al
twentieth century? and racial minorities under tiue Process aniqual Protection Clauses$
the Fourteenth Amendment, @so recognizea the lattethalf of the twentieth centuryrwas
only a reiteration of the definitive position already taken by the Supreme Cow@rtmaora
decade earlier iReynoldsCf. 98 U.S. at 164. Such an assessment arising from derisive societal
views about racand ethnic origin prevant in the United States at thiahe hasno place in

discourse about religious freedom, due process, equal protection or any other iwoadtitut

2 Although the alleged “individualized harm to women who wereugisigd as wives . . . served
as a rallying cry of the antiolygamy movement” in the popular media of the nineteenth century, the
“societal harm to the liberal, democratic state” supposedly posed by tteeqbetr nature of the
Mormons adoption of the sppsedly “Asiatic and African” practice of polygyny “was the societal harm
aspect that the Supreme Court relied upon iRégnoldslecision.” Sigmansupranote 16, at 168.

# As late as 1946, however, the Supreme Court refreshed and relied on thidisiriantuuage
from Late Corp.in holding that fundamentalist Mormons had violated the Mann Act by transporting
plural wives across state linegf®f the purpose of prostituticsr debauchery, dior any other immoral
purpose,” where the religious cohabitation of fundamentalist Morfspiritual” marriages was held to
be an “immoral purpose” of a type with prostitution and debaucldeyeland v. United State329 U.S.
14, 19 (1946)"Polygamy is a practice with far more pervasive influences in society thaasihal c
isolated transgressions involved in tbaminetticasegfof onetransporing a woman in interstate
commerce so that she should become his mistress or corjcUitim@stablishment or maintenance of
polygamous households is a notorious example of promisguity.
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guarantee or right in the genuinely and intentionally racially and religiplistaistic society
that has been strengthenedthy Supreme Court’s twentiettentury rights jurisprudence.
Unfortunately, despite th “orientalist strain in bothReynoldsandLate Corp, not to
mention myriad statements in the Congressional Record behind the legislasgueahiboth of
those casé8 and otherwise relating to the Mormon practice of polygamy spatiménigalf
century from approximately 185@éssentially the beginning of the federal campaign against
polygamy) to 1907 (when Mormon Apostle®&l Smoot was finally seated in the Sendie)
Supreme Court has periodically continued to Bigynoldsn Free Exercise cases, most notably
in Employment Division, Department of Human Resources of Oregon v, 8&4ith.S. 872,
879 (1990). The court ewsSmiths 1990 invocation oReynoldsn its analysis of the free
exercise claim at issue therevhether Oregon could deny unemployment benefits to those
dismissed from their jobs for the religiously motivated use of pewdtieh wasdefined and
prohibited by state statute as a controlled substasaseinfortunate andnnecessarfor the
holding inSmith>! That reference (and other similar citation&&ynoldsy the Supreme Court
and the Tenth Circuit) can mistakenly give the impression of endorsing the nepalynant

reasoning irReynolds* But Justice Scalia, writing for the majority 8mith also provided the

% See generalliary K. CampbellMr. Peay’s Horses: The Federal Response to Mormon
Polygamy, 1854-18873 YALE J.L.& FEMINISM 29 (2001) (collecting comments from Congressional
debates about the Morrill Act, the Edmunds Act, and the EdmUundser Act).

% Also, the court happens to agree witienJustice Durrant of the Utah Supreme Court that
“Smithhas essentially rewritten tii@ee Exercise Clause into the FBdiefClause” in “all but
abandonling] the strict scrutiny standard in the context of free exelaisescconcluding that a generally
applicable and neutral law need only satisfy rational basis revigaté of Utatv. Green 2004 UT 76,

11 66, 70, 99 P.3d 820, 835-36 (Durrant, J., concurring) (emphasis in original).

* ronically, the court notes that evReynoldstself contains the key to an analysis for
upholding a ban on polygamy in the absence of the racistemtalist considerations that instead
unfortunately became integral to its holding. Specifically, in the praxfediscussing the moral
inferiority of “Asiatic and of African people” to imply the “social inal posed by Mormon polygamy, the
Supreme Court somewhat tangentially engaged in what could almost be consjoleted=ucksberg
analysis (see Part 11.B.1 below for a discussion of2heksbergramework for considering a claim
based on substantive due process) of the asserted right to pralgtizerpoReynolds98 U.S. at 164-65
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way forward for this case i@miths identification of a “hybrid rights” framework ancillary to the
primary question of the legislature’s ability to enact “a neutral, genexpfiircable lawd
religiously motivated conductds discussed belo®mith 494 U.S. at 881.

The court need ndte entirely bound by the extremely narrow free exercise construct
evident inReynoldsthat case is, perhaps ironically considering the conteneafufrent case,
not controlling for today’s ruling that the cohabitation prong of the Statute is unatinstd. In
fact, the court believes thReynoldgs not, or should no longer be considered, good law, but
alsoacknowledges its ambiguous status given its continued citation by both the Supretme Cour
and the Tenth Circuit as general historical supfosrthebroad pinciple that a statute may
incidentallyburdena particular religious practice so long as it is a generally applicablgaheu
law not arising from religious animus or targeted at a specific religiaug@r practice.

The courtthereforedefers toReynoldsas binding on the limited question of any potential
free exercise right to the actual practice of polygaimyhe religious cohabitaticat issue in this
case, however, the participahtsve “consciously chose[n] to enter into personal relatipfsh
that [they] knew would not be legally recognized as marriage” even thoughubey religious
terminology to describe [the] relationship[sktate of Utah v. HolpnR2006 UT 31, 1 172, 137

P.3d 726, 773 (Durhang.J., dissenting}® Theymake no claimo having entered into legal

(citing legal authority as far back as the Statute of James, kJarme. 11, § 2 (1603) for the proposition
that polygamy has consistently been prohibited in Adgieerican law). Unfortunately, at the time
Reynoldsvas decided in 1879 the posture of 8laughter-House Case83 U.S. 36 (1873) (and,
perhaps, evebred Scott v. Sandforéd0 U.S. 393 (1857)) still characterized the Supreme Court’s
jurisprudence on the general concept of what would eventually become kadaubstantive due
process.” Accordingly, this was not a legal doctrine that could be adeqtaketyinto consideration in
Reynoldsthough this doctrine is highly relevant for today’'s case, as discussed [&émhr. Hrg. Jan.
17, 2013, at 47:23-25 [Dkt. No. 75] (Plaintiffs’ representing that the “narroweshg upon which this
court can find for the plaintiff[s] is under the Due Process Clause”).)

% Justice Christine M. Durham served as Chief Justice of the Utah Supreme Q2062 to
2012 and will therefore be referred to as Chief Justice Durham throughetgr@nce to her dissenting
opinion inHolm. Current Chief Justice Matthew B. Durrantlvsie referred to as Justice Durrant in
connection with thélolm andGreendecisions.
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unions by virtue of their religious cohabitation, having instead “intentionallghthemselves
outside the framework of rights and obligations that surround the marriage imstitid. In

light of this, despite any apigability of Reynolddo actual polygamy (multiple purportedly legal
unions), the cohabitation prong of the Statute is not operationally neutral or of general
applicability because of itargetedeffect on specifically religious cohabitation. It is tHere
subject to strict scrutiny under the Free Exercise Clause and fails hatlstandardAlso, in
these circumstanceSmithis hybrid rightsexceptiorrequires the court to applyfarm of
heightened scrutiny to Plaintiffsonstitutional claims, including theue Process clainsince
each of those constitutional claims are “reinforced by Free Exercise Clacsensdr94 U.S.

at 8823%in light of thespecificallyreligious nature oPlaintiffs’ cohabitationAlternativey,
following Lawrenceand based on the arguments presented by Defendant in both his filings and
at oral argument, the State of Utah has no rational badesr the Due Process Clausewhich

to prohibit the type of religious cohabitation at issue here; thus, the cohabitation ptioag o

Statute idacially unconstitutional, though the broader Statute survivesahibiting bigamy.

% For application of th&mithhybrid rights paradigm in the Tenth Circuit, €&&ce United
Methodist Church v. City of Cheyenne Board of Adjustndérit F.3d 643, 655 (10th Cir. 2006)
(explaining thaSmith“carved out an exception for ‘hybrid rightdaims, holding that a party could
establish a violation of the free exercise clause even in the case of a neutifadangral applicability by
showing that the challenged governmental action compromised both the riighe exercise of religion
and an independent constitutional righAxsonFlynn v. Johnson356 F.3d 1277, 1295-96 (10th Cir.
2004) (explaining that under tisamithhybrid rights exception, “when a &exercise claim is coupled
with some other constitutional claim (suzéa free speech claim), heightened scrutiny may be
appropriaté but that the Tenth Circuitwill only apply the hybrid-rights exception 8mithwhere the
plaintiff establishes a faprobability, or a likelihoodpf success on the companion clain8yyanson by
& Through Swanson v. Guthrie Indep. Sch. Dist. Ng.135 F.3d 694, 700 & n.5 (10th Cir. 1998)
(holding that “theSmithhybridrightstheory . . at least requires a coloratdbowing of infringement of
recognized and specific constitutional rights”).
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ANALYSIS

NO GENUINE DISPUTE AS TO ANY MATERIAL FACT

Rule 56(a) of the Federal Rules of Civil Procedure requires the court to gnamasy
judgment “if the movant shows that there is no genuine dispute as to any mateaakféhe
movant is entitled to judgment as a matter of law.” Under this standasdrfamary judgment,
the moving party must first establish the absence of a genuine issue of Ifeteoa the claims
or elements as to which it is moving for summary judgnt@elotex Corp. v. Catretd77 U.S.
317, 323 (1986)see alsdKannady v. City of Kiowg90 F.3d 1161, 1168-1169 (10th Cir. 2010)
(“The moving party haboth the initial burden of production on a motion for summary judgment
and the burden of establishing that summary judgmexgpsopriate as a matter of law.”)
(internal quotation marks removed). Then, “in response to a properly supported motion for
summary judgment, a nanevant must produce sufficient evidence for a reasonable trier of fact
to find in its favor at trial on the claimr defense under consideratioNldhno-Lopez v. Houser
625 F.3d 1279, 1283 (10th Cir. 2010). Btli¢' mere existence sbmealleged factual dispute
between the parties will not defeat an otherwise properly supported motiamfiorasy
judgment; the requirement is that there b@eaouineissue oimateial fact.” Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (1986) (emphasis in original). Thus, “there is no issue for trial
unless there is sufficient evidence favoring the nonmoving party for a jueyutm ra verdict for
that party. If the evidence is merely colorable, or is not significantly prahaiimmary
judgment may be grantedd. at 249.

Ultimately, Defendant only genuinely disputes one fact presented by Plaintiffs asaiateri
to their motion. $eeDef.’s Mem. Supp. Cross-Mot. and Resp. 2 [Dkt. No. 56] (responding to

Plaintiffs’ allegation that “state officials publicly denounced the Brovenscenmitting crimes
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every night on television” by explaining that “I never stated publicly thaiuld or would not
prosecute the Browns, thoughm aware that others in my office may have responded to the
press to that effect (or at least the press reported that they @igPlnintiffs observe, however,
their “factual representation refers to ‘state officials,” and thus iserai@outted nodisproven
by a representation concerning Mr. Buhman individually, even if accepted ag®Rise.Reply
Mot. Summ J. 4 [Dkt. No. 71]he court agreedloreover, Defendant proffered no evidence
that would be admissible at a trial either in support of his own motion or in opposition to
Plaintiffs’ motion. The academic discussion of the “social harm” attributablenttafuentalist
Mormon polygamy first presented in Defendant’s Reply brief does not constitdttheient
evidence” required “for a reasonable trier of fact to find in [his] favor atdnahe claim . . .
under considerationNahno-Lopez625 F.3d at 1283Anderson477 U.S. at 249. Accordingly,
thecourt finds no genuine dispute of material fact that would preclude the courtrigagieg
the mechanism of summary judgment in this cAseanalyzed below, the court finds that
Plaintiffs are entitled to summary judgment as a matter of law.
. COHABITATION IN THE 1973 STATUTE

A. The Utah Supreme Court’s Interpretation of “Marry” in the Statute

Plaintiffs challenge the constitutionality dfet Statute on multiple grounds, arguing both
that the Statute is facially unconstitutional amdonstitutionabs applied to the Plaintiff3he
Statute provides that “[a] person is guilty of bigamy when, knowing he has a husbandar wife
knowing the other person has a husband or wife, the person purports to marry another person or
cohabits with another person.” Utah Code Ann. § 76-74)Q2013. “It is axiomatic thastate
courts are the final arbiters of state laWnited States v. DeGass#69 F.3d 1139, 1145 (10th

Cir. Okla. 2004)citing Mullaney v. Wilbuy421 U.S. 684 (197%)The court is therefore bound
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by the Utah Supreme Court’s interpretation of the StasagR.A.V. v. City of St. Paub05 U.S.
377, 381 (1982), most recently$tate of Utah v. HolpR2006 UT 31, 137 P.3d 726.

In Holm, the Utah Supreme Court affirmed the defendant’s conviction for unlawful
sexual conduct with a minor under section 76-5-401.2 of the Utah*Caslevell abigamy
under the Statute, but did not find occasion to construe the phrase “or cohabits with another
person” because it rested its holding as to the bigamy convictiis iaterpreation oftheterm
“marry” and thephrase “purports to marry2006 UTat{ 33, 137 P.3dt 737 & n.7%°
Construing “purports to marry” in the Statute, the Utah Supreme Court analyzeditiiteodedf
“marry” in Black’s Law Dictionaryincluding “discrepancies between the definitions provided
for ‘marriage’ and ‘polygamy’ in the seventh and eighth editiorBlatk’s Law Dictionary
(opting generally for the definitions provided in the seventh editidnt 1 20 n.5, and the use
of the word “marriage” in other sections of the Utah Cadlegt 11 2325, andhdd that “the
term ‘marry,” as used in the bigamy statumejudes both legally recognized marriages and those
that are not stateanctioned.Id. at § 18, 137 P.3d at 733. “[T]he plain meaning of the term
‘marry,” as it is used in the bigamy statute, supports our conclusion that it encembpass
marriages thiaare legally recognized and those that are ndt.at § 21, 137 P.3d at 734.

Because the Statute is unambiguous, the Court held, it was not necessary to “look to other

% This fact alone distinguishé$olm from the present case as there is no allegation or evidence
that Plaintiffs have committed sexual assault with a minor or any dgailibrcriminal activity aside
from allegedly violating the Statute.

% The Court noted that

Because we conclude that Hokbehaior violates the “purports to marryrong of the
bigamy statute, we need not reach Hotmarguments relating to the validity die
cohabitation prong. As indicated above, the jury convicted Holm under both prongs of
the bigamy statute, and if, as we conclude, Holm wasepiyoponvicted pursuant to the
“purports to marry’prong of the bigamy statute, it is of no consequence whétlee
cohabitation prong was properly applied to him.

Holm, 2006 UT at § 33 n.7, 137 P.3d at 737.
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interpretive tools such as legislative historgl’at § 16, 137 P.3d at 738evertheless, the
Court also found support for its interpretation in those souldest § 26 137 P.3d at 735’
Thus, the Court helthat it was‘constrained to conclude that an unlicensed, solemnized
marriage can serve as a subsequent marriageitteatieg the bigamy statutdd. In other words,
“Iit is clear that the Legislature intended ‘marry’ to be construed to inchataages that are not
statesanctioned.ld. at § 22, 137 P.3d at 734. This, in turn, according to the Court, means that
“the bigamy statute does not require a party to enter into a second marriage (howevdj ttefine
run afoul of the statuteohabitation alone would constitute bigamy pursuant to the statute’s
terms” Id. (emphasis added)his broadinterpretation of “marry” in the Statute, which itself
includescohabitation, is the focus of this section of the court’s decision together with the
cohabitation prong; the “purports to marry” prong is addrebsémlv in Part 11l in its relation to
the 1894 Utah Enabling Act and Irrevocable Ordinance in the Utah State Constitution.

As Plaintiffs correctly note, thetah Supreme Court’s interpretation of “marry” in the
Statute inrHolm means that the Statuterfiminalizes not only privatelymarrying someone after
having legally married, but also merely cohabiting with a second adult partnenaafteg

married a first partner.” (Pls.” Mem. Supp. Mot. Summ. J. 9 [Dkt. No. 50].) This, argue

3" See Holm2006 UT 11 40-48, 137 P.3d at 739-41 (reviewing legislative history of the 1892
Territorial Anti-Polygamy Act (later referred to in the Utah Constitution, adi\X § 2, observing the
“continuing vitality” of that territorial law), Congress’s Utah EriaglAct of 1894 requiring as a
condition for statehood that the Utah Constitution include an “irrevocattileamce” that “polygamous or
plural marriages are forever prohibited,” and the “irrevocable ordinanedf’ass contained in the 1895
Utah Constitution, art. 1ll, § 1). In this analysis, the Court does not appeardeé&@ously considered
Chief Justice Durham’s dissenting observation that “the “@ettumented history’ to which the majority
refers ended long before 1973, when section 1647wasoriginally enacted.Holm, 2006 UT at { 140,
137 P.3d at 762 (Durhar@.J., dissenting) (citin&tate v. Tuttle730 P.2d 630, 632 (Utah 1986) for the
fact that “in 1973 our legislature ‘repealed wholesale all the priagtaotive criminal statutes . and
enacted a sweeping new penal code that departed sharply from the old common égts¢pnthus,
notedChief Justice Durham, “[t]he majority fails to explain how that history coulcebevant to our
interpretation of section 76-7-101d.
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Plaintiffs, is unconstitutional under numerous independent constitutional provisions usselisc
below.

B. Strict or Heightened Scrutiny

Though the court is bound by the Utah Supreme Court’s interpretation of the Statute in
Holm (with the particular relevance of its broad construction of the word “marty$)not
bound by that Court’s denial of Holm’s federal constitutional clale® Holm2006 UT at 1
49-87, 137 P.3d at 7448 (rejecting Holm’s federal Free Exercise, Duedess, and Freedom of
Association claims)At oral argument, Plaintiffs suggested that “the narrowest ground upon
which this court can find for the plaintiff is under the Due Process Clause.” @.rJ&n. 17,
2013, at 47:24-25 [Dkt. No. 75].) The cowll therefore first examine the constitutionality of
the Statute, as interpreted by the Utah Supreme Coddlm, under the Due Process Clause of
the Fourteenth Amendment.

1. Heightened Scrutiny under tducksberg-ramework

In its “Due Process Clausdhe Fourteenth Amendment provides that a State shall not
“deprive any person of life, liberty, or property, without due process of law.” U.S. .Gonshd.
X1V, 8§ 1. The Supreme Court has held thatHe Due Process Clause guarantees more than fair
process, and the ‘liberty’ it protects includes more than the absence of prasiiGant.”
Washington v. Glucksber§21 U.S. 702, 719 (199 Rather, the Due Process Clause has been
held “to cover a subantive sphere as welbarring certain government actions regardless of the
fairness of the predures used to implement thenCbunty of Sacramento v. Lewi23 U.S.
833 (U.S. 1998) (quotinBaniels v. Williams474 U.S. 327, 331 (1986)Jnder this dotrine of
“substantive due process,” the Fourteenth Amendment “forbids the governmeningeinfr

certain‘fundamental’liberty interestsat all, no matter what process is provided, unless the
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infringement is narrowly tailored to serve a compelling statrést."Reno v. Flores507 U.S.
292, 302 (1993) (emphasis in origind)This “heightened protectionGlucksberg521 U.S. at
720, or “heightened scrutiny”—under which any infringement of a fundamental lineste st
must be found to bearrowly tailored to serve a compelling state interast‘only’ applied to
“fundamental rights'Under the substantive due process analgsesLawrence539 U.S. at 593
(Scalia, J., dissentinggmphasis in original)

The Supreme Court has outlined treemeworkfor evaluating a claim to the existence of
a fundamental right. This “established method of substantivgaheess analysis has two
primary features.Glucksberg 521 U.Sat 720.First, the asserted “fundamental right” (or
“fundamental liberty”) must be “deeply rooted in this Nation’s history and traditidnraplicit
in the concept of ordered liberty, such that neither liberty nor justice wowdtietkiey were
sacrificed.”ld. (internal citations and quotations omitted). Sectimel analysis requires “a
‘careful description’ of the asserted fundamental liberty inter&ktAs a practical matter, the
Tenth Circuit applies thi&lucksbergramework by addressing the second prong first to narrow
the inquiry: “a plaintiff asserting a substantive due process right must bothé€fu)llgadescribe
the right and its scope; and (2) show how the right as described fits within thet(@immssi
notions of ordered liberty.Seegmiller v. Laverkin Cityp28 F.3d 762, 769 (10th Cir. 2008};
Williams v. At'y Gen.of Ala.(“Williams IV'), 378 F.3d 1232, 1239 (11th Cir. 20@4first, in

analyzing a request for recognition of a new fundamental right, or extensinreriséing one,

¥ The cout notes Justice Scalia’s somewhat opposite framing of this lralisencedissent:
“The Fourteenth Amendment expressly allows States to deprive their citizéhsrty,” so long as ‘due
process of law’ is providetiLawrence 539 U.S. at 592 (Scalid,, dissenting) (emphasis in original). But
his analysis still returns to the same heightened scrutiny standard fataglofringements of
fundamental liberty interests: “Our opinions applying the doctrine known lsténtive due process’
hold thatthe Due Process Clause prohibits States from infrinfgindamentaliberty interests, unless the
infringement is narrowly tailored to serve a compelling state intetdstat 593 (emphasis in original).
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we must begin with a careful description of the asserted right.”) (internaltoprotaarks and
citation omitted)

If the narrowly asserted right qualifies as “fundamentalsed on this two-pronged
Glucksberganalysisthen “only heightened scrutiny” of the state’s interference with such right
would be “appropriate.Seegmiller528 F.3d at 771 (quotirglucksberg521 U.S. at 721 for
thecontent of this “heightened protection”—that “the government may not infringe a
fundamental liberty interest unless the infringement is narrowly tailoreave aeompelling
state interest”) (internal quotation marks omittéihe asserted right does not qualify as
“fundamental” under this analysis, “rational basis review” agpliader which‘the state may
regulate an interest pursuant to a validly enacted state law or regudaittorally related to a
legitimate state interestld. (quotingReno v. Flores507 U.S. 292, 305 (1993) (“[N]arrow
tailoring is required only when fundamental rights are involvedlhg courffirst considers
Plaintiffs’ claim to the heightened protection afforded underGhecksbergsubstantive due
process analysis and finds that prevailing precedent binding on thigpoecltides the
application & heightened scrutingnder theGlucksbergramework both for polygamy and
religious cohabitatiori®

a. Polygamy. Preliminarily, the court finds that “polygamy” fails to qualify as a
fundamental right under th@lucksberganalysisin truth, thecout disagrees with Defendant’s
assertion that Plaintiffs are arguing that the fundamental rights analydes ((amvrencé

requires “the State to sanction their polygamous marriages.” (Defrts Mapp. Cross-Mot. and

¥ The court will in turn consider the Statute@nstitutionality under the rational basis review
standard in Part 11.C below.
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Resp. 9 [Dkt. No. 56]% To the contrary, “[t|he Browns have not questioned the right of the
state to limit its recognition of marriage and to prosecute those citizens whe srdtiple
marriage licenses from the state.” (PIs.” Opp. Def.’s Mot. Summ. J. 26 [Dkt. NpBiR]in the
interestof completeness on this issue of such acute importance in the State of Utah, the court
briefly considers actual “polygamy” under t@ducksbergramework before moving on to the
“carefully described” liberty interest religious cohabitatiothat Plaintifs are claiming.

As noted above, and perhaps somewhat surprisingly givarotigsintroductory
comments abowReynoldsthe courfinds that there is no “fundamental right” to polygamy
underGlucksbergTo phrase it with a “careful description” of the asserted rgge, Glucksberg
521 U.S. at 721Seegmiller 528 F.3d at 769,m*fundamental right” existto haveofficial State
recognition or legitimatioff of individuals’ “purported” polygamous marriages—relationships
entered into knowing that one of the parties to such a plural marriage is/dégaltly married
in the eyes of the Stat8eeUtah Code Ann. § 76-7-101. The fundamental rightbertyinterest
that wasunder consideratiom Glucksbergs instructive forthe analysis of whether tlasserted
right to polygamy is “deeply rooted in this Nation’s history and tradition, and implicit in the
concept of ordered liberty, such that neither liberty nor justice woulditthsty were
sacrificed.”Glucksberg 521 U.S. at 72{internal citations omitted)

Glucksbergconcerned a challenge to a statute in the State of Washington prohibiting
assisted suicidencludingphysicianassisted suicide. In its analysis, the Supreme Court carefully

described the asserted fundamental liberty interest as “whether the/"lgpetially protected

“0 Defendant claims that “[in Plaintiffs’ Memorandum in Support of theitidMofor Summary
Judgment they assert thatwrence v. Texa$39 U.S. 558 (2003), is to be read tquiee the State to
sanction their polygamous marriages.”

*1 For examplethrough provision of a marriage license or application of the system sfdag
protectios that surround legal marriage, which is a “system of domestic relations belsssiveky ppon
the practice of monogamy as opposed to plural marriggstér v. Murray City 760 F.2d 1065, 1070
(10th Cir. 1985).

31



by the Due Process Clause includes a right to commit suicide which itself meluidgt to
assistance in doing sdd. at 723. The Coureferred tathe 700 year Btoryof the prohibition
of suicide in Anglo-American law (as well as considering other counfr@sture toward it),
beginning with evidence of its prohibition as early as the thirteenth centusniry lde
Bracton'’s treatise on the Laws of Englatdl.at 711 (quoting 2 Bracton on Laws and Customs
of England 423 (f. 150) (G. Woodbine ed., S. Thorne transl., 1968)).William Blackstone
observedhat this was still integral to the common lavthe eighteenth century in his
Commentaries on the Laws of England, whatsowas “a primary legal authority for 18th and
19th century American lawyerdld. at 712. “For the most part, the early American colonies
adopted the commoaliaw approach.ld. at 712-19 (discussing the prohibition in the American
colonies, early State statutes, and the development of statutgining as early as 1828 in
New York—explicitly prohibiting assisted suicide). “By the time the Fourteenth Amendment
was ratified, it was arime in most States to assist a suicide.’at 715. Finally, “the Model
Penal Code also prohibited ‘aiding’ suicide, prompting many States to enactsertheir
assisteesuicide bans.1d. at 715-16.

The Court concludethatto identify a fundamentaight to assisted suicide, the Court
“would have to reverse centuries of legal doctrine and practice, and strike dovensiteced

policy choice of almost every Statéd’ at 723** The Courtalsodeclined to consider the

“2In fact, the Court traced the prohibition on suicide to its ecclesiastiui before the
emergence sometime in the twelfth centof the common law, noting its prohibition in 673 at the
Council of Hereford and then reaffirmed by King Edgar in 3&.7at n.9 (citing J. Baker, i
INTRODUCTION TOENGLISH LEGAL HISTORY 11 (2d ed. 1979) and G. WilliamsHE SANCTITY OF LIFE
AND THE CRIMINAL LAW 257 (1957)).

3 An overriding concern of the Supreme Court in the evaluation of substantipeatess
claims is that “[b]y extending constitutional protection to an asseagktlor liberty interest, we, to a
great extent, place the matter outside the arena of public debate and |legisititin.”Glucksberg 521
U.S. at 720. The top priority is allowing the democratic process tesslthiese issues. “We must
therefore exercise the utmost care whenever we are asked to break new grosriitid, tlest the
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substantive due process interest at i$saraed much morbroadly as “reflecting a general
tradition of ‘seltsovereignty’” or “that the ‘liberty’ protected by the Due Process Clause
includes ‘basic and intimate exercises of personal autonoidyat 724 (quoting Brief of
Respondents 12). Instead, the Court returned the focus of the analysis to the des@iption”
of the asserted fundamental interest, which it framéd/lasther the protections of the Due
Process Claugaclude a right to commit stide with another’s assistanced. at 724. In light of
its historical analysis, the Court observed that “[t]he history of the lavdtient of assisted
suicide in this country has been and continues to be one of the rejection of nearlytalt@ffor
permit it.” Id. at 728. Thus, the Court held that “the asserted ‘right’ to assistance in committing
suicide is not a fundamental liberty interest protected by the Due Process. Qthus

The prohibition against polygamy has similarly ancient roots indAgnerican law
The court need ndbok as far back as th@ouncil of Hereford in 673 A.D. in this fundamental
rights analysisit is sufficient to trace the prohibition to the 1603 Statute of James, “An act to
restrain all Persons from Marriage until their former Wives and formebahas be dead.” 1
James 1, ch. 11, 8§ 2 (quoted in Model Penal Code § 230.1 cmt. 1, Background at 371 n.1
(1980)). “Prior to that, problems of plural marriage were dealt with exclusivelyeby
ecclesiastical authorities.” Model Penal Code § 230.1 cmt. 1, Background at 3¥4Gidef
Justice Durham of the Utah Supreme Court observed, the policy behind this ancient prohibiti
of polygamyseems to haveentered on the often fraudulent nature of a polygamous marriage:
“Such an act defrauds the state and perhaps an innocent spouse or purportedpahtmer.”
2006 UT at Y 168, 137 P.3d at 771 (Durh&,, dissenting). Moreover, and with increased

relevance for the prohibition as carried forward into the laws of most States @hion, “[i]t

liberty protected by the Due Process Clause be subtly transformed intditygppeferences of the
members of this Courtld.
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also completely disregards the network of laws that regulate entry into, agidgbkition of,
the legal statusf marriage, and that limit to one the number of partners with which an individual
may enjoy this statusld.

The text of the Statute of James substantiates this, proadjastification for the
enactment that “divers evil desposed Persons beingetiarun out of one County into another,
or into Places where they are not known, and there become married, having another Husband or
Wife living, to the great Dishonour of God, antder undoing of divers honest Men’s Children
..”1James 1, ch. 11, § 2, arfemphasis addedn his Commentaries on the Laws of England,
Sir William Blackstone—so important for the American colonists in continuing the institution of
England’s common law—observed that “bigamy” or “polygamy” was “a felonious offeitise w
regard to this holy estaté matrimony.” William Blackstone4 COMMENTARIES *163-65* As
with suicide, theAmericancolonies adopted this English approach to polygamy and most of
them prohibited it from the beginnin§ee generalliModel Penal Code § 230.1 cmt. 1,
Background at 370-75. As states joined the Union, they edtieated their own antiigamy
statutes derived from this English precedent or adopted territorial prohibitiohe prattice of
polygamy, as did Utah by referring in its 1895 Constitution to the 1892 territosigorohibiting
polygamy,seeUTAaH CONST. art. XXIV, 8 2.1d. The court therefore finds that, as with assisted
suicide, no fundamental right exists under®@lecksbergramework to engage in polygamy;
that is, to enter into a second purportddlyal matrimonial union when already legally married.

Many people who currently practice “polygamy,” however, including Pfésntlo not have any

“The court notes that Blackstone’s treatment, however, already exhibitslyassethe 1760s)
an orientalist understanding of polygamy: “For polygamy can never be enduredopdational civil
establishment, whatever specious reasons may be urged for it by the eastasn thatiallaciousness of
which has been fully proved by many sensible writers; but in northern couhgrigery nature of the
climate seems to reclaim against it; it never having obtained in this ghe world, even from the time
of our German ancestors. . . .” Blackst@né&163-64.
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expectation that their purported marriages will be legally recogexed though they describe
their often religpusly motivated cohabitation amarriage; “polygamy,” or “plural marriage.”

b. Religious Cohabitation. The relationship at issue in this lawsuit, which the court has
termed “religious cohabitation,” has been aptly describetthéry ChiefJustice Durhanof the
Utah Supreme Court. Religious cohabitation occurs when “[tjhose who choose to live together
without getting married enter into a personal relationship that resemblesiagaa its
intimacy but claims no legal sanctiotdolm, 2006 UT at § 172, 137 P.3d at 773 (Durh@d,,
dissenting). Those who choose to live in these relationships “intentionally platsethes
outside the framework of rights and obligations that surrounds the marriageiorstitist A
defining characteristic of such cdhtation as lived by Plaintiffs and those similarly situated is
that, in choosing “to enter into a relationship that [they know] would not be legally reedgrgz
marriage, [they use] religious terminology to describe the relationship,” antéthminology—
“marriage’ and ‘husband and wife'—happens to coincide with the terminology ysie Istate
to describe the legal status of married persdds Stated succinctly, Plaintiffs “appropriate the
terminology of marriage, a revered social and legal utgiit, for [their] own religious
purposes,” though not purporting “to have actually acquired the legal statusrgigmdid. at I
123, 137 P.3d at 778ut this religious cohabitation also fails to qualify as a fundamental right
or fundamental liberty interest triggering heightened scrutiny undéltieksbergsubstantive
due process analysis.

Plaintiffs provide the “careful description” of the asserted fundamental-rigjat
required first step of the analysis in the Tenth Ciragie Seegmille628 F.3d at 769-as
follows: “a fundamental liberty interest in choosing to cohabit and maintain ranaauat

spiritual relationships, even if those relationships are termed ‘pluralagarii (Pls.” Mem.
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Supp. Mot. Summ. J. 11 [Dkt. No. 50P)aintiffs truncate thé&lucksberganalysis by reference

to Lawrence which they argue establish@sfundamental liberty interest in intimate sexual
conduct” (Pls.’s Opp. Def.’s Mot. Summ. J. 19 n.16 [Dkt. No. 72]), thus prohildhmgtate

“from imposing criminasanctions for intimate sexual conduct in the home.” (PIs.” Mem. Supp.
Mot. Summ. J. 9 [Dkt. No. 50].)lawrencewas the latest iteration in a long series of
constitutional decisions amplifying a core principle: the Due Process GQlaosmscribes and in
some cases virtually forbids state intervention in private relationships and tdelsc's Opp.
Def.’s Mot. Summ. J. 22 [Dkt. No. 72].)

Plaintiffs’ arguments about the meaning amglicationsof Lawrencefor the State’s
ability to criminalize theiprivate conduct of religious cohabitatiare very persuasiv8ut
Lawrenceprovides less specific guidance than would be desirable, primarily because th
enigmatic decision eschews a formal, technical analysis of the ledetadf modeled in the
Glucksbergramework for analyzing claims to substantive due process protectinglbaref
described fundamental rights. Unfortunately, the decisisonever explicitly identifies the
standard of review applied and, though providing a substantive due process discussion that could
fairly easilysupport an interpretation that heightened scrutiagindeed applied, the Court used
some terminology arguably characteristic of rational basis review in ruirgsT antisodomy
statute unconstitutiongbee Lawrenceb39 U.S. at 586 (Scalia, J., dissenting) (arguing that the
majority applied “an unheard of form of rational basis review” to strike dowasl eénti-
sodomy law)But sed_awrence H. Tribe, Lawrence v. Texd$e “Fundamental Right” That
Dare Not Speak $tName117HARvV. L. REv. 1893,1917(2004)(arguing that “the strictness of
the Court’s standard ibawrence however articulated, could hardly have been more obvious”

and to assume that rational basis review was applied “requires overlookingepaftégpassage
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in which the Court’s opinion indeed invoked the talismanic verbal formula of substantive due
process but did so by putting the key words in on unusual sequence of gnother”
Instead, the Supreme Courtliawrenceoffered a higHevel contemplatio of a much
broader fundamental value, a deeper unifying principlejtthald totranscend specific
narrowly defined individual fundamental rights in the “substantive reach of liberty threlBue
Process Clause” and expressgeds long line of substantive due process cadsaarence 539
U.S. at 564. That is, in overturni@pwers v. Hardwick478 U.S. 186 (1986), the Court
explainedhatBowershad incorrectly upheld an anti-sodomy statute because the Court had
“failed to appreciate the extent of the liberty at stake” and had defined the assed@muéntal
right at issue ilBBowerstoo narrowlysimply as “a fundamental right [of] homosexuals to engage
in sodomy.”ld. at 567-68. “To say that the issueBawerswas simply the right to engage in
certain sexual conduct demeans the claim the individual put forward, just as it woglandam
married couple were it to be said marriage is simply about the right to have is¢sucalurse.”
Id. at 568.Ratherthe Cout in Lawrenceidentified a deeper liberty interest that ran through its
substantive due process line of cases, unifying them by reference to this mgdeslyimitment
to liberty itself:
Liberty protects the person from unwarranted government intrusidos ain
dwelling or other private places. In our tradition the State is not omnipresent in
the home. And there are other spheres of our lives and existence, outside the
home, where the State should not be a dominant presence. Freedom extends
beyond spatial bounds. Liberty presumes an autonomy of self that includes
freedom of thought, belief, expression, and certain intimate conduct.
Id. at 562. The Court thsamed the inquiry as “whether the petitioners were free as adults to
engage in the private conduct [of homosexual sodomy] in the exercise of theyr libeéer the

Due Process Clause of the Fourteenth Amendment to the Constitidicat.564.Anti-sodany

statutes such as thoseBowersandLawrence and similar laws “that purport to do no more than
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prohibit a particular sexual act,” invariably “have morerizaiching consequences, touching

upon the most private human conduct, sexual behavior, and in the most private of places, the
home.”ld. at 567. Thus, “[t]he statutes do seek to control a personal relationship that, whether or
not entitled to formal recognition in the lais,within the liberty of persons to choose without

being punished asriminals” Id. (emphasis addedMoreover, the Court acknowledged that

“adults may choose to enter upon this relationship in the confines of their homes aonditheir
private lives and still retain their dignity as free persons. . . . The libertygbed by the

Constitution allows homosexual persons the right to make this chtic8.”

After broadening the d&gal liberty interest at issue BowersandLawrencethrough this
redefintion, theLawrenceCourt therimplicitly seemed todosely followthe Glucksberg
framework for analyzing substantive due process claims—though without engrtaior
referencingGlucksberg—by proceethg to engage ia brief historical analysi®f theasserted
liberty interestfinding “the historical grounds relied uponBowers to be “more complex than
the majority opinion and the concurring opinion . . . indicdtk.at567-71. In this process, the
Court addressed the historical analysiBowers while reiterating the broader liberty interest it
considered to be at issue, in language that has become one of the key medsagesnoé

It must be acknowledged, of course, that the CouBawerswas making the

broader point that for centuries there have been powerful voices to condemn

homosexual conduct as immoral. The condemnation has been shaped by religious
beliefs, conceptions of right and acceptable behavior, and tespedhe
traditional family. For many persons these are not trivial concerns but profound
and deep convictions accepted as ethical and moral principles to which they aspire

and which thus determine the course of their lives. These considerations do not
arswer the question before us, howevEne issue is whether the majority may

**The Court was careful to emphasize that “[tjinesent case does not involve minors. It does
not involve persons who might be injured or coerced or who are situated in slgigowhere consent
might not easily be refused. It does not involve public conduct or prostitution sindbénvolve whetér
the government must give formal recognition to any relationship that homosexaaigpseek to enter.”
Lawrence 539 U.S. at 578.

38



use the power of the State to enforce these views on the whole society through
operation of the criminal law.

Id. at 571 (emphasis added). The Court tthetermined that in thapplicablehistoricalanalysis,
the “laws and traditions in the past half century are of most relevadcat’571-72, including
taking into account the “moribund character” of such laws based on an observable “listory”
“patternof nonenforcemenwith respect to consenting adults acting in privaig at 572-73.
Even if not enforced, criminalizing such private, consensual conduct, is an “inviasabject
homosexual persons to discrimination both in the public and the private spheres” anéthus ev
the continued existence Bbwers‘as precedent demeans the lives of homosexual perddns.”
at 575. As a result, the Court overturriBavers holding that Justice Stevens’ dissenting
analysis “should have been controllingBowersand should contrdiere.”ld. at 578%°
Lawrenceinvolved “two adults who, with full and mutual consent from each other,
engaged in sexual practices common to a homosexual lifestyle” and “are datrésgect for
their private lives.d. Accordingly, based on the broader liberty analysis, the Court held that
[tihe State cannot demean their existence or control their destiny by making thei
private sexual conduct a crime. Their right to liberty under the Due Process
Clause gives them tHall right to engage in their conduct without intervention of
the government. ‘It is a promise of the Constitution that there is a realm of

personal liberty which the government may not ent&lamned Parenthood of
Southeastern Pa.]vCasey 505 U.S. [83], 847 [(1992)] . . . . The Texas statute

*® The Court quoted the following portion of Justice Stevens’ diss@uwers

Our prior cases make two propositions abundantly clear. First, the fatidélgoverning
majority in a State has traditionally viewed a particular practice as imnmonabti a
sufficient reason for upholding a law prohibiting the practice; neith&sriisor tradition

could save a law prabiting miscegenation from constitutional attack. Second, individual
decisions by married persons, concerning the intimacies of their phydatanehip,

even when not intended to produce offspring, are a form of ‘liberty’ protected by the Due
Process Gluse of the Fourteenth Amendment. Moreover, this protection extends to
intimate choices by unmarried as well as married persons.

Lawrence 539 U.S. at 577-78 (quotigpwers 478 U.S. at 216 (Stevens, J., dissenting)).
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furthers nolegitimate state interestvhich can justify its intrusion into the
personal and private life of the individual.

Id. (emphasis added)his reference to the Texas statute furtheringlégitimate stée interest
which can justify its intrusion into the personal and private life of the individuatha seems
to frame the holding in the language of rational basis review rather than theehalgscrutiny
implied bythe entirety of the preceding ansily. See Lawrences39 U.S. at 586 (Scalia, J.,
dissenting) Williams v. At'y Gen.of Ala.(*Williams 1V'), 378 F.3d 1232, 1236 (11th Cir. 2004)
(holding that_awrencedeclined the invitation “to recognize a fundamental right to sexual
privacy” and that it “is a strained and ultimately incorrect readirigaafrenceto interpet it to
announce a new fundamental right—whether to homosexual sodomy specifically or, more
broadly, to all forms of sexual intimacy” becausawvrence'did not employ fundamentalghts
analysis” but rather “it ultimately applied ratiodzdsis review, rather than strict scrutiny, to the
challenged statute”).

Despite the moral and philosophical aglpef Lawrenceés discussion abouhe
Fourteenth Amendment’s commitment to a concept of liberty that “protects gwngesm
unwarranted government intrusions into a dwelling or other private places” becgqussumes
an autonomy of self that includes . . . certain intimate conduatyience 539 U.S. at 562, and
therefore “gives substantial protection to adult persons in deciding how to conduct/ésein li
matters pertaining to sexgd. at571, and the resulting inhergagrsuasiveness of Plaifis’
argumentghat this broadly outlined substantive due protibssty interest applies to the
religious cohabitation at issue hgtiee court is bound by the Tenth Circuit’s interpretation of
Lawrencein Seegmiller It thereforeneed look no further tha®eegmilletto find that such
religious cohabitation does not qualify for heightened scrutiny under the substhrdipeocess

analysisin the Tenth Circuit.
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In Seegmillerthe Tenth Circuit upheld tHaistrict Court’s denial of the plaintiff's
substative due process claim asserting the existence of a “fundamental liiergstrto engage
in a private act of consensual sex28 F.3d at 770Geegmilleiis factually distinguishablEom
this casehowever, and is therefore not directly controlling. Beegmilleplaintiff was a police
officer who had been reprimanded for having an affair with another policeroificewas not a
member of her department while the two of them both attended an tawotraining seminar
paid for in part by the cityd. at 764. Her conduct resulted in an investigation and oral
reprimand (after she refused to sign the written reprimand presentedapthercity manager)
by the city councifbased on the provision of the law enforcement code of ethics requiring
officers to keep their private life unsullied as an example to all and to behave in a rhatner t
does not bring discredit to the officer or the agentdy.at 765 (internal quotation marks and
citation omitted). The reprimand stated that the plaintiff hadwedd her personal life to
interfere with her duties as an officer by having sexual relations withfiaardbfrom the county
while at the training seminar paid for in part by the ddyat 766.Ultimately, the Tenth Circuit
in Seegmilleheld that heightened scrutiny did not apply because it concluded that no
fundamental right to sexual privacy exidts.at 771. Rathethe city council’s actions easily
satisfied rational basis reviewhe Tenth Circuit held, based on the vssttled principle that “a
police department may . . . place demands upon the members ofited@aewhich have no
counterpart with respect to the public at large” in the interest of good ordhar thi¢
department, the police department’s reputation in the community, and the gethenakeeping
the peaceld. at 772 (citingKelly v. Johnson425 U.S. 238, 245 (1976) athawgo v. Spradlin
701 F.2d 470, 483 (5th Cir. 1983)) (internal quotation marks and alterations onfittisdfactor

is not present her¥,

*"The court finds that all other poé officer cases are similarly distinguishable, includdagter
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Although Seegmilleiis factually distinguishable and therefore not directly controlling,
the court cannot ignore the Tenth Circuit’s specific substantive due processsanfllysi
asserted “fundamental liberty interessegxual privacy.’ld. at 769. In particular, the Tenth
Circuit went out of its way to interpreéawrencein this context. Following the Eleventh
Circuit’s treatment oLawrencein Williams IV, the Tenth Circuit irBeegmillerobserved that
“[a] broadly-defined ‘right to sexual activity’ will clearly not suffice. The SupreGumurt has
never identified such a right at that level of generaliy.’at 770 (quotingVilliams 1V, 378 F.3d
at 1236 (explaining that “the [Supreme] Ciolias never indicated that the mere fact that an
activity is sexual and private entitled it to protection as a fundamental jighithough
Seegmilledinitially, though curiously in light of its later treatmentlcdwrence conceded that
“no one dispute a right to be free from government interference in matters of consensuall sex
privacy,” the Court thegategorically rejected the plaintiff's claim tioe existence of a
fundamental right to engage in private consensual sexual cofaiwatt.770. Again, following
Williams 1V, the Tenth Circuit explained that “the [Supreme] Court has never endorsed an all-
encompassing right to sexual privacy under the rubric of substantive due prtitess.”

In support of this conclusiomhé SeegmillelCourt noed (again followingWilliams 1V)
thatLawrence‘counsels against finding a broad-based fundamental right to engage in private
sexual conduct.Id. at 771. The Tenth Circuit observed that “nowhereawrencedoes the

[Supreme] Court describe the right at issue [the right to engage in privateysuaise

v. Murray City 760 F.2d 1065 (10th Cir. 1985) (a police officer was terminated when the city he worked
for discovered that he practiced religiously motivated “plural ragefi and thereforvas not respecting

the law as befits an officer of the law).Potter, long beforedLawrence the Tenth Circuit ruled in a single
paragraph that there was no privacy interest in religiously motivateal plarriageld. at 107071. Also,
beforeSmithandChurch of the Lukumi Babalu Aye, Inc. v. City of Hialeéa®8 U.S. 520 (1993}he

Tenth Circuit simply cited tReynoldsandClevelandon the Free Exercise ClaimRotter. The fact that

the plaintiff inPotterwas a police officer sworn to uphold stkte puts that case into the category of
Seegmillerand distinguishable on that basis alone. Almost thirty yearsRudtesr, the Free Exercise
analysis requires more nuance than was on displagtier, as discussed below.
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homosexual sodomy] as a fundamental righa tundamental liberty interestd. “It instead
applied rational basis review to the law and found it lackit.(citing key language in
Lawrencethatthe Texastatute “furthers no legitimate state interest which can justify its
intrusion into the personal and private life of the individual” and Justice Scalia&ntiisy
opinion to conclude thatawrenceapplied rational basis review).
Nor did theLawrenceCourt conclude that an even more general right to engage in
private sexual conduct would be a fundamental right. . . . Indeed, as we noted
above the [Supreme] Court resolved the constitutionality of Texas’s sodomy law
in Lawrenceby applying the rationddasis test, rather than heightened scrutiny. . .

. If a fundamental right were at stake, only heightened scrutiny would have been
appropriate. . . .

Id. (citations omitted)The court views the Tenth Circuit’'s analysis and interpretation of
Lawrenceasbindingfor this case andaccordingly, finds that it precludes the application of
heightened scrutiny to Plaintiffs’ substantive due process @aimel| supported as it is by the
contention thatawrenceestablishes “a fundamental liberty interestitinnate sexual conduct.”
(Pls.’s Opp. Def.’s Mot. Summ. J. 19 n.16 [Dkt. No. 72].) The cohabitation prong of the Statute,
however, cannot withstand rational basis review under the substantive due progess, @sal
discussed in Patt.C below.

2. Strict Scrutiny under the Free Exercise Clause

The Free Exercise Clause of the First Amendment to the United States Constitution
provides that “Congress shall make no law . . . prohibiting the free exercise” airdligS.
CoNnsT. amend. |. Because the Free Exercise Clauapplicable to the statehrough
incorporation into the Fourteenth Amendment to the United States Constigutidth,494 U.S.
at 876-77Cantwell v. ConnecticuB10 U.S. 296, 303 (194Qhe Statute is subject &valuation
based on this prohibition. The United States Supreme Gasrbeld that “the right of free

exercise does not relieve an individual of the obligation to comply with a ‘valid andlnewutr
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of general applicability on the ground that the law proscribes (or prescrdre)at that his
religion prescribes (or proscribes)3Smith 494 U.S. at 879 (quotirignited States v. Led55

U.S. 252, 263 n.3 (1982) (Stevens, J., concurring in judgment)). If, however, a law that burdens
religious practice is found not to be neutral or of general applicability aleenrt evaluating the
constitutionality of theehallengedaw must apply the strict scrutiny standawdder which the

law “must be justified by a compelling governmental interest and must be natealated to
advance that interestChurch of the Lukumi Babalu Aye, Inc. v. City of Hialeg0d8 U.S. 520,
531-32 (1993)cf. Smith 494 U.S. at 886 n.Jhis “compelling governmental interesstandard

is roughly equivalent to th&trict scrutiny applicable to certain claims in other constitutional
fields.*® If such a law is not narrowly tailored to advance a compelling governmemiasnt

then it violates the Free Exercise Clausleah, 508 U.S. at 546-47. As discussed below, strict
scrutiny does not apply to the Statute’s prohibition of actual polygarnigamy, but is

triggered by the Statute’s cohabitation prong.

a. Polygamy. Of courseReynoldsheld that Congress’s long history of specifically
targeting Mormons based on the fear that their practice of polygamy posed &otiAnestrican
democracysee Holm2006 UT at 167 & n.20, 137 P.3d at 771 (Durh@r., dissenting), and
the resulting fderal legislation prohibiting polygamy did not violate the Mormons’ right to the
free exercise of their religioRReynolds98 U.S. at 165 (“it is impossible to believe that the
constitutional guaranty of religious freedom was intended to prohibit legislati@spect of”

religiously motivated Mormon polygamy$mithquotedReynoldsas part of the basis for its

8 As the Supreme Court explaineddmith “[t]he ‘compelling government interest’ requirement
seems benign, because it is familiar from other fields. But using it amtidaed that must be met before
the government may accord different treatment on déiséstof race, or before the government may
regulate the content of speech, is not remotely comparable to usinthi¢ faurpose asserted here. What
it produces in those other fieldsequality of treatment and an unrestricted flow of contending speech—
areconstitutional norms; what it would produce hei@private right to ignore generally applicable
laws—is a constitutional anomalySmith 494 U.S. at 88-86.
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holding that “generally applicable, religion-neutral laws that have thet effécirdening a
particular religious practice need not be justifogda compelling governmental interes$ihith
494 U.S. at 890 n.3 & 879 .Reynoldstherefore, still controls the analysis of straightforward
polygamy or bigamy in which there is a claim to multiple simultanémged marriages.

In any event, the court findshief Justice Durham’s suggestion in héwlm dissent
persuasive, that the Statute, enacted in 19'&tismllydivorced from the nineteenth-century
history of the federal government’s apttygamy legislation focused specifically against
Mormons.Holm, 2006 UT { 140, 137 P.3d at 762 (Durh&n.., dissenting in par{citing State
v. Tuttle 730 P.2d 630, 632 (Utah 1986) which recogdthat in 1973 the Utah legislature
“repealed wholesale all the prior substantive criminal statutes . . . artdctaagveeping new
penal code that departed sharply from the old common law conced$gr as bigamy is
concerned, thereforé,has not been sufficientlgstabliskedthat the Statute is necessarily a
continuation of the federal government’s nineteerghtury legislatiorat issue irReynoldsand
Late Corp.It would be ludicrous to suggest thie federalegislationat issue in those casesl
not specifically targethe LDS Church and its practice of polygartfyt had been sufficiently
established and argued that the Statute was an extension of that legislatonytieuld likely
be pressed to find it therefore not a neutral law of general applicabiitythat basis and would

be required to apply strict scrutiny to the polygamy part of the law as watlitegna§ Reynolds

*The court agrees with the Utah Supreme CouBtate v. Greerthat the reasoning iReynolds
“may not necessarily comport with today’s understanding of the language amdragpnapose of the
Free Exercise Clause,” but that it has “never been explicitly overruled’rafatitj has been cited by the
United States Supreme Court several times ifFtee Exercise context to support, for example, such
general propositions as that “not all burdens on religion are uncoiwstalit’ 2004 UT at T 19, 99 P.3d
at 825 (quotindJnited States v. Led55 U.S. 252, 257 (1982)). The Supreme Court also Ragdolds
in Hialeahfor the general principle that “‘a social harm may have been a legitimate concern of
government for reasons quite apart from discriminatidd.{quotingHialeah 508 U.S. at 535). But the
court believes that in each case tRaynoldshas been cited in modern Free Exercise jurisprudence, the
general principle for which it is being cited could be rooted in diffeprecedent less compromised by
guestionable, openly prejudicial reasoning, both by the Court and in Congaegsted irént of the law.
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given the major developments in the jurisprudence surrounding the protection of the free
exercise of religion since the 1873Sincethis has not been established, the court fthesthe
Statute need not be scrutinized under the strict scrutiny standardsasg¢atment opolygamy
based on multiple purportedly legal unions, rather than simply based on religious ¢mmabita

b. Religious Cohabitation. Reynoldshowever, is not controlling for the cohabitation
prongunder thel973 StatuteAs noted above, the court is bound by the Utah Supreme Court’s
construction of théerm “marry” in the Statute inlolm, but theUtah Suprem€ourt stopped
short of construing the cohabitation prong at the center of this lakslim, 2006 UT at § 33,
137 P.3d at 737 & n.7. The cohabitation prong reads simply “or cohabits with another’person.
And yet,bound as it is by thielolm Court’s broad interpretation of the term “marrythat, “as
used in the bigamy statute,” the term “includes both legally recognized nesraad those that
are not statsanctioned,id. at § 18, 137 P.3d at 733—the cdurtls that it must apply strict
scrutiny to the prohibition of religious cohabitat that this simple phrase effects in the State of
Utah>' As discussed below, the cohabitation prong does not survive strict scrutiny aradysis a
must be stricken to save the Stat@ee Citizens for Responsible Gov’'t State PAC v. Davidson
236 F.3d 1174, 1195 (10th Cir. 2000) (following the Supreme Gdwmdrmal rule” that when a
state statute is found to be unconstitutiongértial, rather than facial, invalidation is the
required coursebecausethe same statute may be in part constitutionalirupart

unconstitutional). “ The rule that a federal court should not extend its invalidation of a statute

** The court is also of the opinion that Plaintiffs have brought a “coloratdéh under the
Establishment Clause, as discussed above inlSoeeAxsonFlynn, 356 F.3dat 1297(defining
“colorable” to mearhat“the plaintiff must show a fair probability or likelihood, but not a cadd, of
success on the mefi}sThis finding is relevant to thieybrid rights analysis in Part 11.B.3 below.

1 As the Utah Supreme Court explaineddiolm, this broad constructiorf the term “marry”
means that “the bigamy statute does not require a party to enter into a $egaldarriage (however
defined) to run afoul of the statutyhabitation alone would constitute bigamy pursuant to the statute’s
terms” 2006 UT at 1 22, 137 P.3d at 734 (emphasis added).
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further than necessary to dispose of the case bef@eplies with equal force in the First
Amendment context.ld. (quotingBrockett v. Spokan&rcades, InG.472 U.S. 491, 502 (1985)

I. Commonlaw marriage affecterkligious cohabitation in the nineteenth century.

Multiple reatments in authoritative and persuasive cas@tdie history of théederal
government’s nineteenth-century campaign against the Mormon practice of pplggtablish
to the court’s satisfaction thegligious cohabitation was included in the concept of polygamy
that wadeingtargetedoy thefederal governmerdt that tine. Holm, 2006 UT at 11 40-48, 137
P.3d at 739-41id. at i 149-53, 137 P.3d at 766 (Durham)., dissenting in par{piscussing
the 1892 territorial law criminalizing unlawful cohabitatiand the historical context of that
law); Society of Separations 870 P.2d at 927-28ut this is nothe case with the 1973 Statute.
Chief Justice Durham identified the missing puzzle piece in her dissenting opirttminm
noting that in the nineteenth century there was little, if any, distinction betwebmamous
marriage” and “polygamous behavior” including, primarily, unlawftdfabitation” (which was
included as prohibited and punishable behavior in, e.g., the Edmunds Act ofH8I82)2006
UT at 1 150 n.9, 137 P.3d at 764-65 (Durh@&nd,, dissenting in part

Chief Justice Durham argued that “[b]Jecause common law marriage was recognized in
Utah until 1898, 29 Utah Rev. Stat. ch. 1, 1189 (1898), the entry into a polygamous union could
be taken as the purported entry into the legal status of marridgat™] 150 n.9, 137 P.3d at 765
(Durham,C.J., dissenting in pgr{citing Hilton v. Roylance69 P. 660, 670 (Utah 1902) which
had held thaparticipation in a religiouseremony was sufficient to establish arnage
cognizable at common IgwRelevant tdhe court’s present analysis, Chief Justice Durham
further illustrated this in the context of the Morrill Afttigamy Act of 1862 and its focus:

That statute provided that “all . . . acts and parts of acts heretofore passed by the
said legislative assembly of the Territory of Utah, which establishpast,
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maintain, shield or countenance polygamy, be, and the same hereby are,
disapproved and annulledCope v. Copel37U.S. 682, 686 . . . (1891) (quoting
Morrill Act, ch. 126, § 2, 12, Stat. 501); . . . Among the “acts” to which the
Morrill Act referred was undoubtedly the law incorporating the LDS Church,
passed in 1851 by the Provisional State Government of the pdostate of
Deseret. This law had granted the LDS Church full authority to conduct marriages
of its members in accord with Church doctrine. When Deseret’s petition for
statehood was denied and a territorial government was established instead, the
territorial legislature revalidated the laws enacted by the provisional government
Dale L. Morgan,THE STATE OF DESERET88 (1987) (citing 1852 Utah Laws 222,

an October 4, 1851 joint resolution of the territorial legislature). Thus, after 1852,
when the Church publicly recognized the doctrine of plural marriage, ceremonies
of plural union performed according to Church pic were legally valid
marriagesunder territorial law until the Morrill Act declared otherwise. This
history demonstrates that the legal status of polygamous unions was a matter of
concern. Accordingly, the language prohibiting plural or polygamous iaggt

in the Enabling Act and Ordinance provisions was likely intended to preclude the
reenactment of laws granting polygamous unions legal recognition once Utah
achieved statehood.

Id. at 151, 137 P.3d at 765 (Durhdin]., dissenting in par(emphass added).

In sum, throughout the entire period of the federal government’'s campaign against
Mormon polygamy—essentially at all timesom 1856 until 1898, whebtah ceased to
recognizecommontaw marriage—religious cohabitation (of the type engaged in by Mormons
who continued to enter into polygamous unions after the LDS Church’s 1890 Manifesto
discontinuing the practice of polygamy but before the 1904 “Official Statement”, and by
fundamentalist Mormons or others today) coalguably have resultedth multiple purportely
legal marriagesby operation of law. This was certainly the case before statehood under the 1852
territorial statute revalidating thgrovisional governmerist 1851 law incorporating the LDS
Church and giving it authority to conduct religious marriages known as “sédlragsvould be
recognized as legal marriages under civil.lalmtil 1898 therefore, theloctrine of commoraw
marriagecouldrender aeligious cohabitatioma purported legal union, particularly in the

presence of all the trappings of a legal marriage such as the factors disguissethajority in
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Holm.> For instance®[t]here was no argument Reynoldghat the defendant did not intend his
polygamous union to have legal effect; to the contrary, he argued that polygamous ungons we
entitled to legal effect under the First Amendment’s Free Exercise Claisen’ 2006 UTat
150 n.9, 137 P.3d at 765 (Durha@®J., dissenting in partSince 1898, however, commabaw
marriage haso longerbeenvalid in Utah, meaninthatif a couple does not have a marriage
license,no amount of “appearing to be married” (such as through the factors listieelHiyim
majority the trappings of a legally recognized marrjagediscussed supranote 52) will
enable a couple tdaim that they actuallgnjoy a legal unioby operation of law as a result of
such ouvardevidences of marriag&ee, e.g.Schurler v. Industrial Comim, 43 P.2d 696, 697
(Utah 1935) (“In this state a commdaw marriagecannot be consummaté&d.

In fact, ax opposite defaultf “statutory marriagethow prevailsn Utah SeeUtah Code

Ann. § 30-1-4.5 (2013¥® This mechanism often arises in various ways in divorce or bankruptcy

2 The Holm majority indicated that such factors in that case included the perfoenadia
religious wedding ceremony “officiated by a religious leader and [wimstolved vows typical of a
traditional marriage ceremony” (that is, it was essentially indistingdistfirom the traditional Mormon
“sealing” ceremony), and at which the bridecte a white dress, which she considered a wedding,tress
and that both spouses at all times considered themselves “married,” that isskentii and “wife,” in
the eyes of Godnd their community, lived in a house together, and engaged in sexual interclolrse.
2006 UT at 1 30-31, 137 P.3d at 736-3¥tlffough no one of these factors is itself indicative of
marriage, looking at the cumulative effect of the factors presehisiicase it is clear that the relationship
formed by Holm and Stubbs was a marriage, as that term is used in the bigamy $tatuteoad
interpretation of the term “marriage” might not render the cohatitgiong of the 1973 Statute
unconstitutionkif Utah still recognized common law marriage. But these trappings afrfage” can no
longer potentially result in a purportedly legal union under the doaifinemmon law marriage; thus, as
a constitutional matter, the religious cohabitation at isgeemes indistinguishable from simple
adulterous cohabitation that is widespread and not prosecuted, as discussed below

>3 The courts are authorized by statute to make a judicial determination tha@amnized
marriage, under certain circumstancefgldshes a legal marriage. Utah Code Ann. 8305 (2013).
This would be the case for a cohabiting couple who exhibit many of the trappingsriafga that would
otherwise establish a common law marriage if that were recognized intth&ettJtah de Ann. §
30-1-4.5(1)(a)e) (listing inclusive required factors as a basis for a court to make setéranshation);
Whyte v. Blaiy 885 P.2d 791, 793 (Utah 1994) (“[The judicial determination] merely recognizes that
woman and a man have by their prior consent and conduct entered into a platitadghip, although it
was not theretofore formally solemnized or otherwise legally recoghizédll the enumerated factors
required to establish an “unsolemnized marriage” under this statute atbenet party must petition to
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proceedings? In fact, as thédolm majority acknowledges, it was used to creative effect in the
bigamyprosecutiorat issuan State of Utalv. Green See Holm2006 UT at 23, 137 P.3d at
735> But Utah courts have explicitly held that the implication of this “statutory marriage”
provision is that after a valid, licensed marriade, spouse] would not be legally capable of
entering an unsolemnized marriage under section 30-1usiz v. Kunz2006 UT App 151,
29, 136 P.3d 1278, 1285 (upholding the findinghmydomestic comrasioner and the trial court
“that the existence of the marriage license trumped all other tl@iragprior unsolemnized

marriage undedtah Code Ann. 8§ 30-1-4.5Thus, it could not now be argued, because it is not

have it established by “court or administrative order” at some point dinénglationship or “within one
year following the termination of that relationship.” Utah Code Ann. § 30-P¥(3013)

* For example, in most cases alimony “automatically terminates upon the remarrigehsrof
the recipient spouse or “upon establishment by the party paying alimonyelHatrtier spouse is
cohabitating with another person.” Utah Code Ann. § 30-3-5(9), (10) (2013). A spolsdiminy
obligations might therefore try to seek a judicial determination untidr Code Ann. § 30-4:5 that the
ex-spouse’s relationship with another essentially constitutes a marriage (wutthatherwise be
recognized as aocmmon law marriage in states that retain that doctrine), or to prove ¢hatstpouse is
“cohabiting” with another persofee, e.gMyers v. Myers2011 UT 65 at § 24.4, 266 P.3d 806, 811
(“a cohabitation relationship is not necessarily the same thing as an unsekkmaiziage. . . . The latter
requires that a couple ‘hold themselves out as and have acquired a uniform aabrgpuotation as
husband and wife.” Utah Code Ann. § 30-1-4.5(1)(e). Cohabitation has nothing to do with tleéscoup
reputdion or with how they present themselves in public. It simply asks whéthiere¢lationship bears
the hallmarks of marriage”gee alscClark v. Clark 2001 UT 44, PRB, 27 P.3d 538 (involving a
petitioner who sought a declaration of marriage under section 30-1-4.5 in order to alitairca and
divide marital assets)n re Marriage of Gonzale2000 UT 28, PP1-2, 1 P.3d 1074 (involving a
petitioner who filed for an adjudication of marriage under section 30-1-4.8én twr determine whether
she coull claim beefits under a former cohabitasthsurance policy)State v. JohnsQi856 P.2d 1064,
1068-69 (Utah 1993) (addressing the appeal of a criminal defendant who soughtaidead&marriage
under section 3Q-4.5 in order to qualify for probaticunder another statute)

**“To successfully prosecute Green under Utah’s bigamy statute, the State badigreof
establishing that Green was legally married and then purported to maofyatit with another woman.
In an attempt to bind Green over on the bigamy charges, the State therefosterbguietermination by
the district court as to whether Green was legally married to Linda Kusagnirto section 30-1-4.5.
After allowing Linda Kunz to intervene, the district court found thate@Grand Linda Kunz shared a valid
unsolemnized marriageGreen 2004 UT at T 53, 99 P.3d at 833. Almost incredibly, however, “Green
was also convicted of . . . rape of a child, Linda Kunz, who was thirteen ydaatstbé time of her first
sexual association with Greend’ at § 40 n.14, 99 P.3d at 833. The court is at a loss to understand how a
child rape situation could, even long after the fact, providedtts hecessary to fulfill the elements of the
“unsolemnized marriage” mechanism found in Utah Code Ann. § 30-1-4.5. The only imiyediate
available inference is that the State prioritized charging and prasgé&neen with bigamous
cohabitation under the Statute over the various social harms discussdtkedsien the opinion.
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possible, that religious cohabitation beyond the first spouse could, by operation of lawhende
doctrine of commonaw marriageresult in purported legal marriages. Though “cohabitation”
might arguably have been a necessary additimmnieteenthcenturyfederal antipolygamy
legislation inlight of this historical context, its inclusion in the Statute effects a constitutional
violation under the Free Exercise Clause, as analyzddlaah

ii. The Statute is facibl neutral undeHialeah

In Hialeahthe Supreme Court further examined 8mithrule recognizing that a neutral
law of general applicability need not be justified by a compelling govertahmterest even if
its incidental effect is a burden on a particular religious practice. 508 U.S. atits3ialeah
Court found that althagh city ordinances against sacrificial or ritual animal killings were indeed
facially neutral in their artful drafting, they nevertheless unconstitutipteigetedspecifically
the practices of the Santeria religion for eliminatiand thus were not o&al or of general
applicability,because whertlieir operations considerefl their “design. . .accomplishea
‘religious gerrymander’.ld. at535 (quotingWalz v. Tax Comm;r897 U.S. 664, 696 (1970)
(Harlan, J., concurring)). The Court reached this conclusion after evaluatictytbedinances
at issue both in light of “facial neutrality” and “operational neutralilg.”at 533-40A law is
not neutral if, under either rubric, it is found “to infringe upon or restrict mexthecause of
their religious motivation.1d. at 533. Facial neutrality refers to “the minimum requirement of
neutrality,” which is “that a law not discriminate on its fade."Thus, “[a] law lacks facial
neutrality if it refers to a religious practieathout a secular meaning discernable from the
language or contextld.

Here, as irHialeah it would be difficult to argue thahe Statuteand particularly the

cohabitation prong, is nalrafted to be facially neutral. The language at issue simply reads “or
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cohabits with another person,” Utah Code Ann. § 76-7-101(1), not referring to religion or
facially implying a response to religiously motivated condActordingly, the court agrees with
the Utah Supreme Court Btate of Utalv. Greenthatthe Statute is facially neutratUtah’s
bigamy statute explains what it prohibits in secular terms, without referringdmuslipractices.
The statute does not on its face mention polygamists or their religion. In additiorgrthe w
‘cohabit’ does not have religious origins or connotations; rather, it is a word ofrse@aaing.”
2004 UT 76, 1 25, 99 P.3d 820, 827. But the court cannot agree with the concl@rernn
that the Statutes operaibnally neutral.

iil . The Statute is not operationally neutral undideah

As theGreenCourt noted, “[flacial neutrality is not determinativéd’ at 1 26, 99 P.3d at
827 (quotingHialeah 508 U.S. at 534)Official action that targets religious conduct for
distinctive treatment cannot be shielded by mere compliance with the requirdrfaamlo
neutrality.” Hialeah 508 U.S. at 5340perational neutrality is evaluated as well because “[a]part
from the textthe effect of a law in its real operation is strong evidence of its objecat 535.
The GreenCourt concluded that, different frorialeah
Utah’s bigamy statute does not similarly operate to isolate and punish only that
bigamy which results from the religious practices of polygamists. It cente
exemptions that would restrict the practical application of the statute only to
polygamists. In fact, the last reported decision of a prosecution under the current
bigamy statute in our state courtsatxed a man who committed bigamy for ron
religious reasons.
Green 2004 UT at 1 28, 99 P.3d at 827 (citBigteof Utahv. Geer 765 P.2d 1 (Utah App.
1988)).This treatmentriadequately addresses the separate issues of actual imgdua\statute,
on the one han@dnd cohabitationwhich is the issue confronting the court in this case, on the

other. As discussed above, the problematic portion of the Statute is the cohabitatipngirong

the broader prohibition of polygamy through criminalizing bigamy, a prohibition shared by
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virtually every stateThus, theGreenCourt is correct that the Statube,its prohibition of actual
bigamy “does not . . . operate to isolate and punish only that bigamy which results from the
religious practices of polygamistdd. Someone fraudulently obtaining a second marriage
license in order to enter into a purportedly legal second marriage while stikdn@ someone
else(bigamy)would violate the bigamy/polygamy portion of t8&atute(independent of the
cohabitatiom prong) whether he or she were acting based on religious motivation>6r not.
Such“bigamy” is not at issue here. The Plaintiffs here “are not asking for recomgof
plural marriages and have neither sought nor secured multiple marriagedi¢¢Rts.” Mem.
Supp. Mot. Summ. J. 42 [Dkt. No. 50Rpather, thessue under consideratismwhetheithe
cohabitation prongs operationally neutrand of general applicability. The court finds ttia
cohabitation prong fails theperational neutralitanalysis and, accordingly, also fails the general
applicability requirement since “[n]eutrality and general applicabiligirgerelated, and . . .

failure to satisfy one requirement is a likely indication that the other has erotshasfied.”

* The Geercase relied upon byGreen illustrates this point. liGeer, the defendant’s wife alerted
authorities to suspicious activity that possibly indicated her husbanadisg a double lifeGeer, 765
P.2d at 23. After arresting Geer on an outstanding Missouri felony warrant, the Utigh dicovered
that Geer was already married to another woman at the time he married hiswifierentJtah.ld. at 3.
In fact, Geer told police he had been married thirteen times “and was not inirobseg divorce
proceedings.1d. This wasactual bigamy, not religious cohabitation interpreted to be equival@ctual
bigamy; this fact alone rende@eerinapposite to the present case. GreenCourt, however, did not
seem to identify this distinguishing element and relie@Gesrras suppu for the neutrality and general
applicability of the Statuté&sreen 2004 UT § 28 & n.10, 99 P.3d at 827-28. In fact,GneenCourt
found it ironic that although Green was arguing that the Statute is notlregemerally applicable
because it “is@tes and punishes only that bigamy which results from the religioutcpsaot
polygamists,’id. at n.10, Geer had argued the opposite, namely that “the State selectivelyteosaty
those bigamists who practice bigamy éther thanreligious reasan” Geer, 765 P.2d at 3 (emphasis
added).

But Geer was charged under the Statute for bigaastually having two or more purportedly
legal marriages (not religiously cohabiting with another woman whiladyjrkegally married to a first
woman)—an outcome that would have been the same under any statbigamnti-statute, including the
majority of states that do not have a cohabitation prongGraenCourt’s conclusion, based primarily
on Geer, that the Statute does not operationally target religiougiaolists in prosecutingctual bigamy
is therefore beside the point for the present inquiry, which focuses ohewliet cohabitation prong is
operationally neutral and of general applicability.
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Hialeah 508 U.S. at 531. Put simply, as with the ordinances at is$tialgah, in the
operational application of the Statutiew if any [cohabitationsare prohibited other than
[religious cohabitations].Id. at 536. That is, “although [religious cohabitation] is prohibited,”
virtually any other cohabitation is “unpunishetl”

To unpack this finding, the court notes the commonplace occurrence of cohabitation in
contemporary society. As observed®yief Justice Durham of the Utah Supreme Couhe*“
cohabitation of unmarried couples, who live together ‘as if’ they are married in tleetsanhs
they share a household and a sexually intimate relationship, is commonplace in cargmpor
society.”Holm, 2006 UT at § 169, 137 P.3d at 771-72 (Durh@m,, dissenting in part) (citing
Utah Governor's Comm’n on Marriage & Utah State Univ. ExtensWaryiage in Utah Study
35-36 (2003), which indicated that “of the 42% of Utah residents between the ages of 18 and 64
who were unmarried, 30% to 46% were currently cohabiting outside of marridbe”parties
did not provide more updated statistics on this metric but the court doubts that thedfigure f
cohabitation in society has decreased over the last decade, or sinckl@@&er, the court
agrees witlChief Justice Durham that “[e]ven outside the community of those who practice
polygamy for religious reasons, such cohabitation may occur where one persatlyshagried
to someone other than the person with whom he or she is cohaddin@f’coursethis is
otherwiseknown as adultery and it is independently prohibited Wtahby statute, Utah Code
Ann. 8§ 76-7-103 (2013), though in 20G®ief Justice Durham reported not being able to find
any prosecutions under this provision and noted that it egghélaat “[tjhe most recent adultery
prosecution to have reached [the Utah Supreme Court] appears to have been in 1928 under a
previous criminal provision.ld. at § 169 n.22, 137 P.3d at 72 addition Utah state courts

have explicitly observed the moribund nature of the statute prohithngelated offense of
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fornication, Utah Code Ann. 8§ 76-7-104 (201Sge Berg v. Ber@004 UT App. 337, 1 15, 100
P.3d 261 (indicating that consenting adults are not prosecuted under Utah’s itorriiaas).

But most importantly, in this contex€hief Justice Durham observed that “parties to such
[adulterous] relationships [in which one person is legally married to someone oth#drdha
person with whom he or she is cohabiting] are not prosecuted under the criminal bigfamey st
in addition to not being prosecuted under the essentially moribund fornication or adultery
statutesHolm, 2006 UT at § 169, 137 P.3d at 772.

The Utah Surpeme Court acknowledge@ieenthat it could “envision situations in
which application of the word ‘cohabit’ could beoptematic, and the statute might therefore
deserve legislative consideration.” 2004 UT 76, 1 52 n.16, 99 P.3d at 833. The Utah legislature,
however, did not accept this invitation to provide clarity. The outcon@een perhaps, gave it
little reason tesee the need for any chargthe Court found Green’s conduct to be
unambiguously the “kind” of cohabitation that the Statute is ostensibly meant to prohibit

The record is clear that Green intended to create and maintain spymesal

relationships with Shiey Beagley, LeeAnn Beagley, Cari Bjorkman, and Hannah

Bjorkmann. He referred to each of these women as a wife, regardless of whether a

licensed marriage existed. The women likewise considered themselvessGreen

wives and adopted the Green surname. Green spent nights with each woman on a

rotating schedule and succeeded in impregnating these four women eighteen

times, collectively. The children born of these associations also use the Green
surname. Together, Green and the women undertook spousal and parental
obligations. Although Green and the women did not reside in one house, they
shared a group of mobile homes, ‘Green Haven,’ that possessed common areas for
the entire family’s use.

Id. at 47, 99 P.3d at 831-32. Having thus described Green’s “cohabittibe, Court held

that “Green’s conduct produced precisely the situation that bigamy statutes @event—all

*"The “bigamy” at issue ifsreen since he did not have amarriage licenses with any of his
wives at the time of the prosecution, was cohabitation under the SGiteen was not legally married to
any of his wives until the prosecution moved for a judicial determination timeléstatutory marriage”
provision discussed above (Utah Code Ann. § 30-1-4.5) that Green was legalgdrtmone of his
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the indicia of marriage repeated more than onick.The courtrespectfullyfinds this synopsis of
Green’s cohabitation and the “intentioof’the Statuteonveniently too tidyn its failure torefer
to the most important factor of such plucahabitations in Utak-their religious natureBy
describing the cohabitation at issue in Green this way (ignoring the religtigation of the
cohabitationin that casg the Court was able to make it seem like the Statute is operationally
neutral and of general applicabilignyoneengaging in such a cohabitation as Green’s would be
subject to prosecution under the Statute; in factGiteenCourt found that “law enforcement
officials encountering Green’s circumstances would not be left to pursue threpersonal
predilections in determining the applicability of Utah’s bigamy statude 4t § 52, 99 P.3d at
832. But this is manifestly nohé¢ case

Specifically, h herHolm dissentChief Justice Durham noted thdhe State itself has
indicated that it does not prosecute those engaged in religiously motivated polygden the
criminal bigamy statute unless the person has entered a religious union withnaler eighteen
years old."Holm, 2006 UT at § 175, 137 P.3d at 775 (Durh@a,, dissenting in part).
Moreover, writing for the majority iFHolm, Justice Durranto his credit) expanded from the
GreenCourt’s relatively antiseptic description of the “type” of cohabitationwmatld invite
prosecution, whether engaged in for religious purposes or notaking specific reference to
the elephant in the roorklolm, 2006 UT at {1 29-31, 137 P.3d at 736<&& supranote 52
(listing the majority’s'factors”). That is, n further clarifiying the “factors” that aiavariably
involved in a determination of whether the Statute has been vidlagddplm majority observed
that hese factorgprominently inclae the religiousature of the wedding ceremony (often a

fundamentalist Mormon sealing ceremony virtually identical to the marriageceyef the

earlier wives so that he could then be prosecuted for simultaneously auhaliiki his other wives under
the StatuteSee supraote55 (discussing the creative useUtah’s statutory marriage provision in the
Green prosecution).
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LDS Church to which the State gives sanction and recognizes as legally vdlitipeesulting
religious belief of the participants that thene“married” in the eyes of God if not in the eyes of
the State.

In a curious twist, thélolm majority argued thathis was because “while a marriage
license represents a contract between the State andithieliials entering into matrimony, the
license itself is typically of secondary importance to the participants idimgeceremony.1d.
at 32, 137 P.3d at 737. (But the Court provided no support for this conclusory assertion.)
Nevertheless, this obsationlead to the conchkionthat“the crux of marriage in our society,
perhaps especially a religious marriaiganot so much the license the solemnizatior*the
religious wedding ceremonybkecause it is the means by which “two individuals commit
themselves to undertake a marital relationsHgh.Tn other words, it is the intention of the
individuals to beeligiouslymarried, whether or not their relationship actually achieves state
sancton such that thkegal obligationsof marriage attactthat for theHolm majority,
constituteda key consideration in whether the Statute had been vioBBteccompare Maynard
v. Hill, 125 U.S. 190, 210-11 (188%)The overall effect oHolm's list of factors—no one of
[which] is itself indicative of marriage~seems tdnave beeithat the religious marriage
ceremony or religious motivation of the participants, and not a marriage licenkkfunction
as a bright line by which to define the crime of bigamytah But the court agrees with Chief
Justice Durham that “[t]he parties’ intent to assume these legal obligatiohatigligtinguishes

a ceremony properly considered a ‘solemnization’ from one that is meratyatepeligious

8 “Marriage . . . does not require any religious ceremony for its solemmizatia [W]hen the
contract to marry is executed by the marriage’s [solemnizatiae]ation between the parties is created
which they cannot change. Other contracts may be modified, redtoctenlarged, or entirely released
upon consent of the parties. Not so with marriage. The relation once fohmdaltsteps in and holds
theparties to various obligations and liabilitiesldlm, 2006 UT at § 142, 137 P.3d at 762 (Durham, C.J.,
dissenting in part) (quotinglaynard v. Hill 125 U.S. 190, 210-11 (188&)nternal ellipses and
alterations as irolm).
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ritual.” Holm, 2006 UT at § 142, 137 P.3d at 762 (Durh@n,, dissenting in part). Thus, had
the parties irHolm “intended to marry under state law and to assume the concomitant legal
obligations, a sealing ceremony of the type in which they participated woldfy sla¢ state’s
solemnization requiremerdassuming that all other requirements, such as licensueee met.”

Id. at § 143, 137 P.3d at 762 (Durhdin]., dissenting in part) (emphasis add@dtated
succinctly,the one and only factor that is officiallydicative of marriage is the marriage license
which must be presebeforeany kind of solemnization ritudlas legal effect creating a
marriage and fraudulently obtaining more than dicenseconstitutesigamy.

TheHolm majority’s recognition of the religious nature of the cohabitations at issue, bot
from a historical perspectivaxamining the federal campaign against Mormon polygamy and
with a view to thespecific case before it (the religious indicia of the “wedding” between Holm
and Stubbs), brirggthe operational discrimination of the Statutshabitation prong into
sharper focus. Indeed, Plaintiffs point out that virtually all prosecutions undetatiiéewith
the exception oseer, which is inapposite here as it concerned multiple martiageses and
not bigamy based solely on cohabitation) have been of individuals engaging in religious

cohabitation®® And the State’s argument in this case further reinfotbe conclusion that the

*This aptly expresses notly that this is not a chickeor-egg quandary but also that tHelm
majority got it backwards-it is the parties’ intent to assume the legal obligations of marriage, as
demonstrated usually by licensure, that controls and gives legalteffaet solemnization, and not any
independent quality of the solemnization itself.

% See, e.gBronson v. Swenseh00 F.3d 1099, 1103 (10th Cir. 2007) (plaintiffs sought multiple
marriage licenses because they “subscribe[d] to the religious doctrine of plutialyesdy; White v.

Utah, 41 F. App’x 325, 326 (10th Cir. 2002) (plaintiff challenged Aitramy law because he “ha[d]
been a member of or [wa]s currently a member of a religion that espousesnpglydPotter v. Murray
City, 760 F.2d 1065, 1066 (10th Cir. B)gpolice officer terminated because of his practice of plural
marriage challenged the Statute based on Privacy and Free Ex&aitmwv v. Evans993 F. Supp.
1390, 1392 (D. Utah 1997) (plaintiffs challenged housing discrimination based on “deghdéaet that
plaintiffs practice polygamy as a religious observancgtyte of Utah v. Holpr2006 UT 31, 137 P.3d
726 (challenge to AntBigamy law arising out of “religious marriage ceremonyfi)re Steed2006 UT
10, 131 P.3d 231 (removal of judge based on second wife “he believed himself toibd a@ording to
the traditions of their mutual religious faith'State of Utah v. Gree2004 UT 76, 99 P.3d 820 (plaintiff
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cohabitation prong is not operationally neubrat in its application primarily applies to those
involved in religious cohabitation. In an exchange with the court at oral argumerstafs

Attorney General Jerrold S. Jensen, counsel for Defendant, argued as:follows

[Scenario 1

THE COURT: Let'sassume that a man chooses to have intimate relationships
with three different women, each of whom resided in different residences, and he
has children with all of them, would that be violative—afould that be
polygamist conduct? . . . Let’'s assume thatibes not have a marriage license or
recognized public document saying he’s married to any of them.

MR. JENSEN: That would not be-I don’t think that would be termed polygamy
because there’s no marriaife.

(Tr. Hrg. Jan. 17, 2013, at 7:18-8:9 [Dkt. No. 75].)

[Scenario 2:

THE COURT: Let's assume your situation, that a man is legally by law
recognized as married to one woman and then he has intimate sexual relationships
continuing with two other women, but he doesn’t make any professions of any
commitment to these women, he just engages in adulterous conduct. Does the
statute come into play in those circumstances?

MR. JENSEN: | don't think it does. The cohabitation would apply if they were
living in one household and cohabiting as a man and plural wives. . . . The
situation you presented is no different than someone having an affair.

(Id. at 9:23-10:11.)

[Scenario 3:

THE COURT: Now, let's—to understand your position, let's assume the same
scenario, legal marriage to one woman, intimate relationships with twocadliti
women, but as to one of those women he makes a public pronouncement that says

challenged AntBigamy law becatuesit infringed on “his marital practices in violation of his right to
freely exercise his religion”)n re Adoption of W.A.T808 P.2d 1083 (Utah 1991) (petition for adoption
denied because Plaintiff was “also ‘married’ [to a second wifafcordance ith petitioners'religious
belief ard practice of plural marriage).

1 Of course, this was the caseGneen see supranote 55, and the prosecution therefore decided
to apply for an adjudication of a legal marriage between Green and one ohhisieasin order to be
able to charge Green with bigamy under the Statute on the basis of his cimewitatfurther women
whom he called his “wives” and to whom he believed himself to be spirituallydlimt‘marriage.”
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I’'m committed to thisvoman I’'m going to take care of her for the rest of her life,
does that change the analysis?

MR. JENSEN: Well, I don’t know that it changes the analysis. The polygamy
aspect of this requires that there be a marriage of some sort, a second or third or
fourth marriage.
THE COURT: But that’s the problem is deciding what constitutes a marriage for
purposes of this act. Does the public pronouncement that | intend to be committed
to this woman, | will take care of her and her children for as long as skeibve
that enough to make a marriage?
MR. JENSEN: I'm not sure that's enough to make a marriage, no.

(Id. at 11:23-12:5.)
[Scenario 4:

THE COURT: Okay. Let's suppose that he says the same thing, but he says it to
his Jewish rabbi, does that now become a polygamist marriage? And the rabbi
says | bless you and recognize you as husband and wife.

MR. JENSEN: Well, if they are holding themselves out as husband and wife, |
would recognize that as marriage.

THE COURT: So is it the recognition by a religious organization that it believes
that they are living together in a recognized relationship by the religiboient?

MR. JENSEN: No, no, no. ... | think it's the representation that they make to the
world as to what is their relationship.tHey make it as husband and wife, then
that constitutes marriage under the statute.

THE COURT: If they say we’re not husband and wife, we just live togettien
it's not under the statute.

MR. JENSEN: Then it's not governed undee statute.
(Id. at 12:6-13:4.)

Given the confusion apparent in this exchange, the court sought further clarification,
receiving input from Defendant’s counsel that further confirmed for the couththat

cohabitation prong is not, in fact, operationally neutral:
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THE COWRT: What I'm looking for is [for] you to help me find what is that
distinguishing factor? And frankly on the face of this history it appears to be
religion.

MR. JENSEN: Well, there is no question that polygamy is associated with
religion in this stateNot all of the cases that have been prosecuted in this state are
against people that assert religion as a defense. There has been cases in which
there was not religion.

THE COURT: But aren’t those cases all where there was legally recognized
marriages kaimed as to both spouses.

MR. JENSEN: Yes, yes, yes.

THE COURT: That'’s a different scenario than what we’re talking about here. . . .
(Id. at16:2-16.)The State’s final attempt to clarify further underscored that the cohabitation
prong is not operationally neutral as requiredHgleah

MR. JENSEN: [B]ut the issue as to cohabitation in the statute, and | think the
statute has to be looked at clearly, the cohabitation in the statute only applies
when someone holds themselves out to be marfiedt is a different situation
than cohabitation that generally exists in the state. it's not marriage but they
know the other person is married. So they’re cohabiting. That is different than just
cohabitation. Two people can go out and cohabit, and let's admit, it goes on all
the time. But in this situation under the statute they’re not pubse unless the
one cohabiting knows that person is married. It's the same as with marriage.

THE COURT: So it applies to an adulterous relationship? By definition, adultery
is a person who is married and has intimate relationships with another person to
whom he is not married. That's what you've just described.

MR. JENSEN: All right, Your Honor. But let’s look at how this really works in
practice.In practice there is the marriage, it may not be recognized by the state,
but it is a marriage, it's performed, there is a wedding ceremony performed, there
are vows exchangedhe problem is proving it. The federal government had that
problem in the 1880s. That's why they added cohabitation to the Edmunds
Statute. The same thing with the Utah statute. Thielgmowas proving that they

were married, so they have added cohabitate, but the person has to cohabitate
knowing that other person is married. . . .

THE COURT: So tell me what'’s different between adultery and what you've just
described.
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MR. JENSEN: Thene is that they claim to be married. But just because the state
can't prove it doesn’t mean it hasn’'t happened. That's what's happening in the
[religious] polygamist communities.

THE COURT: So it's the expression of the fact that the person is a hefe t
makes it illegal.

MR. JENSEN: Yes.

(Id. at51:17-53:22emphasis added)

The transition from “Scenario 3” to “Scenario 4” in the above exchange raises concerns
for the court about the Statute’s operational neutrality. iStamg with theHolm Cout’s
treatmentthis exchange reveals thhe essential differendeetween the adulterous cohabitation
that “goes on all the time’ld. at 52:12) in the State and the cohabitation at issue in the Statute
seems to be the existence of a wedding ceremony by which the participants areedcgn
“husband” and “wife”or otherwise become motivated to believe they are justified in holding
themselves out to the world as “married” even though they are not in factanartie eyes of
the State. Given the fatttat all prosecutions under the Statute’s cohabitation prong (as opposed
to straightforward bigamy with multiple marriage licendesmye been of those cohabiting for
religious reasons underscores that, in practice, the law is not operationally nederHialeah
The State’s argument reveals that the object of the Statute “is to infringe ugstrict
practices because of their religious motivatidtidleah 508 U.S. at 533. This it may not do
unless it is a narrowly tailored meansagivancinga comglling state interest.

iv. The Statute is not generally applicable und&eah

As the Supreme Court held litialeah ‘[n]eutrality and general applicability are related,
and . . . failure to satisfy one requirement is a likely indication that the other Hasemot
satisfied” Id. at 532-33. That is, the “government, in pursuit of legitimate interests, cannot in a

selective manner ipose burdens only on conduct motivated by religious bel@fdt 543. The
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State’s pattern of enforcement of the Statute raises particular concerhgsageneral
applicability. Firstalthough the State has indeed prosecuted religious cohabitatieh JGstice
Durham observed in hétolm dissent thatthe State itself has indicated that it does not
prosecute those engaged in religiously motivated polygamy under the crimeraitstatute
unless the person has entered a religious union with a girl under eighteen gé&atslal, 2006
UT at 1 175, 137 P.3d at 775 (Durhd]., dissenting in part). This is a counterintuitive policy
in light of the State’s passionate arguments that the rampant abuses repartegeefeligious
polygamist communities-which have been driven underground by this Statute and its
predecessorspose social harm constituting a rational basis for the legislgfiondrg. Jan. 17,
2013, at 26:20-27:18; 29:14-30:12 [Dkt. No. 75].) Second, this prosecutorial [tagees-
complicated by situations such as@reenand this case, where prosecutors deviated from this
“policy” of non-prosecutiorbecausehe participants openly discussed their religious
cohabitation in the medi%.

Third, much of theStatute’s usefulness, apparently, lies in the State’s perception that it
canpotentially simplychargereligious polygamists under the Statute when it has insufficient
evidence of other crimes. As tlireenCourt noted, “the closed nature of polygamist
communities makes obtaining evidence of and prosecuting these crimes chglleBgeen
2004 UT at 1 40, 99 P.3d at 830. Thus, a rational basis for the Statute, acco@liegrtas the

State’s “interest in protecting vulnerable individuals from exploitation and dddsés already

2 Green 2004 UT at 1 6, 99 P.3d at 823 (“Between 1998 and 2001, Green appeared on various
television shows with the women, consistently referring to the women asvies, and the women
likewise acknowledged spousal relationships.”). In this case, Plaiatifue, and the court acknowledges,
that although “the government has tried to assure the public and the counvmhbt engaged in a
general enforcement campaign against polygamy and has opted not to pnossgukamown
polygamous families,” Defendant has gone “so far as to argi¢hid Brown family brought the
investigation and public accusations on themselves by choosing to go public'SistdreNives
television show. (PIs.” Mem. Supp. Mot. Summ. J. 43 [Dkt. No. 50]; “Factual Backgroaunutg 11 13
17.)
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noted, this rationale is illogical in the face of the general policy not to prosetigteus
polygamists. MoreoveChief Justice Durham observed thaem unaware of a single instance
where the state wderced to bring a charge of bigamy in place of other narrower charges, such
as incest or unlawful sexual conduct with a minor, because it was unable to gditiensuf
evidence to prosecute these other crimeslin, 2006 UT at { 175, 137 P.3d at 775 (Durham,
CJ., dissenting in part). The court agrees, therefore, that it would sesgppropriate to let
stand a criminal law simply because it enables the state to conduct a fishidgiexper
evidence of other crimesld.®®

Finally, the State’s explicit “policy of selectiyosecutioti id., is fatal to any claim to
general applicability.n his attempts to buttrekss standing and mootness arguments at earlier
stages of this litigation, Defendaswore under penalty of perjury that “[a]s Utah County
Attorney, | have now adopted a formal office policy not to prosecute the pracbagaaiy
unless the bigamy occurs in conjunction with another crime or a person under the age of 18 was
a party to the bigamous marriage or relationship.” (Second Buhman Aff. § 8 [Dkt. Ng.s€&1]
alsoDef.’s Mem Supp. Mot. Dismiss for Mootness at [4] [Dkt. No. 47].) But Defendant also
admittedthat there is no guarantee that the Brown will not be prosecuted in theféuture
polygamy(under a successor in office, for instan¢8eeSecondBuhman Aff.1 5, 12 [Dkt.
No. 47-1])

Each of these points weighs agaiadinding that theohabitation prong of the Statuse
“generally applicable” as required bijjaleah Becauseghose who religiously cohabit fall within

the Statute (according téolm and the State’s argument here) but those who adulterously cohabit

% Moreover, reviewing the outcome Green Holm, andState of Utah v. Kingstg2002 UT
App. 103, 46 P.3d 761, Justice Durham observed that “[ijt appears from these thsabatabe State
may be using its ability to prosecute offenders under [thet8}latsia means of imposing additional
punishment for an alreadyrarged offense rather than as a prpsgsecution for conduct that is
otherwise unchargeablddolm, 2006 UT at § 175 n.29, 137 P.3d at 775 (Durham, J., dissenting in part).
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do not, as explained by the State, the court finds that the Statute has “every appafaaan
prohibition that society is prepared to impose upon [religious cohabitation] but not upon itself.”
Hialeah 508 U.S. at 533. In sum, the cohabitation prong of the Statute is neither operationally
neutralnor generally applicablginterrelated as thee two elements arel. at 53] based on the
absence of commelaw marriage as a mechanism that potentially “recognizes” cohabitation as a
legal union, the commonplace occurrence of adulterous cohabitation in contemporary society
the complete lack of prosecution for adultery or fornicatidmim’s identification of the

trappings of a religious marriageremonyas a trigger foprosecution undehe majority’s

broad definition of the term “marry,” the history efiforcement whichaside fromGeer (a case

that is distinguishablbecause it was based the defendant’s fraudulent possession of multiple
marriage licenses) revealdausexclusivelyon fundamentalist Mormon “polygamyi,&.

religious cohabitationdespite a general policy in the State not to prosecute religiousilyateol
polygamy, and, relatedly, the apparently limitless prosecutorial discretimdipdual State
officials, such as Defendant, to decudlkeether and when (and against whom) to enforce the
cohabitation prong of the Statute.

V. The cohabitation prongs not narrowly tailored to advance a compelling state
interest.

Because the cohabitation prong of the Statute is not operationallglreeugenerally
applicable, itmust be justified by a compelling governmental intefeghd“narrowly tailored to
advance that interestialeah 508 U.S. at 533;f. Wisconsin vYoder 406 U.S. 205, 215
(1972) (discussing compelling interestBie “policy of selective prosecution” (discussed above)
alone supports the “conclusion that a blanket criminal prohibition on religious polygamous
unions is not necessary to further the state’s interests, and suggests that anmwhg tadored

law would be just as effectiverlolm, 2006 UT at § 175, 137 P.3d at 775 (Durhéni,,
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dissenting in part). More methodically, however, each of the “state intelieastsl by Greento
be supported by a rational basis do not survive strict scrutiny.

First,the GreenCourtdiscussed the State’s interest in regulating maryriagénterest
which “has resulted in a neork of laws, many of which are premised upon the concept of
monogamy,’and held that the Statute is rationally related to that int€éesén 2004 UT at
37-38, 99 P.3d at 829-30 (citifptter v. Murray City 760 F.2d 1065, 1070 n.8 (10th Cir.
1989). In fact, Potter found this network of laws supporting “a system of domestic relations
based exclusively upon the practice of monogamy as opposed to plural marriage” to be a
“‘compelling” state interesPotter, 760 F.2d 1070The Holm Court,alsoapplying rational basis
review,re-emphasized this State interest in protecting monogamous marriage as a social
institution.Holm, 2006 UT at 1 56-63, 137 P.3d at 743-45. Applying strict scrutiny, however,
the court agrees with Chi@tistice Durham that “the state has an important interest in regulating
marriage, but only insofar as marriage is understood as a legal skatas.{ 168, 137 P.3d at
771 (DurhamC.J., dissenting in part). The cotinereforefinds Chief Justice Durhats
observation to bevell-taken,that the Statute

protects marriage, as a legal union, by criminalizing the act of purportingetio ent

a second legal unianSuch an act defrauds the state and perhaps an innocent

spouse or purported partner. It also completely disregardetiwenk of laws that

regulate entry into, and the dissolution of, tbgal status of marriageand that

limit to one the number of partners with which an individual may enjoy this

status.

Id. (emphasis added).sfargud above, the incongruity between cializing religious
cohabitation but not adulterous cohabitation, or rather selectively prosecuting tee fdrie
not prosecuting the latter at all, demonstrates that the cohabitation prongasroetly tailored

to advance a compelling state inter&se idat { 169, 137 P.3d 772. “That the state

perceives no need to prosecute nonreligiously motivated cohabitation, whether one dfdbte pa
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to the cohabitation is married to someone else or not, demonstrates that, in the ateseyce
claim of legal marriage, neither participation in a religious ceremony nobitatian can
plausibly be said to threaten marriage as a social or legal institutioat’at { 170, 137 P.3d
772.Thus, “any interest the state has in maintaining this network ofdaes not logically
justify its imposition of dminal penalties on those who deviate from that domestic structure,
particularly when they do so for religious reasomd.’Accordingly, “such criminal penalties are
simply unnecessary to further the state’s interest in protecting nmetridg

The court acknowledges, as dithief Justice Durham, that “some in society may feel that
the institution of marriage is diminished arhindividuals consciously choose to avoid it,” but
agrees that “it is generally understood that the state is not entitled to criminadiy garcitizens
for making such a choice, even if they do so with multiple partnersid..at § 170, 137 P.3at
773. The court adopthe remainder of Chiefustice Durham’s reasoning in paragraphs 170
through 173 on why the Statute fails strict scrutiny on this State interesiaedrnoGreen In
short, neither thélolm majority nor the Defendant adequately explains “how the institution of
marriage is abused or state support for monogamy threatened simply by an indicicloiak to
participate in a religious ritual with more than one person outside the confineslohkagiage.”
Id. at { 184, 137 P.3d at 777-78.

But the court also feels compelled to identify an absurdity in the State’s pcsgtanst
religious cohabitation in this context of trying to “protect” the institution of martgge
criminalizing religious cohabitatiort a time of much discussion in society about problems
arising from thedecline inrates of peoplenarryingor the increased age which people decide

to marry, the Statute penalizes people for making arfiarriagelike commitment to each other,
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eventhough they know that their religious cohabitatioesiwot result in statsanctioned or
recognized marriageds Plaintiffs trenchantly noted, the State’s position

would suggest that Kody Brown would have avoided any criminal exposure if he

had simply maintained relations with multiple women, had children by them, but

never expressed a belief in being spiritually bonded to them. Since he cammitte
to these women and his children, the case is trestaddermining marriagey

the Defendant and justifyingiminalization under the statute.

(Pls.” Mem. Opp. Def.’s Mot. Summ. J. 26 [Dkt. No. 72h ¥act, Defendant’s counsel
confirmed this to be the case by identifying the relationship at issue in “®céhabove as
violating the Statute but not “Scenario 3”. (Tr. Hrg. Jan. 17, 28t12:6-13:4. [Dkt. No. 75].)
“It is the state that is definghcohabitation and plural relationships as marriage and then
criminalizing those private relationships as inimical to the institution of marriage. rfbnnB
have not questioned the right of the state to limit its recognition of marriage amdéayte
those citizens who secure multiple marriage licenses from the state.” (Pls.’QfgmDef.’s
Mot. Summ. J. 26 [Dkt. No. 72]Bncouraging adulterous cohabitation over religious
cohabitation that resembles marriage in all but State recognition seantgrproductive to the
goal of strengthening or protecting the institution of marridge courthuscannot believe that
this approach constitutes a narrowly tailored means of advancing the comptlie interest of
protecting the institution of maage.

Second, th&reenCourt held that, under rational basis review, the Statute addresses the
State’s “interest in preventing the perpetration of marriage fraudelhgsvts interest in
preventing the misuse of government benefits associated with marital’284 UT at § 39,
99 P.3d at 830The Statute’s relationship to this interest makes even less sense to the court than

the first interest discussed above, particularly when reviewed under stutohysc

This interest focuses on preventing the harm caused to the state, to society, and to
defrauded individuals when someone purports to have entered the legal status of
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marriage, but in fact is not eligible to validly enter that status because of a prio

legal union. This interest is simply notplicated here, where no claim to the

legal status of marriage has been made.
Holm, 2006 UT at § 174, 137 P.3d at 773-74 (Durh@m,, dissenting in part). Moreover, it is
“difficult to understand how those in polygamous relationships that are ineligilbéceive legal
sanction are committing welfare abuse when they seek benefits avalabi@arried persons.”
Id. at 9 181, 137 P.3d at 777. The court agrees@hilbfJustice Durham’s analysis of this point
and accordingly finds the cohabitation pgaof the Statute not even rationally related to this
inapposite State interest.

Third, and of most concern to the court, @reenCourt focused on “the State’s interest
in protecting vulnerable individuals from exploitation and abuSeeen 2004 UT at 40, 99
P.3d at 830The GreenCourt continued: “The practice of polygamy, in particular, often
coincides with crimes targeting women and children. Crimes not unusually atténdae
practice of polygamy include incest, sexual assautytsty rape, and failure to pay child
support.”ld. (citing Richard A. Vazquez, Not&he Practice of Polygamy: Legitimate Free
Exercise of Religion or Legitimate Public Menace? Revisiagnoldsin Light of Modern
Constitutional Jurispruden¢& N.Y.U. J.LEGIS. & PuB. PoL’Y 225, 239-45 (2001)). But, once
again, the court agrees witthief Justice Durham’s assessmenGoéeris rational basis review
of this “State interest”:

Because the Green Court applied rational basis review under the First

Amendmentchallenge], the court was content to rely on assertions in a student

law review piece that polygamy was frequently related to other criminal conduct

together with two local cases, including the case of Green himself. However,

reviewing this assessmentlight of the heightened scrutiny | believe is called for

here, |1 cannot conclude that the restriction that the bigamy law places on the

religious freedom of all those who, for religious reasons, live with more than one

woman is necessary to further thatsts interest in this regard. Upon closer

review, the student Note is unconvincing. The State has provided no evidence of a
causal relationship or even a strong correlation between the practice cmglyg
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whether religiously motivated or not, and théeokes of ‘incest, sexual assault,
statutory rape, and failure to pay child support,’ cite@tiaen [2004 UT] at 1 40.
Moreover, even assuming such a correlation did exist, neither the recattienor
recent history of prosecutions of alleged polygamists warrants the comctbat

[the Statute] is a necessary tool for the state’s attacks of such.Hawmene

thing, | am unaware of a single instance where the state was forced to bring a
charge of bigamy in place of other narrower charges, such as incest or unlawful
sexual conduct with a minor, because it was unable to gather sufficient evidence
to prosecute these other criméhe State has suggested that its initial ability to
file bigamy charges allows it to gather the evidence required to prosecute those
engaged in more specific crimes. Even if there were support for this claim in th
record, | would consider it inappropriate to let stand a criminal law simply
because it enables the state to conduct a fishing expedition for evidence of other
crimes. Further, the State itself has indicated that it does not prosecute those
engaged in religiously motivated polygamy under the criminal bigamy statute
unless the person has entered a religious union with a girl under eighégsn ye
old. Such @olicy of selective prosecutigainforces my conclusion that a blanket
criminal prohibition on religious polygamousions is not necessary to further

the state’s interests, and suggests that a more narrowly tailored lad/ lveojuist

as effective.

Holm, 2006 UT at 175, 137 P.3d at 775 (Durh@a,, dissenting in part) (internal citaten
omitted) (emphasis added)ike Chief Justice Durham, the court does “not reach this conclusion
lightly.” Id. at § 176, 137 P.3d at 77Bhe court is aware of the mamgport$* that circulate

implying “the possibility that other criminal conduct may accompany the acgarly.” Id.

% Defendant referto some such reports, with which the court is familiar, in his Reply
Memorandum (Dkt. No. 73). Nevertheless, Defendant provided no competent exdagenagriate for
summary judgment that could influence the court’s consideration. Ddsgitdeficiency, the court has
indeed heavily weighed the reports and finds genuinely tragic any diggutiffering, or abuse that
minors or others might have faced or continue to face in the closed, irgdigenus polygamist
communities that exist in Utah andethroader cultural region ranging from Alberta, Canada down to
Northern Mexico. This court’s role is to weigh the constitutionalftthe specific issue before it. The
social harm posed by the practice under consideration is a relevant focus of ingueridence must be
proffered that the court can properly recognize at this phase of thedinee€ehe social harms implied
by Reynoldsarising from Mormon polygamy-+hat it introduced practices of Asiatic and African peoples
into Christian Western civitation and assisted the Mormon Church in maintaining despotic, anti-
democratic patriarchal control over the entire region, threatening athefiéan democracy-are no
longer relevant, to say the least, regardless of Defendant’s protestativastmtray. SeeHolm, 2006
UT at 167 n.20, 137 P.3d at 770 (Durham, J., dissenting in(@#rty Maura Strassber@he Crime of
Polygamy 12TEmP. PoL. & Civ. RTS. L. Rev. 353, 406 (2003) for the observation that while the
“perceived social danger may havstjtied the criminalization of polygamy during the nineteenth and
early twentieth centuries, . . . fundamentalist polygyny does not todayhgosame kind of threat to
federal and now state sovereignty over significant areas of the )Ast;’ different from the nineteenth
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Such conduct may even, as was suggesteGraen be correlated with the

practice of polygamy in a community that has isolated itself from the outside

world, at least partially in fear of criminal prosecution for its religioustpre. . .

. [But] despite the difficulties that are always associated with gathering evidence

in closed societies, the state is held to the burden of proving that indivichveds

engagedn conduct that is criminal because it is associated with actual fiden.

State of Utah has criminal laws punishing incest, rape, unlawful sexual conduct

with a minor, and domestic and child abu8ay restrictions these laws place on

the practice of religious polygamy are almost certainly justified. KHewehe

broad criminalization ofhe religious practice itself as a means of attacking other

criminal behavior is not.
Id. (emphasis added$uch stories are tragic; the court belieesveverthat striking the
cohabitation prong couldctually make prosecuting the underlying crimes easier. It seems to the
court that the Statute has unintentionally become a bottleneck to the straighifprasecution
of these other crimes precisely because of the State’s general policy rageioupe religiously
motivated polygamy under the Statutehe absence of age concerns or evidence of “collateral”
crimes. With the cohabitation prong stricken, the Statute can no longer functionlasdlos
barrier, and investigators and prosecutors can focus directly on the independentlcanase
being committed, if any. Accordingly, despite the gravity of this concerrtaine finds that the
cohabitation prong not only is not narrowly tailored to advance a compelling Stagstiftet
that it actually inhibits the advancement of this compelling State interest of “protecting
vulnerable individuals from exploitation and abugeréen 2004 UT at § 40, 99 P.3d at 830.

For all of these reasons, the cohabitation prong of the Statute cannot survive strict

scrutiny and must be strickas a facial violation of the free exercise of religiomder the First

Amendment.

century, this is an era in which women have received full legal and moesahpeod in society. The
court believes that with the cohabitation prong stricken, the communitiagii@g in religious
cohabitation will have less of a netedbe underground and the State can more directly prosecute the
independent crimes that are sometimes alleged to be rampant in those coranWoitien who have
and are aware of their rights will be less likely to end up in abusive eitgati
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3. Heightened Scrutiny und®mith's Hybrid Rights Analysis

In the alternativeRlaintiffs’ claimsalsoexemplify a hybrid rights situation of the type
identified by Justice Scalia writing for the majoritySmith “The only decisions in which we
have held that the First Amendment bars application of a neutral, generally apgheabd
religiously motivated action have involved not the Free Exerdises€ alone, but the Free
Exercise Clause in conjunction with other constitutional protections, such as freedpesci
and of the press.” 494 U.S. at 881. In fact, “it is easy to envision a case in which a challenge
freedom of association grounds valikewise be reinforced by Free Exercise Clause concerns.”
Id. at 882. This is th case envisioned by Justice Schkaause Plaintiffs’ various colorable
constitutional claimselating to the cohabitation prong of the Statuteludinga claim under
freedom of association, areeinforced by Free Exercise Clause concerius.”

In considering constitutional challenges underSmithhybrid rights paradigm, the
Tenth Circuit has observed tHamith“carved out an exception for ‘hybrid rights’ claims,
holding that a party could establish a violation of the free exercise clagiserethe case of a
neutral law of general applicability by showing that the challenged goestaiaction
compromised both the right to free exercise of religion and an independent constitigitial
Grace United Methodist Church v. City of Cheyenne Board of AdjustdtehE.3d 643, 655
(10th Cir. 2006). IPAxsonFlynn v. Johnsorthe Tenth Circuit explained thavhen a free
exercise claim is coupled with some other constitutional claim (such a free sEeedh cl
heightened scrutiny may be appropriate.” 356 F.3d 1277, 1295 (10th Cir. 2004). The Tenth
Circuit had earliepbserved the “difficulty of applying tiemithhybrid-rightsexception.”
Swanson by & Through Swanson v. Guthrie Indep. Sch. Dist. Nd.35LF.3d 694, 700 (10th

Cir. 1998). But thé&SwansorCourt held that a hybridghts claim undeSmith“at least requires a
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colorable showingf infringement of recognized and specific constitutiorgitts” Id.

(emphasis added). The Court did not, however, at that time further defina tdodrable

claim” for hybridrights purposes would entail because plaintlityehad merely invokedd
general right such as the rigbhtcontrol the education of orgechild’ rather than a specific
colorable constitutional clainhd. The Court inAxsonrFlynn provided the definition of a
“colorable claim” that is controlling for the present lgses, holding thatcolorable”in the

hybrid rights context und&mithmeans thaa plaintiff “must show a fair probability or
likelihood, but not a certitude, of success on the merits” on the companion constitutional clai
AxsonFlynn, 356 F.3d at 1296-9%.

The court findghateach of Plaintiffs’ companion constitutiordhims—the Freedom of
Association claim, the Substantive Due Process CliienEqual Protection Clainthe Free
Speech Claim, or the Establishment Clause claim, each as argued in Plaimiffer&dhdum in
Support of their Motion for Summary Judgment (Dkt. No. 50), and each largely or entirely
unopposed by Defendant (with the exception of the Substantive Due Process caikes-a
“colorable showing” of a constitutional violation, thus requiring heightened sgrottitne
Statute undeBmith Swanson135 F.3d 694, 700 & n.&xsonFlynn, 356 F.3d at 1295-97.

As discussed above and for those reasons, the cohabitation prong of the Statute cannot
withstandheightenedcrutiny as to any compelling state interest and must be stricken when

reviewed against thatandard.

8 “Qur approach strikes a middle ground between the two extremes of painting tigbtsd-
claims too generously and construing them too narrowly. . . . The adoption of a {rdotfsi standard
would open the floodgates for hybnidits claims. . . On the other hand, it makes no sense to adopt a
strict standard that essentially requiresiacessfutompanion claim because such a test would make the
free exercise clai unnecessary. If the plainti$f'additional constitutional claim is successful, he or she
would typically not need the free exercise claim and the hyighds exception would add nothing to the
case.”AxsonFlynn, 356 F.3cht 129%6-97 (emphasis in original).
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C. Rational Basis Review under the Due Process Clause

As noted aboveRlaintiffs’ counsel stated at oral argument that, given the Supreme
Court’s decision iLawrence “the narrowest ground upon which this court can find for the
plaintiff is under the Due Process Clause.” (Tr. Hrg. Jan. 17, 2013, at 47:24-25 [Dkt. No. 75].)
The court finds that the cohabitation prong does not survive rational basis review ender th
substantive die process analysis; accordingtyneed not consider Plaintiffs’ various other
claims under the lower standardse¥iew corresponding to those claims.

Though the court has followed the Tenth Circuit’s lea8eegmillelas tothe application
of Lawrenceto the fundamental rights questikuawrencebecomes controlling for the rational
basis review analysis. Following the Eleventh CirculMitliams IV, the Tenth Circuit held in
SeegmillethatLawrenceapplied rational basis review in strikidgwn Texas’ homosexual
sodomy statuteSeegmiller528 F.3d at 771. In doing so, tBeegmilleiCourt also stated that
“no one disputes a right to be free from government interference in matters ehsoalssexual
privacy.” Id. at 769.

Consensual sexual privacy is the touchstone of the rational basis reviewsaimatlys
caseas inLawrence The court believes that Plaintiffs are correct in their argument that, in
prohibiting cohabitation under the Statute, “it is, of course, the state thatjbated private
sexual conduct with marriage.” (Pls.” Opp. to Def.’s Mot. Summ. J. 25 [Dkt. No. 72].) That is
the case of people who have not even claimed to be legally maaredhot making any claim
to legal recognition of their unions or the network of laws surrounding the irstititi
marriage—"[i]t is the state that is treating the relationship as a form of marriage aretptog
on that basis.”ll.) As such, this, in effect, criminalizes “the private consensual relations of

adults.” (d.) Each of the State interests identified3neensurface again, this time to be
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considered under rational basis revi€@mce againthe court looks t&hief Justice Durham’s
astute and commanding analySig recognizing the concern that tHelm majority’s approach
“may give the impression that the state is free to criminalize any and all formsohale
relationships that occur outside the legal union of marriddelrh, 2006 UT at 1 185, 137 P.3d
at 778 (DurhamC.J., dissenting in part).
While underLawrencelaws criminalizing isolated acts of sodomy are void, the
[Holm] majority [and Defendant herdfeem]to suggest that the relationships
within which these acts occur may still receive criminal sanction. Following such
logic, nonmarital cbabitation might also be considered to fall outside the scope
of federal constitutional protection. Indeed, the act of living alone and unmarried
could as easily be viewed as threatening social norms.
Id. Interestingly, Defendant argued that “[n]eitheak/s constitutional provision banning
polygamy, nor the State’s bigamy statute criminalizing polygamy, prohibittPisi private
sexual conduct.” (Def.’s Mem. Supp. Cross-Mot. and Resp. 10 [Dkt. No. 56].) But returning to
Defendant’s counseligosition in his exchange with the court at oral argument, the adulterous
cohabitation in “Scenario 3” would not be actionable whereas the religious cohabitation
described in “Scenario 4” would violate the Statute. (Tr. Hrg. Jan. 17, 2013 11:23-13:4 [Dkt. No.
75].) The only difference between the two examples is the religious element anduttieges
belief of participants to be justified in holding themselves out to the public as “hushehd” a
“wife” despite knowing that their “marriage” is not a legal union indiges of the Stat®oth
scenarios-the adulterous cohabitation and the religious cohabitation—"involve minors” as the
children born to women involved in such relationships, “involve public conduct,” and involve

“economic implications to [women] and children.” (Def.’s Mem. Supp. Cross-Mot. and Resp. 10

[Dkt. No. 56].)

% Indeed, the court found helolm dissent so comprehensive, persuasive, and germarie tha
would have preferred to simply adopt it in its entirety as the answiee tconundrum presented to it in
this case, if there had been some structural way to coherently do so.
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Adultery, including adulterous cohabitation, is not prosecuted. Religious cohabitation,
however, is subject to prosecution at the limitless discretion of local and Stateytoos,
despite a general poliayot to prosecute religiously motivated polygamy. The court finds no
rational basis to distinguish between the two, not least with regard to the Statst imter
protecting the institution of marriage:
Essentially, the Court's decision irLawrence simply reformulates the
longstanding principle that, in order to “secure individual liberty, . . arekinds
of highly personal relationships” must be given “a substantial measure of
sanctuary from unjustified interference by the StaRaberts v. U.S. Jayceett8
U.S. 609, 618 . . . (1984). . . . Whether referred to as a right of “intimate” or
“intrinsic” association, as ifRRoberts 468 U.S. at 618, a right to “privacy,” as in
Griswold v. Connecticut381 U.S. 479, 485 . . . (1965),dBisenstadt v. Baird
405 U.S. 438, 453 . .. (1972), a right to make “choices concerning family living
arrangements,” as iMoore v. City of East Cleveland31 U.S. 494, 499 . . .
(2977) (plurality), or a right to choose the nature of one’s persoriorethips,
as in Lawrence 539 U.S. at 574, this individual liberty guarantee essentially
draws a line around an individual’'s home and family and prevents governmental
interference with what happens inside, as long as it does not involve injury or
coercian or some other form of harm to individuals or society
Holm, 2006 UT at § 186, 137 P.3d at 778 (Durh@a,, dissenting in par(emphasis added)
This court shares serious concerns about the potential for injury and harm in elageds
polygamist communities, but notes that each such crime can and should be prosecutedon its ow
independent basis under the Utah statutes specifically designated for thosespumphsing
“criminal laws punishing incest, rape, unlawful sexual conduct with a minor, and donmektic a
child abusé€.Id. at § 176, 137 P.3d at 775. Defendant referred to various reports documenting
such abuses in Utah’s religious polygamist communities. “But based on storiéetike Wtah
has made a legislative policy determination that the practice of polygamy isuhtredbciety
and therefore should be prohibited.” (Def.’s Reply 11 [Dkt. No. 73].) This cannot be a rational

basisfor the cohabitation prong of the Statute, however, because the State hasadlyecifi

formulated a general policy not to prosecute religiously motivated polygamy, thdweghitthas
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proceeded anyway, it has invariably been against religiously cohalitivduals, usually in
cases in which the defendant has been convicted of the “collateral crime” at issag.any
Again, the court finds that there can be no rational basis for this approach, paytioudknt
Lawrenceand its focus on the deeper liberty interests at issue in the home and personal
relationships.

Finally, as noted above, with regard to the State’s “interest in preventipgmnbetration
of marriage fraud, as well as its interest in preventing the misuse of goveipenefits
associated wh marital status,Green 2004 UT at { 39, 99 P.3d at 830, the court similarly finds
that the cohabitation prong of the Statute is not rationally related to this inférissis because,
as observed b@hief Justice Durham, it is “difficult to understd how those in polygamous
relationships that are ineligible to receive legal sanction are committing wetiase when they
seek benefits available to unmarried persolus.at § 181, 137 P.3d at 777.

The cohabitation prong of the Statute does notigemational basis revieand must be
stricken as a violation of substantive due process uralerence

D. Void for Vagueness under the Due Process Clause

Plaintiffs alsoargue that the Fourteenth Amendment’s Due Process Clause “prohibits the
states . . . from enacting criminal laws so vague as to render it impossibtezérscto know in
advance whether he or she is in compliance with them.” (Pls.” Mem. Supp. Mot. Summ. J. 9
[Dkt. No. 50].) “As generally stated, the vdid-vagueness doctrine requires that a penal statute
define the criminal offense with sufficient definiteness that ordinary peaplemderstand what
conduct is prohibited and in a manner that doegnoburage arbitrargnd discriminatory
enforcement.’Gonzales v. Carhar650 U.S. 124, 148-149 (U.S. 2007) (quotikmender v.

Lawson 461 U.S. 352, 357 (1983). Unlike @Garhart, the Statute faildoth requirementdhe
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issues with the Statute’s interpretation, requiring extensive familiarity withgtanhof the
federal government’s nineteentkntury prohibition of Mormon polygamy and Utah’s quest for
statehood in the same time period, are discussed above. This invites skepticism athaut whe
the Statute gives Utah residefof ordinary intelligence a reasonable opportunity to know what
is prohibited.”Carhart, 550 U.S. at 149 (quotin@rayned v. City of Rockfoyd08 U.S. 104, 108
(1972)).

But the more glaring problem with the Statigtés “arbitrary or discriminatory
enforcement.’ld. “The requirement that government articulate its aims with a reasonable degree
of clarity ensures that state power will be exercised only on behalf ofgsof&llecting an
authoritative choice among competsagial valuesreduces the danger of caprice and
discrimination in the administration of the layesnables individuals to conform their conduct to
the requirements of law, apermits meaningful judicial revieiRoberts v. United States
Jaycees468 U.S. 609, 629 (1988gmphasis addedlnlike in Roberts the Statute implicates
these concerns. There is no discernible limit to prosecutorial discretion, and, prdaecution
seems to have been random at best over the decades. And virtually all prosecutidoshsee
been targeted at religiously motivated cohabitataannoted above.

Here, the State seems to have various policies about whether to prosecute iptdygam
Defendanhimselfhas sent mixed signals about his intention to prosecute, currently claiming in
an affidavit(when it was expedient for his motion to dismiss based on moothas$ke has
established a policy that his office will not prosecute religiously motivatedtatian (or
cohabitation at all) absent the presence of some collateral ¢8emnd Buhman Aff. { 8 [Dkt.
No. 47-1];see alsdef.’s Mem Supp. Mot. Dismiss for Mootness at [4] [Dkt. No. 4 7Rt

Defendant disclaims adherence to this policy by any successors in hesldffic
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These various policies creasubstantial uncertainty about whether one will be
prosecuted under the Statute if engaging in religiously motivated cohamitatisimple
cohabitation with no religious motivation, or for one but not the other, or even about whether the
Statute is mobund as a result of widespread prosecutorial inaction. The apparently limitless
prosecutorial discretion in whether and whom to prosecute under the Stastevirtually
complete discretion in the hands of [law enforcement and prosecutors] to detehather”
people cohabiting in the State of Utah for whatever reason, but particuladyitivoss/ed in
religiously motivated cohabitation, have violated the Statute’s cohabitation @ariart, 550
U.S. at 150 (quotingolender 461 U.S. at 35@nvalidating a statute regulating loitering)

The cohabitation prong is therefore void for vagueness and will be stricken.

1. “PURPORTS TO MARRY” IN THE 1973 STATUTE

A. Construction of the Statute

The court has found the phrase “or cohabits with another person” to be unconstitutional
under various constitutional provisions and has ordered it to be stricken. With the calmabitati
prong thus stricken, the Statute now reads as follows: “A person is guiltyaohpiyhen,
knowing he has a husband or wife or knowing the other person has a husband or wife, the person
purports to marry another persen-er-cohabits-with-anotherperson.” Utah Code Ann. 8§ 76-7-
101(1) (2013). As noted above, the court must in&trtie Statute in conformity with the broad
construction othe Utah Supreme Court’s most recent consideraticthe Statutén Holm. As a
result, striking the cohabitation prong does not tliedcourt’s analysibecausethe phrase
“purports to marry artber person” becomes similarly problematic underthem majority’s

interpretation
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TheHolm majority agreed that “purports” means “to profess or claim falsely; to geem
be.” 2006 UT at § 17, 137 P.3d at 733. The perplexity ofitiien majority’s constuction of the
term “marry (as discussed in Part Il.A abovewever requires tle court’s further attention.
As noted abovahe Holm majority ultimately concluded théthe bigamy statute does not
require a party to enter into a second marriage (however defined) to ruofafoeiistatute;
cohabitation alone would constitute bigamy pursuant to the statute’s.tddnat 22, 137 P.3d
at 734(emphasis added).

Under ths broad interpretation of the term “marrytie phrase “purports to marry
another person” raises the same constitutional concerns addressed in elkagocohabitation
prong aboveBut the court cannot resolve this difficulty by similarly striking tharports to
marry’ prong because without it, the Statute becobwh legally and syntactically meaningless
And yet,it is not the role of federal courts in the constitutional framework of checks and
balances torewrite a state law to conform it to constitutional requiremémisginia v. Am.
Booksellers Asg, 484 U.S. 383, 397 (1988). The court mihetreforeapply the‘canon of
constitutional avoidance,” under whicftlhe elementary rule is that every reasonable
construction must be resorted ito prder to save aatute from unconstitutionalityCarhart,

550 U.S. at 153 (quotingdward J. DeBartolo Corp. v. Fl&ulf Coast Bldg& Constr. Trades
Council 485 U.S. 568, 575 (198@nternal alterations and quotation marks omitteé@purts
empby two mechanisms to preserve unconstitutional statutes from wholesale invaligasg
if a statute is readily susceptible to a narrowing construction that will remedgrisgtutional
infirmity, the statute will be upheld. If the language is not readily suscepbilalenarrowing
construction, but the unconstitutional language is severabletfromemainder of the statute,

that which is constitutional may stand while that which is unconstitutional will be &jecte
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Citizens for Responsible GoBtate PAC v. Davidsp236 F.3d 1174, 1194 (10th Cir. 2000)
(internal quotation marks and citations omitted).

As discussed in Part Il above, the unsalvageable cohabitation prong has been stricken a
unconstitutionaf’ But as to the remainder of the Stattfi]t is well-settled that a federal court
must uphold a statute ifig “readily susceptible” to a narrowing construction that would make
it constitutional” 1d. (quotingAm. BooksellersA484 U.Sat397). To be “readily susceptible” to

a “narrowingconstruction that would make it constitutiofiauch narrowing or alternative

7“In order to determine whether partial invalidation of a state statappispriate, fderal
courts look to state lawDavidson 236 F.3d at 1195. “Under Utah law, ‘When reviewing the
construction of statutes, the general rule is that statutes, where possibieh@ construed so as to
sustain their constitutionalithccordingly, if a portion of the statute might be saved by severing the part
that is unconstitutional, such should be don&R. v. State dfitah, 261 F. Supp. 2dL268, 129%D.
Utah 2003) (quotinétateof Utah v. Lopes1999 UT 24, § 18, 980 P.2d 19This is especially the case
if the court determines thatte legislature would have passed the statute without the objectionable par
Id. (internal quotation marks and citation omittedie v. Ramptar366 F. Supp. 189, 194®. Utah
1973) (Anderson, J., concurring in part and dissenting in @&t3tatute bad in part is not necessarily
void in its entirety. Provisions within the legislative power mapgtseparable from the bad. . . . But a
provision, inherently unobjectionable, cannot be deemed separable unlesaiis &ople that, standing
alone, legal effect can be given to it and that the legislature intendpobthgion to stand, in case others
included in the act and held bad should fall.”). This is often obvious baseHdesimélusionwithin a
statute of a ‘saving clause’ or “severability claudd.”(quotingStewart v. Utah Pub. Serv. Comma85
P.2d 759, 779 (Utah 1994)

Where, as here, there is no severability clause, the court considers “whetsigtutory
provisions are sdependent upon each other that the court should conclude the intention wiae that
statute be effective only in its entirétyd. (internal quotation marks and citations omitted). Moreover,
“[t] he presence or absence of a severability clause is ratelyniteative of the severability of a stattite.
EEOC v. Plessey, IndNo. 781383, 1984 U.S. Dist. LEXIS 18709 (D. Kan. Mar. 12, 1984)ding that
an “unconstitutional legislative provision is severable even thoughtitecontains no severability
clause, because neither the expressuagg of the statute nor the Act’s legislative history makes it
‘evident that the Igislature would not have enactdle remainder of the Act in the absence of the
[invalid part of the Act]See Buckley v. Valed24 U.S. 1, 109 . .(1976). Mere ugertainty about the
legislatures intent is insufficient to satisfy the test announcdsluokley v. Valed). Here, the court has
found that the cohabitation prong is severable in its unconstitutionaliybethe rest ofé Statute is
not “so dependent updthe cohabitation prondghat the court should conclude the intention was that the
statute be effective only in its entirétyl.R, 261 F. Supp. 2d. at 1295. This is particularly the case under
the court’s “narrowing construction” of the rest of the Statute “that woakknt constitutional,” as
further discussed belowavidson 236 F.3cat 1194. Here, therefore, aslir, the court finds that the
cohabitation prong is severable because ‘fte extent, then, that [the cohabitation prangy be denied
conclusive effect under the United States Constitutiathe balance dthe Statutehppedis] to be
severable from the affected [clause] and [doesg]depend upofthe cohabitation prongb achievdits]
purpcses. Id. at 1296.
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construction must baéasonable and readily apparemd.; see also Almendaréorres v.
United States523 U.S. 224, 238 (1998) (statute must be ‘genuinely susceptible’ to narrowing
construction)City of Houston v. Hill482 U.S. 451, 468 (1987 ¥&irly’ or ‘obviously
susceptiblg; Erznoznik v. City of Jacksonvillé22 U.S. 205, 216 (1975) (‘easily susceptipble’

The Statute can be saved after striking the cohaimtatong by adoptin@hief Justice
Durham'’s interpretation of the “purports to marry” phrase (and the termyh&om her
dissent irHolm as the “reasonable and readily apparent” narrowing construction

B. Understanding the Enabling Act and the Irrevacable Ordinance

As explained in Part II.A above, tilm majority held that “the plain meaning of the
term ‘marry,’ as it is used in the bigamy statute, supports our conclusion thaint@asses both
marriages that are legally recognized those that are ndtHolm, 2006 at 21, 137 P.3d at
734 (emphasis added). This means, according tbloha majority, that“an unlicensed,
solemnized marriage can serve as a subsequent marriage that violates the thigdeqiyids at
26, 137 P.3d at 735, meanialgo that the term “marry” included6habitation alorieas
“constitut[ing] bigamy pursuant to the statute’s teriid. at { 22, 137 P.3d at 734.

TheHolm Courtsettled on thivery broad construction of the term “marry” based in part
on a historical analysis of the federal government’s ninetemitury campaign against
Mormon polygamy, Utah’s bid for statehood including the Enabling Act in 1894 requiring that
Utah ensure that “polygamist or plural marriages are forenadnbited” in Utah as a condition
for joining the Union as a State, and the Irrevocable Ordinance to tes #fat was ultimately
included in the 1895 Utah State Constitution. In factHbkn majority’s analysis of the
meaning of the term “marry” appears to have been driven largely by a desiredoctmits

perception of the “legislative history” relevant to the nineteestiitury federal arqpolygamy
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campaign and specifically the relation between the Utah constitutional camvepieculiar
dedsion to refeiin the State Constitution to the territorial law prohibiting polygasegUTAH
ConsT. art. XX1V, § 2, and the “Irrevocable Ordinance” included in article 11, section 1 of the
Utah ConstitutionSee Holm2006 at 1 40-48, 137 P.3d at 739-41.
Congress’s Utah Enabling Act of 1894 culminated a long road to statehood for &itah—
effort extending from 1849 to 1898ee Society of Separationjs230 P.3d at 922-92%
relevant part, the Enabling Act required in Section 3 that
[tihe Constitutio shall be republican in form, and make no distinction in civil or
political rights on account of race or color, except as to Indians not taxed, and not
to be repugnant to the Constitution of the United States and the principles of the
Declaration of Indepndence. And said Convention shall provibdg,ordinance
irrevocable without the consent of the United States the people of said State
First. That perfect toleration of religious sentiment shall be secured, andothat
inhabitant of said State shallexr be molested in person or property on account of
his or her mode of religious worshirovided, That polygamous or plural
marriages are forever prohibited.
Ch. 138, 28 Stat. 107 (1894), 1A Utah Code Ann. 44 (2@8phasis addedn conformance
with this provision of the Enabling Act, Utah’s constitutional convention included the fatjow

“Irrevocable Ordinance” imrticle 11l of the 1895 Utah State Constitution:

The following ordinance shall be irrevocable without the consktheo United
States and the people of this State:

First: -- Perfect toleration of religious sentiment is guaranteed. No inhabitant of
this State shall ever be molested in person or property on account of his or her
mode of religious worship; but polygao® or plural marriages are forever
prohibited.

UTAaH CoNsT. art. 1ll, § 1 Finally, the framers of the Utah Constitution included specific

reference to the 1892 territorial law prohibiting polygamy in the general pyovisntinuing

territorial laws:
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All laws of the Territory of Utah now in force, not repugnant to this Constitution,
shall remain in force until they expire by their own limitations, or are altered or
repealed by the Legislature. The act of the Governor and Legislative Agsgfmb
the Territay of Utah, entitled, “An Act to punish polygamy and other kindred
offenses,”approved February 4th, A.D. 1892, in so far as the same defines and
imposes penalties for polygamy, is hereby declared to be in force in the State of
Utah.
UTAH CONST. art. XXIV, § 2.
On the basis of this historical background, teém majority concluded thaftjhe
framers of our state constitution viewed the reaffirmation of the 1892 tearitow
criminalizing bigamy as directly related to the irrevocable ordinandedt § 46, 137 P.3d at
741. Thus, “the framers of our state constitution understood the irrevocable ordinanceatema
the prevention of polygamy and not to merely prohibit government recognition of polygamy.”
at 1 46, 137 P.3d at 74At the very least, the Enabling Act and resulting Irrevocable Ordinance
raise “equal footing” concernSee Society of Separationjs830 P.2d at 928 (noting that “some
have questioned the constitutionality of the requirement that the United Statasgeneagree
to any revocation of the ordinanc&®But the court finds it remarkable to contemplate the
deepeimplications of theHolm majority’s interpretation: that a State Constitution would not

only define and limit the powers of the State government as against its citizevnsubidi also

purport to limit the liberty of those citizens. The court finds it a worrisome pitapothat a

% “In particular, delegation of part of the amending process of a statetgtostto the federal
government raises the question of whether the state has been admitted Wdonh on an equal footing
with sister states.John J. Flyin, Federalism and Viable State Governmeérite History of Utah's
Constitution 1966 UrAaH L. REv. 311,323 n.89. (citingCoyle v. Smith221 U.S. 559 (1911)But see
Holm, 2006 UT 40 n.9, 137 P.3d at 739 (dismissing Holm’s equal footing argument héXeitkov.
Murray City, 760 F.2d 1065, 1067 (10th Cir. 1985))Fatter, the Tenth Circuit observed thai]f the
original ban on polygamy and pluralarriage was invalid, the Stasgdower to incorporate such
provisions in its Constitution and its laws remained. If there was an whlesdrcion in the Enabling
Act, the Supreme Court of Utah observed some time ago that there hamladmpt to change the
State’s laws, ‘nor is such attempt likely.”” 760 F.2d at 1067 (quc@iage v. Barlowl53 P.2d 647, 654
(Utah 1944))Potters exceptionally speculative observation is, however, beside the point beaause th
equal footing argument is unnecessary under the narrowing constructitretbatirt adopts today from
Chief Justice Durham’solm dissent.
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Constitution stray from limiting government’s powers and protecting citizegigsrto explicitly
limiting the liberty of citizensln a republican form of government, the State has plenty of
opportunity to restrict citizens’ actions, in conformance with a rights-gnoge€onstitution,
through legislative activitand need not do so in the Constitution itseHlief Justice Durham’s
interpretation of the historical background, and the Enabling Act and Irrevocablea@udiin
particular also alleviates this broambncern raised by thdolm majority’s position.

In fact, theHolm majority allowed thaChief Justice Duram’sdiffering historical
interpretation of tts history, and particularly ¢éhirrevocable Ordinanceas “one plausible
interpretation” that “comports with the reality that the federal governimabiored serious
concerns about the possibility that the State of Utah could be ruled de facto IB&H&hurch.”
Holm, 2006 UT 31, 1 42, 137 P.3d at 739e court agrees that Chief Justice Durlsam
historical analysis is a “plausible interpretation” of the historical recordreeahing of the
events that took place during Utah’s very lengthy and difficult bid for statehotrdth, the
court finds it not ont “plausible” but likely; Chief Justice Durham’s interpretation is at least
“reasonable and readily apparent,” rendering the “purports to marry” phrtse Statute
“readily susceptible” to her narrowing construction, which the court now adog¢gdson 236
F.3d at 1194. Under this interpretation, attihee when the doctrine of commdaw marriage
could potentially render religious cohabitation a legal union, the IrrevocableaDodivas
intended to prohibit Utah’s state government freverlegally sanctioning or recognizinguch
polygamous farriages’

Before addressing the historical background, Chief Justice Durham noted that sbe di
believe that “thg1973] legislature, having so carefully structured the various prerequisites of

marriage in state law, as well as the rights, duties, and obligations thatwtatetads married
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persons, would use the termarry in [the Statute]alone among all statutory provisions, to
mean not only entry into a legally recognized marriage but also entry intolatgnghip that is
accepted as marriage in whatever custom or tradition the parties congitsatde’ 2006 UT
at 1 138, 137 P.3d at 760 (Durham, C.J., dissenting in pae)court shares Chief Justice
Durham’s “view” of the Statute, that its purpose

is to impose criminal penalties on those who purport to enter a legal union that is
in fact void under [Utah Code Anngection 361-2(1). | understand the
declaation in section 3Q-2, that certairf marriages are prohibited and void, to
mean that any attempt by those described to enter into a legal union in fact results
only in a purported marriage. The contrary reading suggested in the concurrence
simply leadsto the perplexing question, in what sense can the state legislature
prohibit and declare void a relationship that does not claim any legal status? The
majority attempts to bolster the logic of its position by pointing to defits of
bigamy that refera “marrying one person while being legally married to
another[2006 UT] atf 22 n.6. The majority concludes that such definitions are
“nonsensical if the termmarry is considered limitedo legally recognized
marriage.”[id.] In my view, the majority too easily discounts the possibility that
such definitions were simply inartfully drafted. | suspect that our legislatur

fact recognized that such definitions made no logical sense, and this [shethy
Statute] criminalizes “purport[ing] to marry,” tegr than “marrying,’one person

while legally married to another.

Id. at 1 138 n.4, 137 P.3d at 781Also, the court agrees that “tfidolm] majority fails to

explain why the breadth of [the cohabitation prong] should conclusively determine our

% Helpfully, Chief Justice Durham provided a number of directly relevant examplhis:

Significantly, this courhas commonly used the phrase “purported marrit@metiean a
marriage that was represented as legally valid by at least one party, but that in fact was
void under state lawSee, e.g.Kent v. Kent 28 Utah 2d 34, 497 P.2d 652,368Jtah
1972) (describing as gtirported marriagethe plaintiffs union wth a man who was
“unable to contract galid marriage”because he was married to someone ek v.
Buck 19 Utah 2d 161, 427 P.2d 954, 955 (Utah 1967) (describing “asirported
marriagé a “union” that was“legally invalid’ because the mas divorcewas not yet
final); Thomas v. Childne¢s Aid Soty, 12 Utah 2d 235, 364 P.2d 1029, 10®Jtah
1961) (describing as a “purported marriagemarriage that was/6id ab initid because
one of the parties was already marriedgcil v. Cecil 11 Utah 2d 155356 P.2d 279,
28081 (Utah 1960) (desibing as a “purported marriagel’ marriage that was legally
invalid because one party was judged incompet@a)p v. Roth9 Utah 2d 96, 338 P.2d
123, 124 (Utah 1959) (stating that a man wWharportedly marrieda woman when he
was already married didbot “enter into a valid marriadg In re Vetas’Estate 110 Utah
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interpretation of the paralleptirports to marry’ prong.ld. at § 139, 137 P.3d at 761. Based on
this “reasonable and readily apparent” narrowing construction of “mamg; accordingly,
“purports to marry” under the Statute, the court agrees with Gagtice Durham that the
“purports to marry” prong should be interpreted “as referring to an individdalia of entry

into a legal union recognized by the state as marriage. The phrase does not enaompas
individual's entry into a religious union wreethere has been no attempt to elicit the state’s
recognition of marital status or to procure the attendant benefits of thisstatrsthe law, and
where neither party to the union believed it to have legal imgddrtat 9 141, 137 P.3d at 763-
64.

This narrowing construction is actually supported by Chief Justice Durham’migdor
andlogical interpretation of theamehistorical background which so concerned the majority,
arguablyprecipitatingits broad interpretation of “marry” and “purports to nydriChief Justice
Durham explained that the Irrevocable Ordinafiee article 1ll, section 1 of the Utah State
Constitution)

declares that golygamous or pluraimarriages are forever prohibited.’'Utah

Const. artlll, 1 (emphasis added). Here, as elsewhere in Utah law, | understand

the term “marriageto refer only to d'legal union’ See, e.g.Utah Const. art. |,

29(1) (Marriage consists only of a legal union between a man and a wgman.

Understood in this way, article Ill, section 1, by its plain language, does not
prohibit private individual behavior but instead prevents Utah’s state government,

187, 170 P.2d 183, 184 (Utah 1946) (describing apuaported marriagea marriage
that was not Solemnized as required by our statiitemd was thuwoid); Jenkins v.
Jenking 107 Utah 239, 153 P.2d 262, 263 (Utah 1944) (describing gmirgdtted
marriagé a marriage that was void under the law because on€ palityorce was not
final when the marriage occurredi; re Waters Estate 100 Utah 246, 113 P.2d 1038,
1039 (Utah 1941) (dedbing as a purported marriaged marriage that was void because
one party's prior divorce had not been valijarp v. Seventh Judicial Dist. Cqustl
Utah 236, 17 P.2d 261, 2@&3 (Utah 1932) (describing as @urported marriageé a
marriage that was void under the law as it then existed because one party $udfared
epilepsy and syphilis).

Holm, 2006 UT at 1 138 n.4, 137 P.3d at 761 (Durham, C.J., dissenting in part).
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to whom the ordinance is addressed, from recognizing a particular form of union
as a'marriag€.

The majority conludes that article 1ll, section 1 is a restriction on individual
rights rather than on state government. It justifies this conclusion primarily b
reference to the proceedings of Utah’'s 1895 constitutional convention, which
reflect the drafterstoncern wih following the federal requirements set forth in
the Utah Enabling Act, ch. 138, 28 Stat. 107 (1894). Specifically, the majority
emphasizes some delegateoncern that the federal government intended,
through the Enabling Act, not only to prevent Utah from recognizing polygamous
unions as valid marriages, but also to require that the state impose criminal
penalties on polygamy. However, the majostgwn analysis makes it clear that
the drafters did not address this concern by revising article Ill, sectiorh&r,rat
they simply reaffirmed the validity of a territorial statueeUtah Const. art.
XXV, 2 (declaring in force an 1892 lawin so far as the same defines and
imposes penalties for polygai)y Moreover, that statute criminalized only
polygamais marriage, not polygamous behavior. 1892 Utah Laws ch. VII, 1, at5
6 (defining“polygamy” as“hafving] a husband or wife liviigand “marr[ying]
another,” or as “marr[ying] more than one womaron the same day). The
majority reasons that because theftdra thought it necessary to affirm the
criminalization of polygamous marriage in article XXIV, they must therefore
have intended the reference to polygamous marriage in article lll, section 1 to
place all private polygamous relationships outside constitutional protection.

My review of the history of Utdls statehood leads me to conclude otherwise, and
further bolsters my understanding of the témmarriagé in article 1ll, section 1. |

read both the Enabling Act and the ordinance provisions, to thet éeefatter

can be identified with the former, as carrying forward a restriction thagji€ss

had placed on Utak territorial government beginning with the Morrill Act, 12
Stat. 501 (1862). That statute provided thatll . . . acts and parts of acts
heretofore passed by the said legislative assembly of the Territory of Utgt, w
establish, support, maintain, shield or countenance polygamy, be, and the same
hereby are, disapproved and annulfe@ope v. Copel37 U.S. 682, 686, 11 S.

Ct. 222, 34 L. Ed. 832 (1891) (quoting Morrill Act, ch. 126, § 2, 12 Stat. S6#);

In re Handley 7 Utah 49, 24 P. 673, 674 (Utah 1890) (citing Morrill Act).
Among the“acts to which the Morrill Act referred was undoubtedlye law
incorporating the LDS Church, passed in 1851 by the Provisional State
Government of the proposed State of Deseret. This law had granted the LDS
Church full authority to conduct marriages of its members in accord with Church
doctrine.When Desere$ 1850 petition for statehood was denied and a territorial
government was established instead, the territorial legislature revalidatedishe la
enacted by the provisional government. Dale L. MorJa, STATE OF DESERET

88 (1987) (citing 1852 Utah Laws 222, an October 4, 1851 joint resolution of the
territorial legislature). Thus, after 1852, when the Church publicly recedrnie
doctrine of plural marriage, ceremonies of plural union performed according to
Church practice were legally valid marriages emigrritorial law until the Morrill
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Act declared otherwise. This history demonstrates that the legal status of
polygamous unions was a matter of concern. Accordingly, the language
prohibiting plural or polygamousmarriagé in the Enabling Act and Ordinea
provisions was likely intended to preclude the reenactment of laws granting
polygamous unions legal recognition once Utah achieved statehood.

The above discussion illustrates that when the temarriagé in the Ordinance
provision is understood, asbklieve it must be, as denoting a legal status, the
meaning of the provision is plain and in accord with territorial history. It could
then be argued that the provision establishes that, as a matter of constitutional
law, the states refusal to recognizeofygamous unions as legal marriages may
not be construed as discriminatory treatment of those who engage in such unions
as a matter of religious practice. However, this case does not presensuleat is
since, as discussed above, Holm has made no claggdbrkecognition.

Additional history, far from demonstrating the drafteigtent to exclude
particular private behavior from access to constitutional protectionss réise
possibility that the drafters anticipated some relief from governmental
interference for those relationships already in existence. In addiiothet
provision criminalizing polygamous marriage, quoted above, the 1892 Act
contained a separate provision criminalizing unlawful cohabitation, which it
defined asany male person . . . cohabit[ing] with more than one woman.” Id. § 2,
1892 Utah Laws at 6. Yet, thenlawful cohabitation provision, unlike the
polygamy provision, was not specifically mentioned in article XXIV, section 2.
The unlawful cohabitation provision was therefore subject to the general
statement in article XXIV, section 2 thigga]ll laws of the Territory of Utah now

in force,not repugnant to this Constitutipahall remain in force until they expire

by their own limitations, or are altered or repealed by the Legislatulah
Const. art.XXIV, 8§ 2 (emphasis added). Accordingly, that provision would
remain valid only if the state courts did not deem it unconstitutional, and only as
long as the legislature kept it in effect. It is not inconceivable that the drafters
while conceding that polygamous unions could never receive legal recognition,
believed that private polygamous practice, including cohabitation with former
“wives’ and their children, might continue.

Id. at 11 14963, 137 P.3d at 764-§6ootnote citations omittedy

" Chief Justice Durham further strengtherigid finalysis by noting that

[t]he “cohabits”prong of the current criminal bigamy statute, Utah Code sectiei 76
101(1), extends the definition of polygamy beyond that contained in the 1892 Act by
incorporating, to a certain extent, the 1892 concept of unlawful cohabit&tfbareas
under the 1892 Act a person would be guilty of polygamy only if he purported to marry
two individuals at once, under section-7801(1) a person is guilty of bigamy if he
cohabits with one individual while married to another. Seeh@ade Ann. § 74G-
101(1). Thus, evenf article XXIV, section 2 were interpreted as imposing a
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The courthas carefullyevaluated thélolm majority and dissent’s competing
interpretations of the historical record on this issue. Chief Justice Durhasesitiing opinion
provides a more persuasive and logical treatment of both the historical recong aelévant
legal issues, particularly in light of the need for a “reasonable and reapdyesyy’ alternative
interpretation of the term “marry” and “purports to marry” upon striking the ctdtain prong
as unconstitutionaDavidson 236 F.3d at 1194Accordngly, the court adopts the above quoted
historical analysis for purposes of this opinion &nds the Statute “readily susceptible” to
Chief Justice Durham’s narrowing construction of those terms on the basishgdtorical
treatment of the development of the Irrevocable Ordinance and its relevaheeStatuteThis
narrowing construction is necessary to save the Statute from being invhiidéteentirety,
which would be required for the reasons analyzed in Part I, under the majori¢yjsréation
of those terms in the Statutastead, under this narrowing construction, the Statute remains in
force, submitting anyone residing in Utah, knowing he has a wife or she has a husband or
knowing the other person has a husband or wife, to prosecution for the crime of bigamy for
enteringinto any further purportedly legal union.

CONCLUSION

The court finds the cohabitation proofjthe Statuteinconstitutional on numerous
grounds andtrikes it. As a result, and gave the Statute, the court addptsinterpretation of
“marry” and“purports to marry’ and the resultingnarrowingconstruction of the Statuteffered
by the dissent ilstate of Utah v. Holpr2006 UT 31, 1 131-53, 137 P.3d 726, 758-66, thus

allowing the Statute to remain in force as prohibiting bigamy in the literal-s¢hedraudulent

constitutional requirement that polygamy, as defined in the 1892 Act,rbaalized,
such a conclusion would have no bearing on the constitutionality 6€tahabit$ prong
of the current criminal bigamy statute.

Holm, 2006 UT at § 153 n.13, 137 P.3d at 766 (Durham, C.J., dissenting in part).
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or otherwise impermissible possession of two purportedly valid marriagsdisdor the purpose
of entering into more than one purportedly legal marriage.
The court does not at this time consider Plaintiffs’ claim under 42 U.S.C. § 1983.
Accordingly, the court GRANT3N PART Plaintiffs’ Motion for Summary Judgment
(Dkt. No. 49) and DENIES Defendant’s Cross Motion for Summary Judgment (Dkt. No. 55).
The court also terminates as moot Plaintiffs’ Motion to Strike Defendamysséviotion for
Summary Judgment. (Dkt. No. 60.)

SO ORDEREDis 13th day ofDecember2013.
BY THE COURT:

%f /Z/Je?Z/

Clark Waddoups
United States District Court Judge
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