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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

CHRISTOPHER WAYNE SIMPSON
MEMORANDUM DECISION AND
Petitioner ORDER DENYING MOTIONTO
AMEND

V.
Case No0.2:11cv-01022CW
UNITED STATES OF AMERICA
Judge Clark Waddoups
Respondent.

INTRODUCTION

In its Order dated April 20, 2012, the court ordered Respondensteel the Petition to
Vacate, 8t Aside, or Correct Sentence by a Person in Federal @ydiled pursuant to 28 U.S.C.
§ 2255 on November 4, 2011 (Dkt. No. 1), apecifically to*address the applicable period of
limitation.” (Order3 [Dkt. No. 3].) The Respondent answered within the timeframe though it did
not address all the allegations i tRetition, instead focusing exclusively on the applicable period
of limitation and requesting leave for further opportunity to brief the substandivesishoulthe
court find thePetition not timebarred (Resp Opp. § 2255 Pet. 5 [Dkt. No. 5]; Suppl. Resp. Opp. 8
2255 Pet. 4 [Dkt. No. 13]For he reasons discussed below, the court finds the time bar to be
inapplicable under the facts at issue here and orders Respondent to respond to thivsubstast
of Petitionets claims.

Petitioner moved to amend his Petitimm June 15, 2012. (Dkt. No. 8.) The court denies

Petitioners Motion, as discussed below. The court also denies Petitioner's Motion to Supplement

! The court noted that tHenswer must address the allegations in the motion. In additionst state whether the
moving party has used any other fedeemhedies, including any prior pesbnviction motions under theseles or any
previous rules, and whether the moving pagteived an evidentiary hearingOrder at 2 (citing R.5(hRs.
Governing § 2255 Proceedings for the U.S. Dist. Courts).)
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his Reply (Dkt. No. 15) as moot. Petitioner may include any such facts or argarhenReply to
the Government’s substantive Response omdgts of the Petition.

BACKGROUND

Petitionerwasconvicted following a jury trial on April 13-16, 2009 on charges of
posses®n of 500 grams or more of methamphetamine with intent to distribute, and possession of
heroin with intent to distribute, in violation of 21 U.S.C. § 841(a)(1). (Criminal Case No. 2:08 CR
554 CW, Dkt. No. 59.) On June 24, 2009, the court sentenced defendant to life imprisonment,
followed by 120 months cfupervised releasdd( at Dkt. No. 75.) Judgment was entered oneJun
30, 2009. Id. at Dkt. No. 76.) On July 1, 2009¢Rtionerfiled a Notice of Appeal.l¢l. at Dkt. No.
80.) On June 28, 2010, the United States Court of Appeals for the Tenth Circuit affirmed the
decision of the District Court. No further appeal of that decision was filed. On Mevem2011,
the current Petitioto vacate, set aside oorrectthesentere pursuant to 28 U.S.C. § 22b&s
filed.

Thesignature on th@etitionwasdated Septembef22011 and the accompanying
certification block of the signature page was dated September 23, 384 Pefition 19 [Dkt. No.
1].) Petiioner’s counsel, Daphne A. Oberg, advisetti®aerthat a habeas petition pursuant to 28
U.S.C. § 2255, should he wish to file one, would be due on September 27, 2011, which was the day
after the last day on which he could file a petition for certiorari to the Supremg glaarone gar,
as governed by the statu{®bergAff. § 5 [Dkt. No. 10].) Ms. Oberg spoke with Petitioner by
phone “near the end of September 201 &t 1 6.) In that call, Petitioner tdIMs. Oberg that he
had mailed his § 2255 Petition a few days before the September 27, 2011 due date that she had
communicated to himld.) Petitioner again called Ms. Oberg at the beginning of November 2011
to check on the status of his Petitidml. @&t 7.) Ms. Oberg discovered by checkihg tlocket that

the Petition had apparently not been filed. Petitioner told her that he had addre$s=ditreto
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Judge Waddoups. Accordingly, Ms. Oberg spoke with staff in Judge Waddoups’ chambers who
looked into the issue. On November 4, 2011, staff informed Ms. Oberg that the Petition had arrive
in chambersquite someime beforg’ but that it had been assumed it was a courtesy copy for the
Judge’s law clerk, in other words, an extra copy that had been sent to chambers inarownmca
docket filing. Staff then put the Petition on the docket that same day (November 4, ROBLYI{(

8-12) Chambers staff informed Ms. Oberg that the envelope in which the Petition had not been
located. [(d. at ] 9.)

DISCUSSION

The determinative factor in considering the timeliness of Petit®filng is the date on
which Petitioner delivered tHetter into the prison mail system & a prison official. Under the
“prison mailbox rule,"apro se prisonesfiling is “considered timely if given to prison officials for
mailing prior to the filing deadline, regardless of when the court itselfveséhe documents.”
Pricev. Philpot, 420 F.3d 1158, 1163-40th Cir. 2005)(citing Houston v. Lack, 487 U.S. 266,
276 (1988). Arising originally in the context of a prisoner’s notice of appeal, the TenthiClras
explicitly expandedhe rule to fneasure thémeliness of a federal inmateinitial filing of a
motion to vacate his sentence pursuant to 28 U.S.C. § 226511164 (citindJnited States v.

Gray, 182 F.3d 762, 764, 765 n.4 (10th Cir. 1996))R. 3(d),Rs. Governing § 2255 Proceedings

for the U.S. Dist. Courts.? It is therefore irrelevant, for purposes of analyzing the period of
limitation, whenthe Petition was received in chambers. On the strend@tdfoneis sworn
declaration of signing under penalty of perjury, which is dated September 23, 20Ms.and
Oberds Affidavit corroborating whabccurred the court is satisfied that Petitioner passed the letter

into the prison mail system or to a prison official oleforeSeptember 27, 2011, the due date of

2|n fact, as Petitioner notes, the Sixth Cirduislooked at the data petitioner signs the motion under penalty of
perjuryas an indication of when the petition was fil&édwnsv. United Sates, 190 F.3d 468469 (6th Cir. 1999)

3



the§ 2255 Petition. Accordingly, the court finds that the Petition is not time barred and the
Government must address gstantive merits of Petitiorisrclaims.

As tothe substantive merits of his claims, Petitioner moved to amend his Petitiumen
15, 2012 (Dkt. No. 8) to add another ineffective assistance of codaise] this one relating to
failure of counsel to engage in plea negotiations. As the Government argdesn‘aaised in a
motion to amend a Section 22B%etition] filed after the expiration of theyear limitation period is
deemed to have been filed within one yealy if the claim‘relates backio the petitioner’s original
§ 2255 motion.” (Suppl. Resp. Opp. 8§ 2255 Pet. 4 [Dkt. No(cifshg Maylev. Feliz, 545 U.S.644
(2005).) Morevoer, the Tenth Circuit has explained that “an untimely amendment to a § 2255
motionwhich, by way of additional facts, clarifies or amplifies a clamtheory in the original
motionmay, in the District Cours discreton, relate back to the datetbe original motionf and
only if theoriginal motionwas timely filedand the proposed amendment does not seek to add a new
claimor toinsert a new theory into the case.” United States v. Espinoza-Saenz, 235 F.3d 501, 505
(10th Cir. 2000) (quotingynited Satesv. Thomas, 221 F.3d 430, 431 (3d Cir. 200Qnternal
additions and alterations omitted, emphasis added).

The court agrees with the Govarant that[e]Jven a broad reading of the Petitioreeclaims
in his original petition does not allow for a relating back.” (Suppl. Resp. Opp. § 2255 Pet. 4 [Dkt.
No. 13]) Whereas all of Petition&s initial claims relate to the search and seizureviolemce from
his vehicle, Petitionesittempts to add new claims in his Amendment relatingdea negtiations.It
is true that Petitioné&s claims relating to the search a®&zure mostly focus on ineffective
assistance of counsein failing to raisedefenses and legal argumergkating to thesearch and
seizuretha Petitione now believes should kia been raisedAnd the new claims also relates to
ineffective assistance of counsalbeit in the context of plea negotiations. Ptecisely because the
new claimfocuseson the plea negotiation phase—#atent aspect of the legal proceedirgs
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raises‘completely new claims of ineffective assistance of cotifis&ll as inEspinoza-Saenz and
therebyattempts'to add a new claim or to insert a new theory into the c&spihoza-Saenz, 235
F.3dat505. This would frustrafe] the intent of Congress that claims under 28 U.S.C. § 2255 be
advanced within one year after a judgment of conviction becomes fidalduotingUnited States
v. Duffus, 174 F.3d 333, 337 (3d Cir. 1999)he court therefore denies Petitioner’'s Motion to
Amend his Petition. (Dkt. No. 8.)

Finally, the court denies PetitiongiMotion to Supplement his Reply (Dkt. No. 15) as moot.
As noted aboveRetitioner may include any such factsaogument in his Reply to the
Government’s substantive Response omtleeits of the Petitionto the extent appropriate to
include in a Reply.

CONCLUSION

In sum,the courffinds that Petitionés claims are not timbarred. The court DENIES
Petitioners Motion to Amend his Petitior{Dkt. No. 8.)The court also DENIE®etitionets
Motion to Supplement his Reply (Dkt. No. 15) as moot.

SO ORDEREDis 1%th dayof June, 2013.

BY THE COURT:

Clark Waddoups
United States District Judge




