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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH,CENTRAL DIVISION

ROBERT PEDOCKIE, MEMORANDUM DECISION AND
ORDER OF DISMISSAL
Petitioner,

V.
Case No. 2:11-cv-01028-CW
ALFRED BIGELOW, Warden at the Utah
State Prison, District Judge Clark Waddoups

Respondent.

This matter is before the court on Petitiosgetition for writ of habeas corpus filed on
November 8, 2011 under 28 U.S.C. § 2254. The Bediti Robert Pedockie, is in state custody
and represents himself pro seeT@ourt has carefully considerdite petition, the response filed
by Respondent, Petitioner’s repgnd all relevant rules and sitdgry provisions. Because the
Petitioner is pro se, the cduinterprets the petition andupporting memoranda liberally.
Nevertheless, Petitioneriiequired to meet all of the required elements to state a claim for relief.
United States v. Lee Vang L@06 F.3d 1252, 1256 ({CCir. 2013.) Now being fully advised, it
is the judgment of the court that Petitioner’s éed claims either fail to raise a federal question
or are procedurally defaulted. Tbeurt therefore DISNMBSES the petition.

Procedural Background
First Trial. Petitioner was accused ofvimg kidnapped Nicole Sather on January 3,

2001. SeeState v. Pedockje2004 UT App 224, § 2, 95 P.3d 118P¢dockie 7). He was
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subsequently charged on February 13, 2001 wi#ith count of aggravated kidnapping, a first-
degree felonyld. at § 3. On April 10, 2001, Petitioner filed a notice that he was invoking the
120-day disposition provision of the Utah Code of Criminal Procedldeat § 4; Utah Code
Ann. § 77-29-1 (West 2001).Petitioner subsequéy filed a motion to dismiss for denial of a
speedy trial based on the 120-day disposition notideat § 14. In an order entered on August
26, 2002, the trial court denied Petitioner’s motideh. at I 20. Petitioner represented himself at
trial after the trial courdetermined that he had knowingind voluntarily waived his right to
counsel.ld. at 1 21. Petitioner wa®nvicted in October 2002 and sentenced in February 2003.
The trial court imposed an indeterminate prisenrm of ten years to kf and ordered that the

sentence run consecutively to the sent Petitioner wasrabdy serving.d. at  19.

First Direct Appeal. Petitioner timely appedlhis conviction, arguing that the trial court
erred in concluding that he had knowingly anduwtérily waived his right to counsel and in
denying his motion to dismiss on the ground that$tate violated his speedy trial rights under
Utah’s 120-day disposition statutdd. 4. The Utah Court of gpeals rejected Petitioner’s
speedy trial claim, but reversed his conaicton the waiver of counsel clainBeeid. at 1 29,
41. The State sought certiorari review beforeUteth Supreme Court on the waiver of the right
to counsel claim, which was granted, but neitther State nor Petitioner sought review of the
Court of Appeals decision denying Pietiter's 120-day speedy trial claim.See State v.

Pedockie 2006 UT 28, 1 22-23, 137 P.3d 71®ddockie ). The Utah Supreme Court

Section 77-29-1 was repealed on February 23, 26882007 Utah Laws 101.
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affirmed the Court of Appeals decision andifRener’s case was remanded for a new tridl. at
1 52.

Second Trial. In February 2007, Petitioner agsin tried and convicted of aggravated
kidnapping. As before, the trial court imposedeamtence of ten years to life and ordered the
sentence to run consecutively to the sroé Petitioner waslready serving. See State v.
Pedockie 2008 UT App 417, *1, 2008 WL 489918@P¢dockie II1).

Second Direct Appeal. Petitioner timefppealed from his conviction following the

retrial. He raised two claims of error, nagehat the trial court improperly admitted evidence
of his prior bad acts and failed gove him credit for time servedd. at *1-3. On November 14,
2008, in an unpublished memorandum decision, the Otaht of Appeals affirmed Petitioner’'s
conviction. Id. at *3. Petitioner’s petition for writ afertiorari to the Utah Supreme Court was
denied on March 4, 200%eeState v. Pedockj@07 P.3d 432 (Table)Pedockie IV).

State Post-Conviction Petition. On Smpber 21, 2009, Petitiondiled a state post-

conviction petition under Utah’s Post-ConvictionrRadies Act (“PCRA”). He raised numerous
claims alleging due process violations, prosecatonisconduct, trial court error, and ineffective
assistance of trial counsel. In addition, Petitioalso claimed that the delay longer than 120
days prior to his retrial following remand vicdalt his due process rights. On June 30, 2010, the
post-conviction court dismissed all of Petitioner’'s claims as either frivolous or procedurally
barred under the PCRA because they could haee baised on direct appeal, but were riéde

Pedockie v. Staj2010 UT App 298, *1, 2010 WL 426444@P¢dockie ¥).



Appeal from Dismissal of Post-Convicti®etition. Petitioner fild a timely notice of

appeal from the dismissal of his post-convictpmtition. Although not raed in his petition, in

his docketing statement Petitionsuggested that his court-apped appellate attorney was
ineffective for failing to raise all thissues Petitioner wanted raisdd. The Court of Appeals
summarily disposed of Petitioner’s appeal ortdDer 28, 2010 stating thaach issue raised by
[Petitioner] was known to him at the time of hisedir appeal and could have been raised at trial
or in his direct appeal but was notltd. The Court of Appeals also refused to consider his
ineffective assistance afppellate counsel claim because Ratgr “did not sufficiently raise the
issue of ineffective assistancé appellate counseh his original petition for post-conviction
relief; accordingly, we cannot nseider the issue on appealld. On March 31, 2011, the Utah
Supreme Court denied Petitionegpstition for writ of certiorari.

Current Federal Habeas Petition. On Nuber 8, 2011, Petitiomefiled his current

federal petition for writ of habeas corpusrguant to 28 U.S.C. § 2254. (Dkt. No. 1.)
Respondent responded to the petition on Janlidry2013 and requested that the petition be
dismissed. (Dkt. No. 18.Petitioner filed a reply on Ap 1, 2013. (Dkt. No. 26.)
Factual Background’
Nicole Sather began corresponding with tReter by telephone andgith letters in 1999
while he was in prison. After he was releage&eptember 2000, Petitioner gave Nicole rings,

they talked of marriage, and he often stayethwier in her home. B{ctober, however, the

2 The statement of facts is based upon facts setifottte State’s Brief on thAppeal for Conviction of
Aggravated Kidnapping which contains citations to the teaebrd. (Dkt. No. 18-10.) Petitioner has objected to the
Proposed Order submitted by Respondent, but did not ob@dhthstatement of facts did not accurately reflect the
record. (Dkt. No. 33.)
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relationship began to deteriorated in November it came to a@md. Still, Petitioner continued
to call her and leave messagels the early morning hours afanuary 3, 2001, shortly after
Nicole got home from work, Petitioner knockewl her door. She talked to him through the door
and asked him to leave, but he insisted on conmrtg get the rings hbad given her. Nicole
opened the door and Petitioner came in. Someone else then knocked and Petitioner opened the
door. It was Petitioner's cousin, Justin Pedockie. Justin came in, walked to the kitchen, and
disconnected Nicole’s phones.

Nicole hurried to her bedrooto get the rings. She gaveethings to Petitioner and told
him to leave, but he insisted that she godarde with him. Whershe objected, Petitioner
gestured to Justin, who got out of the truck aatked up the entryway holding a black gun with
a banana clip. Petitioner told her to get in the truck or he would shoot her on the spot. Feeling
she had no choice, Nicole got in the truck wile two of them. As they drove, Petitioner
repeatedly threaten to kill NicoleThey exited the freeway at Payson and traveled to a horse
farm where Petitioner’s friend Karen resided.m@&where on or near the farm, Petitioner parked
the truck in the middle of anadfated road, and he and Justjat out to relieve themselves.
Petitioner told Justin nao shoot Nicole “until she’s ithe well,” which was located a short
distance away.

Nicole, who was still in the truck, noticed tHatitioner had left the keys in the ignition
and so she moved over to the drig seat in an attempt to escape. Petitioner noticed her
movement and they began to fight. Nicole wag &b start the truck, put it in gear, and pushed

on the gas, but Justin then simdb the truck and the truck stogpeNicole, sitting alone in the
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cab, grabbed a mobile phone from the glove box hoping to call someone. Petitioner saw her, ran
around the truck, jumped on top of her, ijrad the phone, and started choking her and
threatening to kill her. Petitioner and Justierthgot back in the truck with Nicole and they
drove away. Petitioner contied to threaten Nicole dse drove. After driving around,
Petitioner dropped Justin off in West Vallend then continued driving toward Ogden.
Eventually, he drove Nicoleack to her home.

While at Nicole’s home, Petitioner and Nicole fell asleep. After Petitioner awoke, he
ordered her back in the truck and he drove tovrank City. Petitionecontinued threatening to
kill Nicole as he drove. When he stopped fos @& Bell's gas station at the Silver Creek
junction, Nicole believed this would be her |lastance to escape. As they were leaving the
station, she saw a set of stairs. She bolted estdirs, which led to a group of showers, and
hurried into one of them and shut and lockseldoor behind her. After 20 minutes she came out
and saw Petitioner driving his truck over theefway interchange. Someone had called police
and a Summit County police officer was dispatcttethe gas station to pick up Nicole.

On February 13, 2001 Petitioner was chargdt wme count of aggravated kidnapping, a
first-degree felony.

Discussion

Petitioner's state speedy trial claim fails to raise a federal question and is
procedurally defaulted.

In his first claim for relief, Petitioner asse that the trial codrrfailed to dismiss the

charges against him after expiration of 120 dags the time he filed his 120-day disposition



notice and request for a speedy trial pursdariJtah Code Ann. 8 77-29-1 (West 2008ee
Habeas Pet. at 7. Therefore, he argues, mstitational rights to a speedy trial were violated
and the trial court lacked jurisdiction bold a trial on the chges against himld.

A. No federal question is presented.

Petitioner’s claim only allegea violation based on state laamd, therefore, it fails to
raise a federal question. While Petitioner asserts thabhtitutionalrights were violated, his
argument establishes that he is not, in falleging a violation of his federal constitutional
speedy trial rights. First, in support of tluksim, Petitioner neither méons nor cites to the
United States Constitution or any other lak the United States. Second, unlike Sixth
Amendment speedy trial claims, which involvedetermination of the flength of delay, the
reason for the delay, the defendant’s assertiohi®fright, and prejude to the defendant,”
Barker v. Wingo407 U.S. 514, 530 (1972), Petitioreerentire argument is based on a
mathematical calculation involving theatt 120-day disposition statut&eeHabeas Pet. at 7.
The United States Supreme Court has “stated margstthat ‘federal habeas corpus relief does
not lie for errors of state law.”Estelle v. McGuire502 U.S. 62, 67 (1991) (quotingwis v.
Jeffers, 497 U.S. 764, 780 (1990)5ee alsd’ulley v. Harris 465 U.S. 37, 41 (1984) (“A federal
court may not issue the writ on the basisigerceived error adtate law.”).

The Supreme Court has repeatedly emphasited it is not the province of a federal
habeas court to reexamine staburt determinations on saw questions. In conducting
habeas review, a federal court is limited deciding whether a omviction violated the

Constitution, laws, or treaties of the United Stated! at 67-68 (citing 28 U.S.C. § 2241).
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Because Petitioner’s claim is based solely on agedleviolation of a state speedy trial statute, it
does not raise a federal question. Therefore, fuféftkeral habeas review of this state-law-based
claim is unwarrantedSeelarson v. Pattersgn2:09-CV-989-PMW, 201 WL 129485 (D. Utah
Jan. 14, 2011) (unpublished) (“Petitioner’s firgguanent that the trial court should have, under
Utah’s speedy-trial statute, dismissed the chaagesnst him is based entirely on state law. . . .
Therefore, this Court will not further consider this state-law-based argumeb¢é)alscott v.
Murphy, 343 F. App’x 338, 340 (10th Cir. 2009) @efing petitioner’'s speedy trial claim that
“involve[d] purely matters of state law.”Poe v. Caspari39 F.3d 204, 207 (8th Cir. 1994)
(“Violation by state officials ofa state speedy trial law, takeroé, does not present a federal
claim reviewable on habeas petition.Williams v. Chrans894 F.2d 928, 937 (7th Cir. 1990)
(state appellate court’s decision alleged violation of state 12{xy speedy trial statute was not
subject to federal habeas review).

B. The claim is procedurally defaulted.

In addition, Petitioner’s claim that Utah’s @@y speedy trial statute was violated prior
to his first trial is also procedurally defaudtbecause it was never presented, and cannot now be
presented, to the Utah Supremeu@o A state prisoneseeking federal habe relief must first
exhaust state remedies with respect talaiins presented to the federal cousee28 U.S.C. §
2254(b) & (c). See alsdPicard v. Connoy404 U.S. 270, 275 (1971Miranda v. Cooper967
F.2d 392, 397 (10th Cir. 1992). “The exhaustion requénat is satisfied if the issues have been

‘properly presented to the highedate court, either by directview of the conviction or in a



postconviction attack.”Brown v. Shanksl85 F.3d 1122, 1124 (10th Cir. 1999) (quotideyer
v. Kansas State Penitentiaiy6 F.3d 1531, 1534 (10th Cir. 1994)).

Following Petitioner’s conviction and sentence&ghis first trial, he raised a claim on
direct appeal before the Utah Court of Appdahlat the State violated his speedy trial rights
under Utah’s 120-day disposition statugeePedockie | 2004 UT App 224 at § 4. The Court of
Appeals rejected Petitioner’sagin, but reversed his convictiam the ground thahe trial court
failed to establish that Petitioner knowingly and intelligently waived his right to couBseid.
at § 41. The State sought certiorari review teetbe Utah Supreme Court on the waiver of the
right to counsel claim, but nbgr the State nor Pebttier sought review dhe Court of Appeals
decision denying Petitioner’s 120-day speedy trial claseePedockie 1) 2006 UT 28 at 1 22-
23. Therefore, the 120-day speetyal claim raised inthe context of Pdtoner’s first trial,
which he now raises in his federal habeastipe, was never presented to the Utah Supreme
Court, and therefore was not exhausted.

Nevertheless, a petitioner is deemed to redeusted his state remedies with respect to
a federal habeas claim if statdiebis no longer available himCastille v. Peoples489 U.S.
346, 351 (1989) (“The requisite exhaustion may nonesiseéxist, of course, if it is clear that
[petitioner’s] claims are now procedurally barredder [state] law.”). That is, “if state-court
remedies are no longer availablechese the [petitioner] failed womply withthe deadline for
seeking state-court review or for taking an egdpthose remedies arechnically exhausted.”
Woodford v. Ngp548 U.S. 81, 93 (2006)See alsdColeman v. Thompsp®01 U.S. 722, 732

(1991) (a “habeas petitioner who has defaulésl federal claims irstate court meets the
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technical requirements for exhaustion [bechudwre are no stateemedies any longer
‘available’ to him.”).

But, “if a petitioner fails to exhaust available state remedies and the court to which the
petitioner would be required to present hismkiin order to meet the exhaustion requirement
would find the claims procedurally barred, thie claim is procedurally defaultedJones v.
Jones 163 F.3d 285, 296 (5th Cir. 1998) (citats and quotation marks omittedfee also
Parkhurst v. Shillinger128 F.3d 1366, 1370 (10th Cir. 1997WWhere the reason a petitioner
has exhausted his state remedies is becausaddailed to comply with a state procedural
requirement for bringing the claim, there is ater and separate bar to federal review, namely
procedural default.”). “In other words, wherdéal habeas claims ‘are “technically” exhausted
because . . . [petitioner] allowéus state law remedies to lapse without presenting his claims to
the state courts . . . [,] there is no substhmlifference between nonexhaustion and procedural
default.”” Jones 163 F.3d at 296 (quotiniylagouirk v. Phillips, 144 F.3d 348, 358 (5th
Cir.1998)). See alsdNoodford 548 U.S. at 93 (technicakleaustion “does not automatically
entitle the habeas petitioner to litigate his or haint$ in federal court. Instead, if the petitioner
procedurally defaulted those claims, the [peti&r] generally is barred from asserting those
claims in a federal habeas proceeding.”).

In Petitioner’s case, he can no longer seékfrin state court allegig a violation of his
120-day speedy trial right as it applies to his firist tr After the Utah Court of Appeals rejected
this claim, his avenue for relief was to seeHlioeari review with the Uih Supreme Court. He

opted not to do so. At that point, his only altive was to file a gigion for post-conviction
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relief indirectly challenging th€ourt of Appeals decision byaiming that his appellate counsel
was ineffective for failing to seek certioraeview of the 120-day speedy trial claim.

Under the PCRA, a petition for post-convicti@lief must be filed “within one year after
the cause of action accrue[s].” Utah Code AQ78B-9-107(1). Given the facts of Petitioner’s
case, his cause of action aged on the “last day for filing a pgon for writ of certiorari in the
Utah Supreme Court . . . if no petition for writ of certiorari is file¢d”? 8 78B-9-107(2)(c). The
Court of Appeals’ decision oRetitioner's 120-day speedy trielaim became final on July 1,
2004. Petitioner had 30 days from that dateeekscertiorari review with the Utah Supreme
Court. SeeUtah R. App. P. 48(a) (“A petition for writ of certioramust be filed with the Clerk
of the Supreme Court within 30ays after the entry of th&nal decision by the Court of
Appeals.”). Because he did not seek certioraview, Petitioner’'s cause of action accrued on
August 2, 2004. Consequently, any post-convictiditipe would have been due no later than
August 2, 2005. Thus, at this point, any attelmhpPetitioner to either directly raise his 120-day
speedy trial claim as it applies tcHirst trial in a state collaterakttion, or to indirectly raise this
issue via a claim of ineffective assistanceappellate counsel, would be time-barred under the
PCRA. Therefore, Petitioner's 120-day speedwl tclaim as applied to his first trial is
“technically exhausted” and predurally defaulted for purposetfederal habeas review.

This bar may be overcome, but only if Petitioner “can demonstrate cause for the default

and actual prejudice as a resultloé alleged violation of federlw, or demonstrate that failure

3petitioner could not viably raise his 120-day speedy trial claim in a post-conviction petition. Any such
claim would clearly have been procedurally barreseeUtah Code Ann. § 78B-9-106(1)(b) (“A person is not
eligible for relief . . . upon any ground that was raisedr addressed at trial or on appeal.”) (emphasis added).
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to consider the claims will result infandamental miscarriage of justiceColeman 501 U.S. at
750. See alsd&ngle v. Isaac456 U.S. 107, 129 (1982) (“[W]henpaocedural defalt bars state
litigation of a constitutional claim, a state prisongy not obtain federal habeas relief absent a
showing of cause and actual prejudice.”). This exception is satisfied only if Petitioner
establisheboth cause for the failure to present the meofthis claim to the Utah Supreme Court
and actual prejudice. In order to meet tleause” standard, Petitiongrust show that “some
objective factor external to the defense impedisdcompliance with Utah’s procedural rules.”
Dulin v. Cook 957 F.2d 758, 760 (10th Cir. 1992) (citations omitted). “As for prejudice, a
petitioner must show ‘not merely that the errofshe trial created a possibility of prejudice, but
that they worked to his actual and substantialdiiaatage, infecting his engi trial with error of
constitutional dimensions.”Richie v. Sirmons563 F. Supp. 2d 1250, 1272 (N.D. Okla. 2008)
affd sub nomRichie v. Workman599 F.3d 1131 (10th Cir. 2010) (quotikinited States v.
Frady, 456 U.S. 152, 170 (1982)).

“Petitioner has the burden of showing caasel prejudice to oveome a procedural
default.” Hinkle v. Randlg271 F.3d 239, 245 (6th Cir. 2001). But nowhere in his habeas
petition does Petitioner mentiont Eone attempt to establisha@wen the most limited way, that
cause and prejudice or a miscarriage of justigst élxat would allow federal habeas review of
his procedurally defaulted claimlherefore, the Court finds thdar this reason as well, further

review of Petitioner's 120-day speedy trial claim is unwarrahted.

“Petitioner did raise a 120-day speedy trial claim in a timely filed post-conviction petition following direct
review of his conviction and sentence after his seconid bt this claim applied only to the time between remand
and retrial. It was not the same claim he raised on diygmeal after his first trial and it is not the same claim he
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Il. Petitioner’s ineffective assstance of trial counsel claims procedurally defaulted.

Petitioner argues in his second claim for fefi@t his trial counsel was “ineffective in
failing to adequately represent tpetitioner during trialfailing and/or refusing to file motions to
preserve the petitioner's issue[s] for appeal[,] and failing to call witnesses that petitioner
requested.” Habeas Pet. at 21. He furtheremdhbat he informed trial counsel of 21 possible
witnesses that could testify fahe defense, but that counsehly called four witnesses.
According to Petitioner, had trial counsel fildte motions and called the witnesses Petitioner
had requested, “there waluhave been a different outcome at trialld. Petitioner fails to
provide evidence or even a proffer of what th&timony of the additional withesses would have
been and how that would have provided a reasonable doubt that he was guilty of the conduct for
which he was convicted.

Petitioner’s ineffective assistance of trial counsel claim is procedurally defaulted for
purposes of federal habeas review becauseclhils was determined to be procedurally barred

in state court. As explained patitioner seeking federal habeabafemust first exhaust his state

now raises in his current habeas petition. But even i€lim he now raises were the same claim he raised in his
state post-conviction petition, i.e., that there was a 120-dzgdgptrial violation as applied to his second trial, that

claim is also procedurally defaulted for purposes of federal review. The Utah Court of Appeals expressly
determined that all of the claims raised in Petitioner’s post-conviction petition, which would have included his 120-
day speedy trial claim, were procedurally barred. Citinthe procedural bar provision of the PCRA, the Court of
Appeals held that “each issue raisedPgtitioner] was known to him at the tiroéhis direct appal and could have

been raised at trial or insdirect appeal but was notPedockie Y2010 UT App 298 at *1.See alsdJtah Code

Ann. § 78B-9-106(1)(c) (stating that a person is ineligibterelief under the PCRA if the ground relied on “could

have been but was not raised at trial or on appeal:'le Utah Supreme Court subsequently rejected Petitioner’s
petition for writ of certiorari, thereby summarily affirmirige Court of Appeals decision. Thus, Petitioner’s claim

was plainly rejected on the basis of a state procedural BézYIst v. Nunnemakeb01 U.S. 797, 803 (1991)
(“IWihere . . . the last reasoned opinion on the claim eitlylitnposes a procedural default, we will presume that a

later decision rejecting the claim did not silently disregard that bar and consider the merits.”). Because Petitioner
does not establish cause and actual prejudice for the default, even if the claim he now raises in his habeas petition
were the same claim he raised in his state post-conviction petition, he has not met his burden of demonstrating that
he may proceed with this procedurally defaulted claim.
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remedies by properly presenting his claim “to thghbst state court, eithéy direct review of

the conviction or in a postconviction attackDever, 36 F.3d at 1534. In Petitioner’'s case, he
raised an ineffective assistance of trial count®m in his state post-conviction action following
direct appellate review after retrial. The posnviction court determined that Petitioner’'s
ineffective assistance of counsel claim cobllve been, but was noaised on appeal and,
therefore, was procedurally barre8eeUtah Code Ann. § 78B-9-106(1)(c) (stating that a person
is ineligible for relief under the@®RA if the claim raised “could have been but was not raised at
trial or on appeal.”).

Petitioner timely appealed the post-cotioie court’'s ruling to the Utah Court of
Appeals. On October 28, 2010, the Court gdpgals affirmed the post-conviction court’s
decision and expressly held that all oftiRener's post-convictio claims, including his
ineffective assistance of trial counsel claim, werecedurally barred. Citing to the procedural
bar provisions of the PCRA, the Court of Appdattd that “each issue raised by [Petitioner] was
known to him at the time of his direct appeal andld have been raised at trial or in his direct
appeal but was not.” Pedockie YV 2010 UT App 298 at *1. The Utah Supreme Court
subsequently rejected Petitioner’s petition foitwf certiorari, thereby summarily affirming the
Court of Appeals decision that Petitioner’s ineffective assistandgiabfcounsel claim was
procedurally barred. Thus, Petitioner's clamas plainly rejected on the basis of a state
procedural rule. SeeYlst v. Nunnemakeb01 U.S. 797, 803 (1991) (“[W]here . . . the last
reasoned opinion on the claim explicitly imposeprocedural default, we will presume that a

later decision rejecting the claim did not silerdlgregard that bar armbnsider the merits.”).
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When a petitioner “fails to obtain consideration of a claim by a state court . . . due to a
state procedural rule that prevenhe state courts from reacgithe merits othe petitioner’s
claim, that claim is procedurally defaulteddamay not be considerday the federal court on
habeas review."Seymour v. Walkef24 F.3d 542, 549-50 (6th Cir. 2000) (citMginwright v.
Sykes,433 U.S. 72, 80, 84-87 (1977)). As explaindtt only exception to this rule is if
Petitioner is able to demonstratause and prejudice tmat a failure to consider the claim will
result in a fundamental miscarriage of justiceeeEngle 456 U.S. at 129. Again, however,
nowhere in his habeas petition does Petiticsduress this exception. Because Petitioner’s
ineffective assistance of trial counsel claimprecedurally defaulted and because he has not
shown cause and prejudice for the default, further review of this claim is unwarranted.

lll.  Petitioner's ineffective assistance of appellate counsel claim is procedurally
defaulted.

Petitioner argues in his third claifor relief that his “[a]ppelite counsel was ineffective
by failing to file an adequate and proper appeal on petitioner's behalf.” Habeas Pet. at 22.
Petitioner claims that he wrote l@ppellate attorney and instructed him on what issues to raise in
the direct appeal, but that afipée counsel failed to abide by Petitioner’s instructiolus.at 20.
As a result, Petitioner argues that his appet#tmney’s performance “irreparably harmed [him]

and his constitutional rights to be adequatedpresented by appellate counsel have been

® This claim is included in the section of the Petition that the Petitioner labels as “Ground Two: Petitioner’s
rights were violated when he was forced to accept euointed attorneys that diwbt adequately represent his
best interest and would not file proper motions and preserve the petitioner’s trial rights to allow issues to be
addressed on appeal.”
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violated.” Id at 22. Petitioner fails to demonstrate that the arguments, if they had have been
raised, would have changed the outcome on appeal.

Petitioner’s ineffective assistance of apaielcounsel claim is échnically exhausted”
and procedurally defaulted for purposes of fedeedleas review because he failed to raise this
claim in his petition for post-comtion relief, the Utah Court of Appeals refused to consider it,
and the Utah Supreme Court summarily affirnted Court of Appeals decision. Petitioner
specifically alleged in his post-nuiction petition that he received ineffective assistance of
counsel based on alleged errors committedng trial, but nowhere in his petition did he ever
allege, claim, or argue that his appellateratty provided ineffective representation. Because
Petitioner’s ineffective assistance of appellatinsel claim was not @perly raised in his
original petition, this issue wasever mentioned, discussed, addex, or ruled on in the post-
conviction court’s findigs and conclusions.

Petitioner subsequently aggded the post-conviction cowgtdecision to the Utah Court
of Appeals. In his docketing statement, Patigtiosuggested that hiswb-appointed appellate
attorney was ineffective for failing to raise alettssues Petitioner wantedised. The Court of
Appeals refused to consider this claim, statirgg fretitioner “did not dticiently raise the issue
of ineffective assistance of appellate counsehigoriginal petition fo post-conviction relief;
accordingly, we cannot consider the issue on app&sdockie Y2010 UT App 298 at *1. The
Court explained that a “claim for ineffective atance of appellate counsel is distinct from a
claim for ineffective assistance tfial counsel, especially ithe two attorneys are different.

Thus, reference to allegedly ineffective assistarfdeial counsel is insufficient to raise an issue
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of ineffective assistanaef appellate counsel.ld. Because Petitioner only raised an ineffective
assistance dfial counsel claim in his post-conviction getn, his “attempt to raise the issue of
ineffective assistance @fppellatecounsel in his response tcetlState’s motion to dismiss was
inadequate.”ld. (emphasis added).

Petitioner then sought certioraeview with the Utah Supme Court, which was denied.
The Supreme Court’s denial otrtiorari operated as a sunmyaffirmance of the Court of
Appeals’ refusal to consider P@ner’s ineffective assistance appellate counsel claim. Thus,
Petitioner’s ineffective assistanoé appellate counsel claim wagver properly presented to or
considered by the Utah Suprer@eurt and, consequently, nevexpressly exhausted in state
court. SeeBrown, 185 F.3d at 1124. Petitioner’s only avenueréief at this point would be to
raise this claim in a successive post-convictiontipati But even if he were to attempt this, his
claim would be barred by state procedural ruléthe PCRA mandates that a person is not
eligible for relief on the basis of any claimath‘could have been, but was not, raised in a
previous request for post-conviction relief.Utah Code Ann. § 78B-9-106(1)(d). Clearly,
Petitioner could have raised hieffective assistance of appellate counsel claim in his first post-
conviction petition, but he failed to do soTherefore, under the PCRA Petitioner is now
prevented from obtaining state court review afttblaim. But, as explained, when a petitioner
fails to present his habeas claim to the higbtge court and state-court remedies are no longer
available because the petitioner “failed to ctynwith the deadline for seeking state-court
review or for taking an appeal, thosamedies are technically exhaustedoodford 548 U.S.

at 93. And claims that are technicadlyhausted are procedurally defaulted.
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Federal habeas review of this claimpmohibited unless Petither “can demonstrate
cause for the default and actual prejudice as dtrekthe alleged violatin of federal law, or
demonstrate that failure to coder the claim[] will result ina fundamental miscarriage of
justice.” Coleman 501 U.S. at 750. Again, however, nowhere in his habeas petition does
Petitioner address this exception. Because Petitiomeffective assistance of appellate counsel
claim is procedurally defaulted and because he has not shown cause and prejudice for the default,
further review of this claim is unwarranted.

IV.  Petitioner's claim that his due process rights were violated is procedurally
defaulted.

In his last claim for relief, Petitioner argsi that his due prose rights were “violated
when the State failed to provide exculpatory evodeim the form of video surveillance from the
store in which it was alleged petitioner being thesie][ Habeas Pet. at 22. According to
Petitioner, the surveillance video from Bell's gaation, where Nicole ated she escaped, would
have shown that he was not present, as Niantkthe State claimed. Had this evidence been
disclosed, Petitioner argues that the outcoiras trial would hae been differentSeeid.

This claim is also technically exhaustad procedurally deféed. Although Petitioner
was aware of the existence of the surveillance tapesrly as his first trial and certainly no later
than his second trial, he never raised a claim, either on direct appellate review or in a post-
conviction petition, that his due process rightseméolated by the alleged non-disclosure of the
tapes. SeePedockie | 2004 UT App 224 at Y 1Pedockie 1l) 2008 UT App 417 at *1.

Therefore, this claim has never been presentéthéohighest state court.” Furthermore, he can
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no longer obtain relief in state wad for his claim. The time faraising claims on direct review,

of course, has long since pass&eeUtah R. App. P. 4(a) (“[T]he notice of appeal . . . shall be
filed with the clerk of the trial court within 30 days after the date of entry of the judgment or
order appealed from.”). Moreover, because Peid failed to raise this claim in his original
post-conviction petition, his only avenue for statefeat this point would be to raise it in a
successive post-conviction petition. But even ifMege to attempt to do this, his claim would be
barred by state procedural rules. As explaitieel PCRA mandates thajparson is not eligible

for relief on the basis of any claim that “colidve been, but was not, raised in a previous
request for post-conviction relief.” Utah Coden. 8 78B-9-106(1)(d). Petitioner could have
raised his claim in his originglost-conviction petition, but heilad to do so. Under the PCRA

he is now procedurally barred from seeking state court relief on this claim. “Where the reason a
petitioner has exhausted his state remedidsetsause he has failed to comply with a state
procedural requirement for brimgj the claim, there is a further and separate bar to federal
review, namely procedural defaultParkhurst 128 F.3d at 1370.

Consequently, federal habeas review R#titioner's claim isprohibited unless he
demonstrates cause and prejudice as a resuleddlibged violation of f#eral law or that not
considering his claim would constitutéfummdamental miscarriage of justic&eeColeman 501
U.S. at 750. Again, however, although it is Patikiowho bears “the burden of showing cause
and prejudice to overcome a procedural defatlirikle, 271 F.3d at 245, nowhere in his habeas

petition does he address any exception to the procedural default rule. Because Petitioner’'s non-
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disclosure of surveillance tapes claim isqadurally defaulted and bause he has not shown
cause and prejudice for this default, furthensideration of Petitiones’claim is unwarranted.
Certificate of Appealablility

When a district court issues a final ordeaihabeas proceedingwhich the detention
complained of arises out of process issued by a State Court, 2255, the court must address
whether a certificate ofpgealability should be issd. “A certificate ofappealability may issue .
.. only if the applicant has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). Petitioner has failed tdkma substantial showing that he was denied a
constitutional right. Accordingly, the court dengsertificate of appealdity in his case for his
Section 2254 motions.

Conclusion

All of the claims Petitioner raises in hisheas petition either fail to present a federal
guestion or are procedurally daefeed. Consequently, the Court concludes that there is no legal
basis to consider the merits of Petitioaelaims and dismissal is appropriate.

ORDER

IT IS HEREBY ORDERED that Petitioner'petition for writ of habeas corpus is

dismissed because the claims hisas either fail to raise a faedd question or are procedurally

defaulted.
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The Clerk of the Court is direzd to close this case forthwith.
DATED January 27, 2014.

BY THE COURT

(st Tl
JUDGECLARK WADDOUPS

United States District Court
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