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IN THE UNITED STATES COURTFOR THE DISTRICT OF UTAH
CENTRALDIVISION

TERENCE PENGRA

Plaintiff, MEMORANDUM DECISIONAND
ORDER ON DEFENDANT QWEST
CORPORATION’S MOTION TO

DISMISS
VS.
QWEST CORPORATION, Case No. 2:11-CV-1034 TS
COMMUNICATION WORKERS OF
AMERICA,
Defendants.

This matter is before the Court on Defend@mtest Corporation’é'Qwest”) Motion to

Dismiss pursuant to Fed. R. Civ. P. 12(b)(6).
. BACKGROUND

Qwest moves to dismiss Plaintiff TererRengra’s (“Mr. Pengra”) Second Amended
Complaint. The Court previously granteéve to allow Mr. Pengra to file an amended
complaint in order to assert claims agai@stest pursuant to 8§ 301 tife Labor Management
Relations Act (“LMRA")?

Mr. Pengra originally worked for Qwest infRaCity, Utah until he was terminated in

2004 or 2005. Mr. Pengra successfultshallenged his terminaii through the Communications
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Workers of America (the “CWA”) under é¢hCollective Bargaining Agreement (“CBA")
between Qwest and the CWAIn September 2005, pursuant to a settlement agreement, Mr.
Pengra was reinstated to warkQwest's Provo, Utah office.However, Mr. Pengra was under
the impression that he would be reinstated winer had previously worked, in Qwest’s Park
City, Utah office® Mr. Pengra formally complained abdhts situation ad as a result Qwest
and the CWA agreed to an amended settlement agreément.

The amended settlement agreement providadhin. Pengra would bgiven priority to
transfer to an available dtisn in the Park City offic&. Mr. Pengra alleges that Qwest breached
the amended settlement agreement by transfemiogndividuals to the Park City office in 2007
and 2009. Mr. Pengra alleges that he repeateplgstioned and complained to Qwest because
he believed those transfers were a violation of the amended settlement agf@entiegedly,
he was told that the companydhide right to transfer thosedividuals without violating the
amended settlement agreemént.

According to Mr. Pengra, he sought the help of the CWA in order to have the amended

settlement agreement enforcddMr. Pengra claims to haved two phone conversations with
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Annette Cunningham (“Ms. Cunningham”), awlividual he believed veathe CWA presiderit
In the first conversation, taleges Ms. Cunningham said she would look into the nidttir.
the second conversation, Mr. Pengra allegasMs. Cunningham requested a copy of the
amended settlement agreement because the CWA had apparently lost ts opPengra
further alleges that from this point forwavts. Cunningham did not takeny further action in
response to Mr. Pengra’s requests for enfosserof the amended settlement agreerfient.

Mr. Pengra alleges his attornegnt a letter to Qweshd CWA officials on February 23,
2011, notifying them of Mr. Pengra’s conceaisut non-compliance with the amended
settlement agreemetit. He further alleges that, othemtha response from Qwest’s in-house
attorney indicating that theyould look into the matter, no filner action or communication has
taken place to resolve the matt®rin the Second Amended Complaint, Mr. Pengra alleges that
Qwest’s failure to comply with the amendsegttiement agreement on behalf of Mr. Pengra
violates § 301 of the LMRA? Mr. Pengra also alleges that the CWA's failure to seek
enforcement of the agreement is a breach of the duty of fair represefftation.

Qwest moves to dismiss the complaint purstafted. R. Civ. P. 12(b)(6) for failure to

state a claim upon which relief can be grantezhbse: 1) Plaintiff has not alleged arbitrary,
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discriminatory, or bad faith conduct by the unionPRintiff has not alleged that he exhausted
his administrative remedies; and”gintiff has not filed a claim wihin the statute of limitations.
[I. STANDARD OF REVIEW

In considering a motion to dismiss for failure to state a claim upon which relief can be
granted under Fed. R. Civ. P. 12(b)(6), all weiguled factual allegatiorss distinguished from
conclusory allegations, are accepésdrue and viewed in the ligitost favorable to Plaintiff as
the nonmoving part§* Plaintiff must providé¢enough facts to state a claim to relief that is
plausible on its face’® which requires “more than amadorned, the-defendant-unlawfully
harmed-me accusatio® “A pleading that offers ‘labsland conclusions’ or ‘a formulaic
recitation of the elements of a cause of actudhnot do.” Nor does a complaint suffice if it
tenders ‘naked assertion[s]' devaiti‘further factual enhancement®

[1l. ANALYSIS

A. THE DUTY OF FAIRREPRESENTATION

A hybrid claim under § 301 of the LMRA iscéaim against either the CWA, Qwest, or
both?* An essential element to a hybrid § 30dirl against either the CWA or Qwest is a
demonstration that the union breaclitsctuty of fair representatidfi. A breach of the duty of

fair representation by a union is representative conduct that is of a “discriminatory, dishonest,
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arbitrary, or perfunctory fashiorf” Qwest argues that Mr. Pendgadls to sufficiently plead that
the CWA'’s conduct breached iisity of fair representatioff. “A union’s actions are arbitrary
only if, in light of the factuaénd legal landscape at the timelod union’s actions, the union’s
behavior is so far outside a ‘wide rar@gfaeasonableness’ &s be irrational.®® In Mr. Pengra’s
Second Amended Complaint he states,

At the present time, [Mr. Pengra] is not alleging the Union fraudulently concealed

the fact that it was not pursuing his aot&i or affirmatively led him to believe it

was pursuing his claims when it was, atti, not doing so. Rather, he is alleging

the Union should have taken decisigetion to enforce the Amendment and

remedy any violations [and] failed to take any action atall.

There are no allegations by Mr. Pengra thatCWA'’s inaction was in response to any
formal grievance filed by Mr. Pengra. Theutt's examination of formal union decisions and
negotiations must be highly deferenffalThis deference is essential to ensuring the
effectiveness of collective bargainiffg.Mr. Pengra’s assertion is simply that no action was
taken by the CWA, not that the CWA was actingmarbitrary or discriminatory fashion.

Because Mr. Pengra claims that the CWA'’s ir@attvas not in response to a formal grievance

and that it was not fraudulent in naturee tbourt finds that MiPengra’s Second Amended
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Complaint does not sufficientlylead that the CWA'’s conduct was “outside a ‘wide range of
reasonableness’ as to be irrational.”
B. EXHAUSTION OF ADMINISTRATIVE REMEDIES

Mr. Pengra must demonstrate that he first eshed all available gri@nce or arbitration
remedies through the union before he can bring suit against his employer to make a successful
hybrid claim under § 301 of the LMRX. In the Second Amended Complaint, Mr. Pengra states
“he exhausted his administrative remedi€s3uch a conclusory claim is insufficient under
Twomblyandigbal. Additionally, in the Second Amended Complaint, Mr. Pengra states that he
“did not actually and personally invoke any formal grievance procedtheslthough Mr.
Pengra “repeatedly questioned” and “raised comfgdato Qwest, such actions fall short of
satisfying the CBA'’s grievare and arbitration proce3%.

In his Second Amended Complaint, Mr. Pengontends that that the February 23, 2011
letter served as a formal request for fair representatidtowever, this letter fails to comply
with the CBA grievance process because theastguas not made within thirty days of the
events giving rise to the griance. There are no additiordllegations thair. Pengra took
formal steps to resolve the issue with either@WA or Quest. Merely complaining verbally
falls short of a formal complaint under the CBA. For the foregoing reasons, the Court finds that

Mr. Pengra has failed to sufficity plead that he exhaustéds administrative remedies.
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C. STATUTE OF LIMITATIONS
The statute of limitations for aaiin under § 301 of the LMRA is six montffs.
Because the Second Amended Complaint faifgdte a claim upon which relief can be granted
the Court finds that a determination of whetbenot Mr. Pengra hastssfied the statute of
limitations is irrelevant and will not address this issue.
IV. CONCLUSION

Based on the forgoing, the Court finds that Pengra has failed to state a claim upon
which relief can be granted and will teérre grant Qwest’'s Motion to Dismiss.

It is therefore ORDERED that Defenda@ivest Corporation’s Motion to Dismiss
(Docket No. 12) is GRANTED. The Clerk of th@@t instructed to close this case forthwith.

DATED July 6, 2012.

BY THE COURT:

TED iVWA
United”St District Judge
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