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Attorneys for Kern River Gas Transmission Co.

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UT AH, CENTRAL DIVISION

SOUTHEAST DIRECTIONAL DRILLING,

LLC, a Minnesota limited liability company, MEMORANDUM DECISION and

ORDER GRANTING KERN RIVER GAS
TRANSMISSION COMPANY’S
MOTION FOR PARTIAL SUMMARY
JUDGMENT AS TO SOUTHEAST
DIRECTIONAL DRILLING, LLC'S
FIRST CLAIM FOR RELIEF

Plaintiff,
VS.

KERN RIVER GAS TRANSMISSION
COMPANY, a Texas general partnership, a
BARNARD PIPELINE, INC., a Montana
corporation,

d
Case No. 2:11-cv-1035

Defendants. Judge David Nuffer
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This matter came before the Court on Octé)@012 for hearing oDefendant Kern River
Gas Transmission Company’s (“Kern RiveMption for Partial Summary Judgment as to
Southeast Directional Drilling, LLS First Claim for Relief (Dkt#44) (“Motion”). Plaintiff
Southeast Directional Drilling, LLC (“SEDD”) wagpresented by Kyle E. Hart and Theodore v.

Roberts; Barnard Pipeline, Inc. (“Barnara/as represented by R. Miles Stanislaw and

Dockets.Justia.com


http://dockets.justia.com/docket/utah/utdce/2:2011cv01035/82702/
http://docs.justia.com/cases/federal/district-courts/utah/utdce/2:2011cv01035/82702/81/
http://dockets.justia.com/

Christopher R. Hogle; and Kern River was esanted by John A. Snow, Kelley M. Marsden,
and Bret W. Reich. The Court, having catlsfreviewed the pleadings and memoranda
submitted by the parties, the relevant legal auttyy and counsel’s oral arguments, and for good
cause appearing, hereby FINDS, ORDERBJUDGES AND DECREES as follows.
STANDARD OF REVIEW

Summary judgment should be granted "if the pleadings, depositions, answers to
interrogatories, and admissions de ftogether with the affidavitgf any, show that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law." Fed. R. Civ. P. 56(c). An issue is gemuonly if the evidence is such that a reasonable
jury could return a verdict for the non-movawtnderson v. Liberty Lobby Inc., 477 U.S. 242,
248 (1986). A disputed fact is matd only if it might affect theoutcome of the suit in light of
the substantive lawld. The party opposing summary judgméears the burden of presenting
evidence that a disputed issue of material fact exitgsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 586-87 (1986). More specifically, the opposing party must cite
evidence sufficient to support every essential elgrof the claims on which it bears the burden
of proof. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). When the standard set forth in
Rule 56(c) is met, summajydgment must be grantedid.

UNDISPUTED MATERIAL FACTS

1. Kern River owns and operates a 1,708-nmiterstate natural gas pipeline that
runs from southwestern Wyong to Southern California.

2. In 2010, Kern River hired Barnard to seras the general contractor for the
construction known as the Apex Expansion Project (the “Project”). Barnard hired various

subcontractors to complete work on the Propbich included the installation of approximately



28 miles of new 36-inch diameter pipeline tigb the Wasatch mountains in Morgan, Davis,
and Salt Lake counties.

3. During the Project, Barnard hired SEDD to perform a horizontal directional drill
under Highway 89/Interstate 15 near the Chevadinery in NorthSalt Lake City.

4. On or about October 19, 2010, a Notic&cC@immencement was filed with the
Utah State Construction Registrg Entry #1614930, which noticetisern River as owner and
lists the project property asal\pex Expansion Project.

5. SEDD did not file a preliminary notice withe Utah State Construction Registry
with respect to any labor, service, equipten material furnished by SEDD on the Apex
Expansion project.

FIRST CLAIM FOR RELIEF

SEDD'’s first claim for relief is against Kern River for Kern River’s failure to obtain a
payment bond in accordance with Utah Code Annotated § 14-2-1.

By statute, a party making a claim under thahJprivate bond statuie required to file
preliminary notice with the owner prior to comneerg a claim. Utah Codann. § 14-2-5(2)(3).
SEDD does not dispute that it failed to file gtatutorily-required prehinary notice with the
state’s designated agent.

The Utah Code provides that “[a]ny persomfahing labor, service, equipment, or
material for which a payment bond claim nmi@ymade under this chapter shall provide

preliminary noticeo the designated agent as prescribg&®ection 38-1-32.” § 14-2-5(1).

! The version of the Utah Code in effect2®10, when construction adhe Project commenced,
provided that the preliminary notice requiremeict not apply “if a notice of commencement is
not filed as prescribed in Section 38-1-30 tfte project or improvement for which labor,
service, equipment or material is furnishetlitah Code Ann. 8§ 14-2-5) (2010). As set forth



Section 38-1-32, Utah’'s mechanidi€n statute, provides thatp@rson entitled to make a claim
under the statute must file a preliminary notice Wit State Construction Registry no later than
20 days after the person commences furnishingtaa®n service to thproject. Utah Code
Ann. 88 38-1-32(2)(a)(i); 38-1-27(e)dfining database as the St@enstruction Registry). If a
person fails to file the prelimary notice, that person “may not make a payment bond claim
under [Section 14, Chapter 2].” The bar is absolute, and Utah courts have upheld this procedural
bar in the mechanics’ lien contex@e Hutter v. Dig-It, Inc., 219 P.3d 918, 928 (Utah 2009)
(subcontractor’s lien unenforceable becanfskilure to file preliminary notice).

Because SEDD failed to provide the prelimiynaotice prior to the commencement of the
action on the payment bond, SEDD may not mag&iaian against Kern River for failure to
obtain a payment bond. Utalode Ann. § 14-2-5(2).

SEDD argues that the preliminary notice unskstion 14-2-5 is lited to payment bond
claims brought under section 14-2-1. Howeveg,dtatute does not limit the preliminary notice
bar to claims under subsection 1, but instead spsedtiat “[a]ny person who fails to provide the
preliminary notice required by Subsection ifidy not make a payment bond claim under this
chapter.” Utah Code Ann. 8 11-2-5(2). Theueslto provide the requisite preliminary notice
precludes claims under the entire chaptse Warnev. Warne, 275 P.3d 238, 247-48 (Utah
2012) (the Court “must give effect to every pramisof a statute and avoid an interpretation that
will render portions of a statute inoperative”).

Principles of statutory consittion provide that the subsecti@4-2-5 bars both rights of
action on a payment bond descritvedection 14-2-1(4) and (5) and rights of action for failure

to obtain a payment bond described in sectic2-PAwhere no preliminary notice was filed.

in the Statement of Facts, a notice of comogenent concerning the Project was filed in 2010,
so this change to the statutory stiegs irrelevant in this instance.



First, the plain language of section 14-2-fedis that a personha fails to provide the
preliminary notice required by subsection 1 may not make a payment bond claim under the entire
chapter—not just subsection $econd, the statutory b located at th end of the entire
chapter, not at the end of selbtion 1, which relates solely tghts of action “on a payment
bond.” See Utah Code Ann. § 14-2-1(5). Third, thatstte itself implements different terms
when referring to claims or actions “on aypeent bond” and “payment bond claims” generally.
See Utah Code Ann. 88 14-2-1(4) éri4-2-5(2). If the Utakegislature had intended the
preliminary notice bar to applynly to a right of action “on payment bond"—which presumes
that there is a payment bond in place—it wdwdee used the language “on a payment bond” or
“against a payment bond” in secti@4-2-1(5). Insteadhe statute uses much broader language,
and bars all “payment bond claim[s]” under the ¢bapFinally, the state bars a claim for
failing to obtain a bond where no pireinary notice was filed in ordeéo avoid an absurd result.
Preliminary notice is required to be giventhe designated agent (not just the payment bond
principal) to provide notice tall actors involved in a cotisiction project—including owners—
of potential claims against them. The Utahuwtgthowever, requiresgdiminary notice to the
owner so that it may fully protect itself in the event that then®ibond in place.

SEDD'’s failure to file a preliminary notice fatal to its claim for failure to obtain a

payment bond. Therefore, the Court GRANR&N River's motion for partial summary



judgment as to SEDD’s first claifor relief against Kern RiveT. The Court hereby ENTERS

summary judgment in favor of Kern Rivas to SEDD’s first claim for relief.

BY THE CODQT:

David Nuffer v
United States District Judge

Dated January 17, 2013.

2 Docket no. 44.



