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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH,CENTRAL DIVISION

R. WAYNE KLEIN, the Court-Appointed
Receiver of U.S. VENTURES LC,
WINSOME INVESTMENT TRUST, and thg

assets of ROBERT J. ANDRES and MEMORANDUM DECISION AND
ROBERT L. HOLLOWAY, ORDER
Plaintiff,

Case No. 2:11-cv-01097
V.
Judge Clark Waddoups
PETER O. WIDMARK and LAURIE
WIDMARK, husband and wife,

Defendants.

INTRODUCTION
This matter is before the court on Cross-Motions for Summary Judgment filed by
Defendants Peter and Laurie Widmark, (Dkt. B®); and by Plaintiff R. Wayne Klein, the court-
appointed receiver of U.S. Venag LC, Winsome Investment Truafyd the assets of Robert J.
Andres and Robert L. Holloway, (“Receiver{Rkt. No. 40). The court held a hearing on the
motions on February 24, 2015 and took the matteder advisement. For the reasons set forth
below, the court GRANTS IN PART and DENIES PART the Receiver's Motion for Summary
Judgment, and DENIES the Widmarks’ Motion for Summary Judgment.
BACKGROUND
On January 25, 2011, Judge Bruce Jenkins appointed a recdik&: @ommodity

Futures Trading Commission v. U.S. Ventures LC, gCalse No. 2:11-cv-00099-BSJ. That suit
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was filed by the Commodity Futures Tradidgmmission (“CFTC”) ordanuary 24, 2011 against
U.S. Ventures LC, Winsome Investment Tri&bpert J. Andres, and Robert L. Holloway
(collectively “Receivership Dfendants”) over their operation of a fraudulent commaodity
investment scheme. The Receiver was chargddtaking control over the assets of the
Receivership Defendants, investigating theiriesfaand prosecuting claims to recover improper
payments made by them.

The investigations by the CFTC and the Resereveal that thReceivership Defendants
were functioning as a Ponzi scheme. Sip@@5, Winsome engagedtime solicitation of
individuals for participation in a commoditieddive pool, offering a large share of the profits
from its investments or a 10 to 15% guaranteésl ghreturn per quarte©ut of approximately
$43 million in investments raised beforerA2007, Winsome placed $24.7 million with US
Ventures. The latter was insolvent since late5280d never realized any net profits. Despite
losing over $10.6 million in trading, US Venturstll made distributions of more than $26
million to its investors, including total of $14.5 million to Winsonte.

US Ventures ceased trading in April 2007, witerfunds were frozen as a result of a
lawsuit filed by the Securities and Exchar@@mmission. From thatoint through December
2010, Winsome collected an additional $34.2 milfimm investors. The money not invested
with US Ventures was principally used by Winsam@ay distributions to investors, for personal
expenditures by Andres, and in a panoply of faiteegstment projects thagsulted in no profits.
By the time the CFTC filed suit against Winganit only had an aggratg account balance of
$896.19. Judgment in that action has been entayaithst the Receivership Defendants, and both

Andres and Holloway have alsodyeconvicted of wire fraud.

! The total amount received by Winsome includes returpsintipal as a result of withdrawals it made from US
Ventures.
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The Widmarks met with Andres in Febrya?006 and proceeded to invest approximately
$100,000 with Winsome prior to 2007. They subsequertigived distributionfom the trust in
the amounts of: $140,000 on February 13, 2007; $140,000 on March 15, 2007; and $11,000 on
May 12, 2008. The Receiver filed this actmm December 2, 2011 to set aside Winsome'’s
distributions to the Widmarks under the Utahiform Fraudulent Transfer Act and unjust
enrichment, together with a request for theldsthment of a constructvtrust over those funds.
The Widmarks contend that the suit is barred utigestatute of limitations, that the Receiver
lacks standing under the doctrinemfari delictqg and that he fails to meet the elements of unjust
enrichment.

ANALYSIS

Summary judgment is approped'if the movant shows that there is no genuine dispute as
to any material fact and the movant isiged to judgment as a matter of law £d: R.Civ. P.
56(a). Where parties file cross-motions for summadgment, the court is “entitled to assume
that no evidence needs to be considetedr than that filed by the partiegtlantic Richfield Co.
v. Farm Credit Bank of Wichit&226 F.3d 1138, 1148 (10th Cir. 2000). However, “summary
judgment is nevertheless inappropriate gpdites remain as to material factsl.”A ‘material
fact’ is one which could have ampact on the outcome of the lawswvhile a ‘genune issue’ of
such a material fact existsdfrational jury could find in feor of the non-moving party based on
the evidence presentedChasteen v. UNISIA JECS Cqrpl6 F.3d 1212, 1216 (10th Cir. 2000).
Finally, it should be noted thgc]ross-motions for summarudgment are to be treated
separately; the denial of one doed require the grant of anotheBUuell Cabinet v. Suddutie08

F.2d 431, 433 (10th Cir. 1979).



|. Fraudulent Transfers

A. Actual and Constructive Fraud

Under the Utah Uniform Fraudulent Transfer Actransfer is fraudulent as to a creditor if
the debtor made the transfer “with actuént to hinderdelay, or defraud.” WaH CODE ANN. §
25-6-5(1)(a). A transfer is aldoaudulent if the debtor did moeceive “a reasonably equivalent
value in exchange for the transfer” and the debts either engaged antransaction “for which
his remaining assets were unreasonably snmalélation to the tragaction, or the debtor
“intended to incur, or believear reasonably should have believed that he would incur, debts
beyond his ability to pay as they become duaARJCoODE ANN. 88 25-6-5(1)(b), 25-6-6(1). To
the extent that a good faith trangfergave value to the debtor the transfer, thegre entitled to
“a reduction in the amount of liability on the judgmentiAd CoDE ANN. § 25-6-9(4).

The uncontroverted evidence demonstrateswhan the distributins in question were
made, Winsome was already insolvent and pasetgyns to early investors with the money
coming in from new investor§eeDecl. R. Wayne Klein (Dkt. Bl. 40-1); Receiver's Expert
Witness Report (Dkt. No. 40-3); Decl. Michefle Bougas (Dkt. No. 39-1); Aff. Bryan Bailey
(Dkt. No. 39-6). That is the very definition afPonzi scheme: “A fraudulent investment scheme
in which money contributed by latanvestors generates artificialhygh dividends for the original
investors, whose example attracts even larger investm&téde’ v. Bolsar2007 UT App 268, 1
4, 167 P.3d 539 (internal quotatioomitted). Accordingly, “because Ponzi schemes are insolvent
by definition, we presume that transfers froralsantities involve actual intent to defraudl&in
v. Cornelius 786 F.3d 1310, 1320 (10th Cir. 2015).

With regards to constructive fraud, “[tlha@mary consideration in analyzing the exchange

of value for any transfer is the degree tdakiithe transferor’s net worth is preservdd.”(citing



SEC v. Res. Dev. Int'l, LL@87 F.3d 295, 301 (5th Cir. 2007Because Winsome was insolvent
by 2007, with more outstanding liabilities than assatdransfers to the Widmarks only served to
further decrease its net worth. That means\Wiasome did not receive reasonably equivalent
value, and that the transfers are also consirlg fraudulent. However, because the amount the
Widmarks invested with Winsome constitutes vdrehe transfers they received, liability would
only extend for funds in excess of that amount.

B. Statute of Limitations

Claims for actual fraud undertiaH Cobe ANN. 25-6-5(1)(a) are extguished unless filed
within four years after the transfetas made, or if later, within ory@ar after the transfer was or
could reasonably beensdovered by the claimantTiaH Cobe ANN. 8§ 25-6-10. The same four
year limitations period applies toamins for constructive fraud undemAH CODE ANN. 25-6-
5(1)(b) and 25-6-6(1), but vinbut any extensions for subseat discovery of the fraut. Since
the transfer for $11,000 was made on May 12, 200&Réueiver’s claim as to that transaction
falls within the four year limitations period argitimely, leaving only the February 13 and March
15, 2007 transfers at issue.

The Receiver maintains that because Andras the party perpetuating the fraudulent
Ponzi scheme, and he was the sole individual in ownership and control of Winsome until the
receivership was created on Jayu2b, 2011, the transfers to the Widmarks could not reasonably
have been discovered until after that datecdiise this suit was filed on December 2, 2011, he
contends that the one year liations period for claims of agal fraud had not expired. The
Receiver also contends that gtatute of limitations is equitaptolled up to the time of his
appointment under the doctrine of adverse dotiinaThe Widmarks disage and argue that the

statute of limitations started running prior te t#ppointment of the Rewer. First, they argue



that because Andres’ knowledgengputed to Winsome, the latter charged wittknowledge of

the transfers from the time they were made. Second, they contend that the CFTC had inquiry
notice of the fraud sometime after 2007 and at the latest by November 19, 2010, when the agency
obtained a declaration from Jerry Comenaux ekhdpimultiple badges of fraud in relation to his
investment in Winsome.

With regards to actual fraud, the provision extending the statute of limitations is
specifically limited to the time when the transfeosild have been reasonably discovered “by the
claimant.” The CFTC does not hathe ability to institute an #ion on behalf of Winsome to set
aside fraudulent transfers, and as such, cacomgdtitute the claimant. Moreover, the Receiver
could not have known about the tséers until his appointment bacse that is when he obtained
access to Winsome’s recor@ornelius 786 F.3d at 1322 (“[T]he vemarliest that the statute
could have begun to run was the point at whiclls lost control of Winsome and Klein gained
it.”).

In any case, given that Winsome was solgiger the control of Andres, there was no
possibility that Winsome wouldlé suit to avoid the frauduletrtansfers and thereby disclose
Andres’ wrongdoings. This is the very rationtlat underlies the doctenof adverse domination,
which “recognizes that control of the companydoypable directorsral officers precludes the
possibility of filing suit ecause these individuals can hardlyekpected to sue themselves or to
initiate any action contraryp their own interestsWing v. Buchanarb33 Fed. Appx. 807, 810—
11 (10th Cir. 2013) (brackets and internal quotations omit#®d)g v. Dokstaderd82 Fed.

Appx. 361, 364—65 (10th Cir. 2012As such, the limitations period for both actual and

2 In both of the cited cases, the Tenth Circuit has concluded that Utah would adopt the adversiddhgnat

when computing the applicable limitations period. The Widmarks argue that is undermidethBark City Mines

v. Greater Park City Compang70 P.2d 880 (Utah 1993). However, that case actually supports the Tenth Circuit's
conclusion, specifically noting that “As long as the wrdogys remains in control gfie corporation and conceal
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constructive fraud claims is tolled tgpthe time when Andres was removkdt].Because this suit
was filed well within four years from the appointment of the Receivercolrt finds that the
claims are not barred under thgplcable statutes of limitations.

C. In Pari Delicto

The Widmarks also contend that the Reeelacks standing to assert the fraudulent
transfer claims under the doctrineimfari delicta® which precludes a plaiiff from recovering
from an illegal transaction if he bears at lespial responsibility with the defendant forvtosier
v. Callister, Nebeker & McCullough, P,G46 F.3d 1271, 1275 (10th Cir. 2008). The doctrine is
equitable, and its purposetsdeter wrongful conduckd. The Widmarks argue that Andres’
conduct should be imputed to Winsome, and bleaiuse the Receiver stamishe shoes of the
trust, he is therefore precluded from assg claims that are founded upon Winsome’s own
fraud. They further argue that the exception tirauudulent conduct will not be imputed if the
officer’s interests were adversettee corporation and not for tihenefit of the corporation,” does
not apply to companies such as Winsome wheiggent is the sole representative of a principal.
Thabault v. Chajt541 F.3d 512, 527 (3d Cir. 2008). The Receiver 8wwles v. Lehmab6
F.3d 750 (7th Cir. 1995), and contends thaiari delictodoes not apply in receivership cases.
The reasoning behind the Seventh Cirsuitblding was that “the defenseinfpari delictoloses

its sting when the person whoiispari delictois eliminated.”ld. at 754.

their wrongdoing from shareholders or independent directors, the statute of limitatitirescorporation’s claims

against thenis tolled.” Id. The question of whether any shareholders or independent directors had any knowledge of
the wrongdoing has no bearing instikase because the Widmarks concede that “Winsome was solely owned and
operated by Robert Andres . . . [with] no other trustees or shareholders.” Mot. Summ. (Dkit K6. 39). The

same conclusion follows with regartb any knowledge by the CFTC the reasons discussed in the preceding
paragraph.

% They citeShearson Lehman Hutton, Inc. v. Wagodd F.2d 114 (2d Cir. 1991) for the proposition thatari
delictois a matter of standing. While the Tenth Circuit hascterified whether it considers the doctrine a matter of
standing or an affirmative defense, theules under either approach are the sd®agala v. Gardner2012 U.S. Dist.
LEXIS 49762, *46-48 (D. Kan. Apr. 9, 2012).
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In Sender v. Buchanan (In re Hedged-Investments Assties)enth Circuit rejected
Scholeswith regards to a bankruptcy trust@d.F.3d 1281, 1285 (10th Cir. 1996). However, the
court explicitly stated th&@enderdid not implicate the law of resership, and noted that nothing
stated in the opinion “should bertstrued as applicable to thatarof law or as a comment on the
validity of the rule announced Bcholes’ Id. at 1285 n.5. Because bankruptcy is strictly
governed by statute, it can pest a court from considering pgsttition events such as the
appointment of a trustee in itspari delictoanalysis. This is clearly the case where claims are
based on 11 U.S.C. § 541, which limits the bankrupstgte to “all legal oequitable interests of
the debtor in propertsis of the commencement of the case.” (emphasis addedgender
specifically held that this language “places hetmporal and qualitative limitations on the reach
of the bankruptcy estate” and “eslighes the estate’s rights ias stronger than they were when
actually held by the debtor.” 84 F.3d at 1285.d8wtrast, in a non-bankruptcy suit to set aside
fraudulent transfers, the court is free to coasjbst appointment developments in the weighing
of the equitiesSee Fine v. Sovereign Bari@4 F. Supp. 2d 126, 140 n.19 (D. Mass. 2008).

In the traditional application af pari delictg both parties before the court must be guilty
of wrongdoing.See Bateman Eichler, Hill Richards, Inc. v. Berdat2 U.S. 299, 306 (1985).
Denying recovery to a plaintiff in those sitioaits acts as a deterrdntillegal conduct and
prevents the court from sanctioning such actithsBut in this case, the person that orchestrated
the Ponzi scheme has already been removed anad &sparty to this case. Winsome as an entity
was simply a vehicle used by Andres to efiiate¢ the fraud. Andres, not Winsome, was the
wrongdoerCornelius 786 F.3d at 1316 (“[A] business entdipused by a Ponzi scheme qualifies
as a defrauded creditor.”). Thus, the recovéueds will not benefit ta wrongdoer, but will be

used to make whole the creditor-victimsfafdres’ misuse of Winsome. Given that the



Widmarks will only be liable for payments @xcess of the amount they invested, applymgari
delictowould simply allow them to retain theenefits of Andres’ wrongful conduct at the
expense of the defrauded investors. Becausestisgarly an inequitable outcome, the court
concludes than pari delictodoes not bar the Receiver’s claims.
[11. Unjust Enrichment

While the Receiver is also seeking tm@ the transfers under a claim of unjust
enrichment, recovery under such a theory “islaté only when no enforceable written or oral
contract exists.\WWood v. Utah Farm Bureau Ins. C@001 UT App 35 § 10, 19 P.3d 392
(internal quotations omitted)Mann v. Am. Western Life Ins. C686 P.2d 461, 465 (Utah 1978).
Although the Widmarks have not submitted a contract into evidence, Exhibit D to the Receiver’s
Motion for Summary Judgent shows an email dated February 13, 2006 from Andres to the
Widmarks attaching two agreements they waeneposed to execute, talger with the banking
information of Winsome. (Dkt. No. 40-5). Thisasnsistent with the Widmark’s testimony that
after meeting with Andres in Houston that mgrthey returned signed documents and investment
funds to Winsome. Affidaviof Peter Widmark §{ 5-6 (Dkt.dN11); Affidavit of Laurie
Widmark 9 5-6 (Dkt. No. 12). THeeclaration of Jerry Comedaaiso indicates that Winsome
sent him an email with an attached Joint Vemtigreement and directions on where to wire his
funds for investment. Decl. Jerry Comedaux ¥-2,.3 (Dkt. 39-8). Even if there was no written
agreement, the testimony that Andres madeesgpntations to the Widarks about the Winsome
investment program, together with the Widmarkubsequent tender of investment funds, is
sufficient evidence of a contrad¢m light of that, the court aeludes that the Receiver cannot

recover under unjust enrichment.



CONCLUSION
For the foregoing reasons, Plaintiff's Mani for Summary Judgment (Dkt. No. 40) is
GRANTED IN PART withregards to the claims for lialtyf under the Uniform Fraudulent
Transfer Act, with the Receiver entitled to judgmhfor the transfers ian amount reduced by the
total sums the Widmarks’ invested in Winsorhat DENIED on the claim for unjust enrichment.
Defendants’ Motion for Summary Juagnt (Dkt. No. 39) is DENIED.

SO ORDERED this 26th day of August, 2015.

BY THE COURT:

ClarkWaddoups
UnitedStateDistrict CourtJudge
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