Waterton Polymer Products USA et al v. Edizone

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

WATERTON POLYMER PRODUCTS
USA, INC. (formerly known as
WATERTON POLYMER PRODUCTS
USA, LLC), and WATERTON POLYMER
PRODUCTS, LTD.,

Plaintiffs-Counterclaim Defendants,
V.
EDIZONE, LLC,

Defendant-Counterclaimant.

MEMORANDUM DECISION AND
ORDER GRANTING DEFENDANT-
COUNTERCLAIMANT'S MOTION FOR
SUMMARY JUDGMENT ON
PLAINTIFFS’ COMPLAINT AND THE
FIRST AND SECOND CLAIMS FOR
RELIEF IN ITS COUNTERCLAIMS

Case No. 2:12-CV-17 TS

District Judge Ted Stewart

This matter is before the Court on Dedant-Counterclaimant’s Motion for Summary

Judgment. Defendant seeks judgment on (1ph#fisi Complaint, which seeks declaratory

judgment of non-infringement, and (2) Defendaifiirst and Second Claims for Relief in

Defendant’s counterclaim, which allege inffement of US Paité No. 5,749,111 (the “111

patent”) and US Patent No. 6,026,527 (the “527 p&E}te For the reasons discussed below, the

Court will grant the Motion.

. BACKGROUND

Plaintiffs filed this actiorseeking declaratory judgmentttitheir products do not infringe

Defendant’s ‘111 and ‘527 patentBefendant filed a countdaim, asserting claims that

Plaintiffs’ products infringe Diendant’s ‘111 and ‘527 patentss well as a third patent.The

! Defendant’s Third Claim for Relief assadiinfringement of US Patent No. 6,797,765 (the
“765 patent) and Plaintiffs’ claims of invalidity &s the ‘765 patent anmgot currently before the

Court.
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sole issue presented by this Motion is vileetDefendant has met its burden on summary
judgment to demonstrate that Plaintiffs’ produsthibit the “buckling’required by the patents.

Claim 1 of the ‘111 patent and claims 1 and 33 of the ‘527 patent are identical. They
state: “wherein at least one of said columtisva capable of buckling beneath a protuberance
that is located on the cushioned object.” The €oonstrued the relevatérms of the patents on
December 20, 2013. The Court construed bucklingdan “the planned failure or collapse of a
column wall resulting in redistribution or lesgam of the load carried by the column when the
pressure is applied to the top of the column will.”

. SUMMARY JUDGMENT STANDARD

Summary judgment is appropied'if the movant shows that there is no genuine dispute
as to any material fact and the movargtisitied to judgment as a matter of latvThe “party
seeking summary judgment always bears the initial responsibility of informing the district court
of the basis for its motion, and identifying thgeetions of the pleadings, depositions, answers
to interrogatories, and admissions on file, togettidr the affidavits, if any, which it believes

demonstrate the absence of agjge issue of material fact.“Once the movant has made this

? Defendant argues that Plaintiffs have waiveslahility to assert thaheir products do not
exhibit buckling. As discussed below, the Qdinds that Defendant is entitled to summary
judgment on the issue of infringement. Theref the Court need not discuss Defendant’s
waiver argument.

% Docket No. 39, at 16.
* Fed. R. Civ. P. 56(a).
® Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (internal quotation marks omitted).



showing, the burden shifts to the nonmovant wigleate specific facts stving that there is a
genuine issue for triaf”
[ll. DISCUSSION

The “patentee must supply sufficient evidence to prove that the accused product or
process meets every element or limitation of a cldirflaintiffs argue thabefendant has failed
to provide sufficient evidence to meet its burad® summary judgment. The Court disagrees.

First, Defendant has provided pictographi@ence showing that the walls of Plaintiffs’
products fail or collapse when a protuberanapislied to the top ahe column wall.

Defendant further demonstratedsthailure or collapse at oral argument, where the Court was
able to observe that Plaintiffs’ produtisckle, as that term has been defined.

Second, Defendant provided the expestitgony of Evan WCall. Mr. Call has
compared the claims of the ‘111 and ‘527 p&teas construed by the Court to Plaintiffs’
products. Relevant to this Motion, Mr. Call stattest “[w]hen an irregular shaped object where
one surface is broken by a protruding strucisifgaced on the sample, the columns of the
sample buckle beneath the protubemas described in this claii.Mr. Call concludes by
finding that “each and every elentdisted in claim 1 of the ‘11patent and claims 1 and 33 of

the ‘527 patent are found in the sdespidentified in Exhibits A-D?

® Novartis Corp. v. Ben Venue Lab., Inc., 271 F.3d 1043, 1046 (Fed. Cir. 2001).
" Rohm & Hass Co. v. Brotech Corp., 127 F.3d 1089, 1092 (Fed. Cir. 1997).
® Docket No. 48 11 17, 26, 34.

°1d.  36. Plaintiffs contend that Mr. Call mack the appropriate qualifications to offer an
expert opinion in this field. However, the Cbnotes that Mr. Call is a research scientist and
has experience testing elastomeric materiélgerefore, for the purposes of this Motion, the
Court finds that Mr. Call is adeqiedy qualified to offer an opinion.



Finally, Defendant provided Plaintiffs’ owmlgertising materials, which demonstrate that
Plaintiffs’ products exhibit bucktig. In discussing their produc®laintiffs explain that “[a]n
engineering process of ‘column collapsing’ dealeach ReviveGel column to support a certain
amount of weight. If the shadgr or hip load gets too heavy for a particular colurtnmill
buckle or collapse and not push back until the weight has been redistributed to surrounding
columns.”* At oral argument, Plaintiffs acknovelged that these statements refer to the
allegedly infringing products. As set forth abptlee Court construed bkiing as “the planned
failure or collapse of a column wall resultingredistribution or lessengnof the load carried by
the column when the pressure is applied to theofdhe column wall.” This is precisely what
Plaintiffs state thir products do.

Despite this evidence, Plaintiffs arguattbefendant has failed to meet its burden.
Plaintiffs first argue tat Defendant offered merely conclugstatements, which are insufficient
to demonstrate infringement. In support, Plaintiffs relyRohm & Hass Co. v. Brotech Corp.

In that case, the patentee “offered nothing more itisaaxpert’s general opinion that the accused
product or process infringed the paterlfs The court found such evidence insufficient for the
patentee to meet its burden of pr&of.

The evidence in this case is much more substantial than that offéelshin In this
case, Defendant has provided a picture demoimmgjritat Plaintiffs’ products fail or collapse
when pressure is applied to the top of the molwall and further demonstrated that failure or

collapse during oral argument. Turning specificep Mr. Call’'s declaation, the Court finds

19Docket No. 46 Ex. K, at EDIZONE 4242 (emphasis added).
11 Rohm & Hass Co., 127 F.3d at 1092.
121d. at 1093.



that it does more than merely stahat Plaintiffs’ produts infringe. Ratheir. Call states that
the samples of Plaintiffs’ products he examibedkle beneath a protuberance that is placed on
the sample. While Mr. Call's statements on tisaiesof buckling are brief, there is little more
that needs to be said on thedue. Moreover, Plaintiffs’ owadvertising materials admit that
their products buckle, as thatrtehas been defined by the Court. Those materials tout that
buckling is an important component of the prodattissue. Therefore, this argument fails.

Plaintiffs further argue #t Defendant has not met its burden on summary judgment
because the products at issue require more gestmsupport, Plaintiffs have provided the
Declaration of Douglas G. Schnker, Ph.D. Dr. Schmucker states that “[bJuckling may occur
in the Waterton product-® but states that further testing “witidicate to what extent it develops
and whether there is a directly predictable patserch that it could be utilized as a planned
aspect of the product?

Dr. Schmucker’s opinion does nothing teeathe Court’s conclusion. Dr. Schmucker
recommends testing in part to determine thtergxto which buckling develops. However, the
Court need not determine the extef the buckling, only that buckling occurs. As the Court has
already stated, “buckling can occur in varying degrégsthus, the degree to which Plaintiffs’
products buckle is irrelevant. Further, thetfthat Plaintiffs’ ppducts may exhibit other
behaviors, such as bending omgiing, does not take away from tfaet that Plaintiffs’ columns

exhibit buckling.

13 Docket No. 55 | 2.
4.
15 Docket No. 39, at 9.



Dr. Schmucker also states that further tegts required to determine whether there is a
directly predictable pattern such that it could bkzed as a planned aspect of the product. This,
however, seems to misinterptee Court’s construction dfuckling. The Court construed
buckling as the planned failure or collapsaaolumn wall, but nowhere in the claim or the
Court’s construction is #re a requirement that such failarecollapse occur in a predictable
pattern. The use of the word “planned” by the Cauar$ meant to show that it is the intent of the
design to allow for the column walls to fail or collapse when pressure is applied, not that there
must be some directly predictalglattern such that it could be i##éd as a planned aspect of the
product. Therefore, this argument also faitsl the Court finds that Defendant has met its
burden of showing infringement.

In addition to arguing that Defendant hasddito meet its burden on summary judgment,
Plaintiffs request additional time tmnduct discovery pursuant to Rule 56(d).

Rule 56(d) states that “[i]f a nonmovasftows by affidavit or declaration that, for
specified reasons, it cannot present facts essémjustify its opposition, the court may: (1)
defer considering the motion or deny it; (2) alloweito obtain affidavits or declarations or to
take discovery; or (3) isswmy other appropriate orde®”“A party seeking to defer a ruling on
summary judgment under Rule [56(d)] mustefdn affidavit that explain[s] why facts
precluding summary judgment cannot be presented. This includes identifying the probable facts

not available and what steps hdeen taken to obtain these facts.”[T]he nonmovant also

% Fed. R. Civ. P. 56(d).

7 Libertarian Party of N.M. v. Herrera, 506 F.3d 1303, 1308 (10th Cir. 2007) (quofimgsk v.
Franco, 446 F.3d 1036, 1042 (10th Cir. 200@M}eration in original).



must explain how additional time will enablerhto rebut movant’'sleegations of no genuine
issue of fact.®

Plaintiffs have submitted the declaration dditlcounsel. Plaintiffs reference the opinion
of Dr. Schmucker and his recommendation @vning the testing dPlaintiffs’ products.
Plaintiffs seek “time to conduct discovery redjag any such testingopnducted on behalf of
EdiZONE.™®

As set forth above, the testing recommendeB®ibyschmucker is irrelevant to the issues
before the Court. Therefore, no additional diggwn these issues is required. Even if the
testing recommended were relevdrigintiffs’ request under Rule 56(dill fails. Plaintiffs fail
to explain why they have been unable to conthese tests, nor have they explained the steps
they have taken to complete thdssts. Plaintiffs suggest tHa¢fendant, as the party with the
burden on summary judgment, shibabnduct this testing. However, as set forth above, the
Court finds that Defendants have met theirdemr on summary judgment. As a result, the
burden shifts to Plaintiffs to demonstrate a genigseee of fact. Plaintiffs have failed to do so.

Defendant requests that the Court entarmanediate injunction. The issue of an
injunction has not been fully briefed. Therefdhes Court declines to enter an injunction at this
time. However, Defendant may file a propestypported motion for injutiwe relief, if it so
chooses. In addition, the Court directs the pattieseet and confer within fourteen (14) days

of this order to determine how theyshito proceed on the remaining issues.

18 Comm. for First Amendment v. Campbell, 962 F.2d 1517, 1522 (10th Cir. 1992) (quotation
marks and citation omitted).

¥ Docket No. 56 | 4.



[ll. CONCLUSION
It is therefore
ORDEREDthatDefendant-CounterclaimdatMotion for Summay Judgment (Docket
No. 45) is GRANTED. The parties are directecdsubmit a proposed scheduling order by June
12, 2014.
DATED this 13th day of May, 2014.

BY THE COURT:

States District Judge



