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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

R. WAYNE KLEIN, the Court-Appointed
Receiver of U.S. Ventures LC, Winsome MEMORANDUM DECISION AND
Investment Trust, and the assets of Robert J. ORDER GRANTING THE RECEIVER 'S
Andres and Robert IHolloway, MOTION FOR SUMMARY JUDGMENT
(ECF No. 39
Plaintiff,
V. Case No. 2:1&v-00022-EJF
RAVKIND & ASSOCIATES, Magistrate Judge Evelyn J. Furse
Defendant.

. INTRODUCTION

Plaintiff R. Wayne Klein (the “Receiver”), the Cowkppointed Feceiver forU.S.
Ventures LCWinsome Investment Trust (“Winsome”), aalllassets of Robert J. Andres and
Robert L. Holloway (collectively, the “Receivership Defendantigd an action to recover
funds paid tdefendanRavkind & Associates (“Ravkiriyl from Winsome’s bank accounts.
(ECF No. 2) On May 9 2014 the Receivemoved the Court for Summary Judgment on his
claims of fraudulent transfer and unjust enrichmeBtCK No. 35 Ravkind did not respond to
the fraudulent transfer claim batgued againgummary judgmeran the unjust enrichment
claim becaus®avkindprovided legal servicas good faithandreturring those rightfully

earned fees whdRavkind had no knowledge of Winsom&senzi schem&ould work an

1 On April 9, 2012, in accordance with United States District Court for the Disfridtah

General Order 0001 andreD. R. Civ. P. 73, the parties consented to have this case assigned to
Magistrate Judge Paul M. WarndECF No. 14) On May 21, 2012, this case was reassigned to
the undersigned Magistrate JudgeCENo. 18.)
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injustice on Ravkind (ECF No. 36) In general, Ravkind askithe Court to refrain from
granting summary judgment @ither claim undeprinciples of equity because it did the work
and did not know the money came from a fraudulent soute€F (No. 36)

BecausedRavkind received payment during Winsome’s Ponzi scheme and because
Winsome did not receive a reasonably equivalent value in exchangaythentsto Ravkind
constituteactualy and constructivig fraudulentransfersunderUtah’s UniformFraudulent
Transfer Act Because th€ourtwill allow theReceiverto avoid thesé¢ransfersasfraudulent,
the Court will not consider the unjust enrichment claiwrhich theReceivempled in the
alternative Accordingly, the Courgrantsthe Receivés Motion for Summary Judgment.

[I. STANDARD OF REVIEW

Courts may grant summary judgment only where “the movant shows that there is no
genuine dispute as to any material fact tredmovant is entitled to judgment as a matter of
law.” FED.R.Civ.P.56(a) In considering a motion for summary judgment, a cowst “view
the evidence and make all reasonable inferences in the light most favorable to tbgingnm
party.” N. Natural Gas Co. v. Nash Oil & Gas, In&26 F.3d 626, 629 (10Cir. 2008)(citation
omitted).

Ill. UNDISPUTED FACTS

The paties agred that the following constitute the relevant fac{dot. Summ. J. iii-v,
ECF No. 35Resp. 2ECF No. 36) On January 25, 201the United States District Court for
the District of Utah granted the Commodity Futures Trading Commission’s Moti@tatutory
Restraining Ordefthe “Order”)againsthe Receivership Defendantdmong other things, the
Order appointedir. Klein as Receiver over the assetshe Receivership Defendant&CF

No. 35-1,ex.A at 22)
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Winsome operated as a Ponzi scheme since 2@8ECF No. 35-1, exB at 35.) Mr.
Andres, who had sole authority over Winsome, admitted that he had falsely represermtid the t
assets of Winsome and distributed profits to old investors using proceeds from nearsnves
(Mot. Summ. J. iii-ivECF No. 35

The Receiver allegkthat between April 2008 and May 2008, Ravkind knowingly

receiveda total 0f$225,000 in direct wire transfers from Winsome’s bank accounts. (Mot.
Summ. J. ivECF No. 35 At that time, Winsome was already insolve(¥ot. Summ. J. iii,
ECF No. 35 Betwea June and July 2008, Ravkineturned $175,00@0 theReceivership
Defendantdecause it agreed it had not performed services to earn that additional amount but
retainedthe remaining $50,000.SéeMot. Summ. J. ivECF No. 35 Ravkindallegeal the
amount retainegad for legal services rendered to Albert and Cherylyn Seftees“Sellers”),
and Mr. Andres, on behalf of Winsome, reddWinsome wouldnake that payment(Mot.
Summ. J. ivECF No. 35 However,Ravkindshowedno evidence of ay agreement or
anything elsebligatingWinsometo pay the Selletdegal fees (Id. at iv-v.) Mr. Andres stated
thathe helped the Sellelecause he believeldey did not do anything wrongld() Aside from
the paymentshefacts alleged disclose no connection betweeis#iersand Winsome. See
id.) Winsome also did not benefit from the legal services provided by Ravkind. Skmtn. J.
v, ECF No. 35)

Ravkind dd not know the fundseceivedderived from the Winsomieaud. (Resp. 2,

ECF No. 36)
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V. DISCUSSION

A. Fraudulent Transfer Claim

Utah’s Uniform Fraudulent Transfer Act (“UFTA”) considensy transfer actually
fraudulent if the payomadethe transfefwith actual intent to hinder, delay, or defraud any
creditor of the debtor."UtaH CODEANN § 25-65(1)(a) A challenger to such a payment can
establish actual intefitonclusively...by proving that the debtor operated as a Ponzi scheme.”
S.E.C. v. Madison Real Estate Grp., L1847 F. Supp. 2d 1271, 1279 (D. Utah 20@®ernal
guotation marks andtation omitted. If a court finds a transfer fraudulent, the conaty void
it. UTAH CODEANN § 25-68(1)(a)

However, UFTA provides for a good-faith defense to actually fraudulent trari$égrs
transfer or obligation is not voidable under Subsection 25-6-5(1)(a) against a person who took in
good faith and for a reasonably equivalent valuéTaH CODEANN 8 25-6-9(1) Recent cases
havemeasuredreasonably equivaht value’by what the recipienprovides to the debtor, nby
what the recipienprovides to a third partySeeKlein v. King & King & JonesNo. 13-4131,
2014 WL 3397671, at *2 (10t@ir. July 14, 2014)aff'g No. 2:12€V-00051,2013 WL 4498831
(D. Utah Aug. 19, 2013XKlein v. CorneliusNo. 2:11CV1159DAK, 2013 WL 6008304, at *3
(D. Utah Nov. 13, 2013)Becausehe good faith defengs an affirmative defenséhe
defendanhasthe burden to prove both of these elemeliténg v. Apex Holding CoLLC, No.
2:09-CV-00022, 2009 WL 2843343, at *5-6 (D. Utah Aug. 27, 200@hether a defendant took
payments from [the Ponzi scheme receivership entity] in good faith and fonaddhg
equivalent value is an affirmative defense...”).

Neither partydisputed that Winsome has operated as a Ponzi scheme sincer@05.

paymens to Ravkind took place in 2008, well after the commencement of the Ponzi scheme.
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Thus,Utah law dictates that Winsome matie paymens to Ravkind“with actual intent to
hinder, delay, or defraud any creditor of the debtmiaking theransfersactually fraudulent.

Ravkind does not qualify for the godaith exception, becaustedid notgive reasonably
equivalent value to Winsome in excharigethepayment. Ravkind did not present any
evidence to prove this element. Although Ravkind provided the Sellers with legal settvice
Sellershave no relationshifp Winsome and thus Winsome, arldereforeWinsome'’s creditors,

did not receive any benefiom Ravkind’'sadions.

UFTA also provides that any transfaralifies asconstructively fraudulent the debtor
did notreceiwe “a reasonably equivalent value in exchahgedif the debtofintended to incur,
or believed or reasonably should have believed that he would incur, debts beyond his ability to
payas they became duelJTaH CODEANN § 25-65(1)(b).

This subsectiomakesthe ransfers tdRavkind constructively fraudulent in addition to
actually fraudulent As discussed above, Winsome did not receive a reasonably equivalent value
in exchange for thpaymentto Ravkind. Additionally, because Winsome operated as a Ponzi
scheme, it intended to incur debts beyond its ability to pay as they becanteegidéein v.

King & King & Jones No. 13-4131, 2014 WL 3397671, at *3 (1@in. July 14, 2014)aff'g No.
2:12-CV-00051,2013 WL 4498831 (D. Utah Aug. 19, 2013)

B. Unjust Enrichment Claim

Because the Couvbidsthe transfers as actlalbr constructivly fraudulent transfers,
the Court declines to decide the issue of whether Raviasliability on the claim of unjust

enrichment.
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V. CONCLUSION

For the reasons stated above, the Court GRAtEReceives Motion for Summary
Judgment.
SO ORDERED thig7th day of August, 2014.

BY THE COURT:

\/fﬁq1uvx4.

EVELYNM. RYRSE
United States Magistrate Judge



