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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

R. WAYNE KLEIN, the Court-Appointed MEMORANDUM DECISION and
Receiver of U.S. Ventures LC, Winsome ORDER DENYING DEFENDANT 'S
Investment Trust, and the assets of Robert J.MOTION TO DISMISS

Andres and Robert L. Holloway,

Plaintiff, Case No. 2:12v-00023DN
V. District Judge David Nuffer

WINGS OVER THE WORLD MINISTRIES
and TERRY L. HARPER,

Defendants.

Defendant Terry Harpeequests dismissal of tmemplaintfil edagainst him by
Plaintiff R. Wayne Klein, the Couppointed Receiver (the “Receiver”) of U.S. Ventures LC,
Winsome Investment Trust and the assets of Robert J. Andres and Robert L. Holloway
(collectively “Receivership Defendai}. > After working throughthe unnecessiy arcane
languagan Mr. Harper’'s motion to dismis# appears Mr. Harper argutist thecourt lacks
subjectmatter jurisdictionthat the Receiver has tegalstanding andthat the complaint
against him is defectivé.After a careful revievof the parties’ filings and relevant authorities

Mr. Harper'smotion is DENIED for reasons set forth below.

! Answer to Complaint and Motion to Dismiss; Certificate of Serviceketom. 9, filed May 14, 2012 (Motion to
Dismisg.

2 Complaintto Avoid Fraudulent Transfgrfor Constructive Trust and Other Provisional Remedies and for
Damagesdocketno. 2, filed January 9, 2012 (Complaint

% SeeHarper’s Motion to Dismiss; Memoranmh of 15 Defects to Plaintiffs [sic] Memorandum of Opposition to
Defendants [sic] Motion to Dismiss; Complaint Certificate afvi®e, docket no. 15, filed July 30, 201Reply).
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BACKGROUND

On January 24, 2011 the Commodities Futures Trading Commission (“CHEGa
complaintagainst a group of individuals and companiesftegedly perpetrating Bonzi
schemé® The CFTC alleged that the Receivership Defendants operated a fraudulent cgmmodit
investment program and defrauded investors of over $50 milliom. January 25, 2011, District
Judge Bruce JenksnappointedR. Wayne Klein ashe Receiver to handle the affairs of the
Receivership DefendantsThe Receivethenfiled this action against Mr. Harper and Wings
Over the World Ministries (“Wings”), an Ohio non-profit corporation, on January 9, 2012.
Wings allegedly receivettansfers, in the form afommissions and other paymeritem the
Receivership Defendants totaling $561,326.3&ccording to the Receiver, thensfersvere
made for the benefit of Mr. Harper the incorporator of Wings.The Receivefiled suit
against Mr. Harper and Wintso recover those transfemsider Utah’s Uniform Fraudulent

Transfer Act (‘UFTA"Y! and other equitabliaeories'

* SeeU.S. Commodity Futures Trading Comm’n v. U.S. Ventures, eCaseNo. 2:11cv-00099BSJ (CFTC
Action).

® CFTC Action Complaint at 2, docket no. 1, filed January 24, 2011.

® CFTC Action Order Granting PlaintiffEx Parte Motion for Statutory Restraining Order, Expedited Discovery,
Accounting, Order to Show Cause Relninary Injunction and Other Equitable Relief at 7, docketlrd, filed
January 25, 20110FTC ActionOrder);seealsoComplaint at § 6 (“The instant action is brought by the Receiver as
part of his continuing duty to (i) recapture and return invdstads . . . and (ii) avoid fraudulent transfers, seek a
constructive trust, and obtain other provisional remedies and recavages.”).

" SeeComplaint at 7.

®1d. at 751.

°id.at 8.

10 A default certificate was entered against Wings putsteFed. R. Civ. P. 55(a)SeeDefault Certificate, docke
no. 14, filed July 18, 2012.

1 SeeUtah de Ann. §§ 28%-5, -6 (2012).

12 5eeComplaint at 11 5%3.



DISCUSSION

Because Mr. Harper is representing himself, his pleadings are constreratiiand
held to a less stringent standard than pleadings drafted by lat¥y&ssa pro se litigant,
however, Mr. Harper is still expected to “follow the same rules of procedurgdhern other
litigants.”*

This orderaddressesach of Mr. Harper’s arguaents in support of his motida dismiss
These arguments ar@) thereis no subjectnatter jurisdiction in this case; (2) the Receiver has
no legal standing; and (3) the Receiver's complaint cannot withstand a motion tsdisaes
FederaRuleof Civil Procedurel2(b)(6) Finally, the courtwill resolve Mr. Harper’s
miscellaneous arguments.

1. Motion to Dismiss for Lack of SubjectMatter Jurisdiction

Mr. Harper argas that there is no subjediatter jurisdiction. As he variously puts it,
“there s no lawful subject matter before this court;” “this Court has no lawful jurisdjttand
he “respectfully challenges the jurisdiction of this codrt.The Receiver disagrees, arguing that
this case is ancillary to thetion initiated by the CFTGndtherefore subjectmatter
jurisdiction ispresent® After careful reviewthe couriagres that subjecmatter jurisdiction
exists

The Supreme Court “recognized over 100 years ago that a federal recensrana the

court of his appointment ‘to accomplish the ends sought and directed by the suit in which the

13 Seel edbetter v. City of Topek&18 F.3d 1183, 1187 (10th Cir. 2003).
14 Green v. Dorell, 969 F.2d 915, 917 (10th Cir. 1992).
5 Motion to Dismiss at 5, 16, 18.

'8 Memorandum in Opposition to Defendant Terry Harper’s Motion to Dismiss-afll@ocket no. 10, filed June
11, 2012.



appointment was made,” and that ‘such action or suit is regarded as ancillag/ctmutt’s
original subjectmatterjurisdiction.™’

In the original CFTC action, subjentatter jurisdiction eisted pursuant to Section 6¢ of
the Commodity Exchange ALt The Receiver was appointégt Judge Bruce Jenkins tmke
control of the funds, assets, and property of the Receivership Defendants wheretest’Situa
Afterwards, the Receiver sued Mr. Harpethe court othe Receiversippointment —the
District of Utah— to accomplish “the ends sought and directed by the suit in which the
appointment was madeifi this caseretrieving fraudulent transfef8. Consequently, this court
has jurisdictiorof this case because this actisrancillaryto the court’s original subjectratter
jurisdictionof the receivership

2. Receiver'sStandingto Sue

Although not entirely clear, it appedyB. Harperalso challenges the Receiver’s stagd
to bring the claims irthis cas€' A Receiver of an entity “which was used to perpetrate a Ponzi

scheme has standing to recover fraudulent transfers as though the reeegvarcreditor of the

scheme.® The Receiver in this case is dgijust that. Accordingly,the Receivehas standing

" Merrill Scott& Assocs. v. Concilium Ins. Serv253 Fed. Appx. 756, 761 (10th Cir. 2007) (unpublished)
(quotingPope v. Louisville, N.A. & C. Ry173 U.S. 573, 577 (18995¢ealsoEberhard v. Marcu530 F.3d 122,

129 (2d Cir. 2008) (“So long as an action commenced by a court appointeeraesks to accomplish the ends
sought and directed by the suit in which the appointment was mandeastion . . . is regarded as ancillary so far as
the jurisdiction of the court . . . is concerned.”).

18 CFTC Action Order at 1; Commodity Exchange Act, 7 U.S.C. § 6¢ (2006).

19 CFTC Action Order at-7L0. The Receiver was reappointed by Judge Jenkins on September 285862ETC
Action Order Reappointing Receiver, docket no. 77, filed Sept. 28, 2011.

2 Merrill Scott & Assocs.253 Fed. Appx. at 761.

%L Seee.g, Motion to Dismiss at-gl5.

2 \Wing v. Dockstade®82 Fed. Appx. 361, 36263 (10th Cir. 2012) (unpublished) (citircholes v. LehmanBb6
F.3d 750, 75355 (7th Cir. 1995)Donell v. Kowell 533 F.3d 762, 7757 (9th Cir. 2008) (applyin§cholego

California’s Uniform Fraudulent Transfer AcBperhard v. Marcu530 F.3d 122, 1333 (2d Cir. 2008) (applying
Scholego New York Debtor & Creditor Law § 27§)



to sue Mr. Harper to recover fraudulent transfers as thougReabeivemwere a creditoof the
scheme

3. Motion to Dismiss for Failure to State aClaim

A recurring argument in Mr. Harpensotion to dismisss thatthe allegations ithe
Receiver'scomplaint are not proven by the Receiver. Mr. Harper, for instance, says that the
Receiver’s “presentation . . . is void because it presents no Facts . . . is void of sworn or
supportive and proven certified evidence or proof, is riddled wébcuracies, inconsistencies,
false statements, critical factual material omissions,”sanon®

Mr. Harper is mistaken as to what is required at this stage of the litig&ioamplaint,
like the Receiver’s, must contain “a short and plain statenfiehéalaim showing that ¢
pleader is entitled to reliéf* and will survive a Rule 12(b)(8)otion to dismiss if it contains
“enough allegations of fact, taken as true, to state a claim to relief that iblglausits face.®
“[T]aken as true,’howerer, does not mean that the allegas in acomplaint aren facttrue.
When filing a complainta plaintiff may nothave all theavailable facts But a plaintiff is not
required to prove its case at the pleading stdgethe extent that Mr. Harper loeves the
Receiver is required torovide proof at this stage, he is mistaken.

To state a claim for fraudulent transfer, a plaintiff must allege that (1) tiefdravas
made (2) with “actual intent to hinder, delay, or defraud any creditor of the débtdrtiat is

more, under UFTA, “a debtor’s actual intent to hinder, delay, or defraud is conglusivel

% SeeMotion to Dismiss at-38.
% Fed. R. Civ. P8(a)(2).
% Kansas Penn Gaming, LLC @ollins 656 F.3d 1210, 1214 (10th Cir. 2011) (internal quotation marks omitted).

% UtahCode Ann. § 25%-5(1)(a)



established by proving that the debtor operated as a Ponzi scHlekter2, the Receivagives
details of payments made for the benefit of Mr. HafPatleges that the payments were made
with an actual intent to hinder, delay or defraud investbamdexplainsthe nature of the Ponzi
schemeby the Receivership Defendarifs The complaint states a claim for fraudulent transfer,
plausible on its face, aget Mr. Harper.

To state a claim for constructive fraudulent transdgolaintiff must allege that (1) the
transfer was made, (2) without receiving reasonably equivalent value imgectoa the
transfer, and (3) the transferor was insolvent at the tinbecame insolvent as a result of the
transfer’® Here, the Receiver sufficiently alleges that the transfers were made for dii¢ ben
Mr. Harper? and that the Receivership Defendants did not receive reasonably equivalent value
in exchange for the payments maderurther, the Receiver explaittgat the Receivership
Defendants were insolvent at the tithe payments were madé The complainstates a claim
for constructive fraudulent transfer, plausible on its face, against Mr. Harpe

Finally, theReceiver states a claim for constructive trust. A constructive trust is an

equitable remedgvailable when “there has been (1) a wrongful act, (2) unjust enrichment, and

2" SEC v. Madison Real Estate GrpLC, 647 F. Supp. 2d 1271, 1279 (D. Utah 2009) (quotation omitted).
1d. at 11 552.

#Id. at 56.

30 Complaint at {1 460.

%t Utah Code Ann. § 26-6.

32 Complaint at 1 552.

*1d. at 7 52.

34 Sedd. at 1 45, 56.



(3) specific property that can be traced to the wrongful beha¥idrere, the Redeer
sufficiently alleges wrongful acts by the Receivership Defendangsulting in the unjust
enrichment of Mr. Harpet’ The Receiver traces the specifiansfersat issuein the form of
payments, to the wrongful behavir.The complaint states a @fafor constructive trust,
plausible on its face, against Mr. Harper.

In all, the Receiver’'s complaint is sufficiently plead to withstand Mr. Harper'somé
dismiss under Rule 12(b)(6). Andr. Harper's motion to dismiss for failure to state a cla&am
denied.

4. Miscellaneous Arguments

Mr. Harper's remaining argumerasedifficult to decipher®® These miscellaneous
arguments are all presented as causes for dismissabrain no argument of substance and are
without appropriatéegal citatiors or authority. Although pleadings in pro se cases are to be

0

liberally construedthe court cannot act as a litiganadvocate’® Nor can the court craft legal

arguments or perform the necessary legal research for the pro se fttigant.

% Wilcox v. Anchor Wate Co, 2007 UT 39, 34, 164 P.3d 353.

3% Complaint at {1 5360.

¥1d. at 1 61.

#1d. at 11 3-60.

39 SeeMotion to Dismiss at419; Reply at 12, 16-17, 19, 2327.

0 Garrett v. Selby Connor Maddux & Jand25 F.3d 836, 840 (19Cir. 2005).

*11d. at 841;see alsoUnited States v. Dunk&27 F.2d 955, 956 (7th Cir.1991) (“Judges are thetfigs, hunting
for truffles buried in briefs.”).



ORDER

IT IS HEREBY ORDERED that Defendant’s motion to disnifss DENIED.

Dated March 18, 2013

BY THE COURT

DMl

District Judge David Nuffer

“2Docket no. 9.



