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INTRODUCTION

Plaintiff Muir Enterprisesnc. broughtthis actionto recovera $117,993.98%alanceowed
for produce sol@nddeliveredbetweerMay 3, 2011 andSeptembel6, 2011* Thedeliveries
weremadeto four restaurantsvhich arenow closed Deli Nation of LaytonLLC, Deli Nation of
GatewayLLC, Deli Nationof OremLLC, andDeli Nationof FashiorPlazaLLC (the“DN
Restaurants”).

Plaintiff seeksecoveryunder thePerishabledgricultural CommoditiesAct (‘PACA”) ,2
which createsa statutorytruston behalfof producesellersandpermitsthemto pursueassetof
thattrustto securepayment Though the produceasdeliveredto the DN Restaurantslaintiff
claimsthatthe producevaspurchasedby anotherentity, Deli Nation LLC, which subjectedtself
to thetrustprovisions ofPACA by purchasingproduce orbehalfof theDN Restaurants.

Defendant®eli PlanetLLC andDeli Planetinc. allegedlyacquiredthe assetof theDN
RestaurantandDeli NationLLC afterthe produceales® Plaintiff claimsthatDeli Planet_LC
andDeli Planetinc. therebyacquiredasset®f thestatutorytrust assetgrom which Plaintiff is

entitledto seekpaymentfor the produceleliveredto theDN Restaurant§

! First Amended Complaintat 3, 1 6—7,docket no. 47filed October 1, 2012.
27 U.S.C. § 4994 (2012)
31d. § 499¢(c).

* Plaintiff's Oppositionto DefendantsDeli Planetinc., Deli Planet LLC, Michael T. FlynnJamesT. Meadowsand
Cory Sandberg'sviotion for SummaryJudgmenbr in the Alternativeto Dismissfor Lack of SubjectMatter
Jurisdiction(OpposingMemorandumpt 2—3,docket no. 65filed April 16,2013.

® First AmendedComplaint at 4, 1 261, docket no. 47filed October 1, 2012.
®1d.
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Michael T. FlynnandJamesl. Meadowsareallegedto beofficers of Deli PlanetLLC
andDeli Planetinc. who mismanagethetrustassets. CoryW. Sandbey andClive B. Pusey
areallegedto havebeenofficers of Deli NationLLC andthe DN Restaurants/ho did thesame®

Plaintiff voluntarily dismisse¢he DN Restaurats® andsecureda certificateof default
againstDeli NationLLC.*°

Defendant®Peli Planetinc., Deli PlanetLLC, Michael T. Flynn,Jamesl. Meadows and
CoryW. Sandbeg movedfor summaryudgment otto dismissfor lack of subjectmatter
jurisdiction ™ DefendantsienythatPlaintiff is entitledto the protectionaffordedby PACA,
claimingthatneitherDeli NationLLC noranyone of theDN Restaurantpurchased sufficient
guantity of producéom Plaintiff to makethe provisions of th&ct applicable As Defendants
interpretPACA, purchasesnadeby arestauranwill triggerPACA'’s trustprovisions onlyif
morethan$230,000vorth of produces purchasedy therestauranin ayear? Plaintiff cannot
show,accordingo Defendantsthatany DN Restauranpurchasedguchalargequantity of

producefrom Plaintiff in anyyear™®

"1d. at 7-8, 1 2%36.
81d. at 5-6, 1 1%26.

° Notice of Rule 41(a) Dismissal without Prejudice of Claims against DelbiNaf OremLLC, Deli Nation of
LaytonLLC, and Deli Nation of Gatewayl.C, docket no. 78filed September 16, 201BRipticeof Rule41(a)
Dismissalwithout Prejudiceof ClaimsagainstDeli Nation of Fashion Plada.C, docket no. 79iled Septembel6,
2013

2 second Enyr of Default against Deli Nation LLGQlocket no. 81filed September 17, 2013.

" Defendants Deli Planet IndDeli Planet LLC, Michael T. Flynn, James T. Meadows, and Cory ®agidb
Motion for Summary Judgment or in the Alternative to Dismiss for Lack of SubjatieMJurisdiction (Summary
Judgment Motion)docket no. 63filed March 20, 2013.

2 Defendantdeli Planetinc., Deli PlanetLLC, Michael T. Flynn, JamesT. MeadowsandCory Sandberg'eply
in Supportof the Motion for SummaryJudgmenbtr in the Alternativeto Dismissfor Lack of SubjectMatter
Jurisdiction(ReplyMemorandumpt 6—7,docket no. 70filed May 14,2013.

13 Summary Judgment Motion at@cket no. 63filed March 20, 2013.
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Further,DefendantslenythatDeli NationLLC purchasd producdrom Plaintiff atall,
claiminginsteadthatDeli NationLLC merelyprovidedadministrativesupportto theDN
Restaurant$*

As aresult,Defendantglaim theyareentitledto judgmentasamatterof law becausehe
trustprovisions of RCA arenotimplicated Becauseubjectmatterjurisdictionis predicated
upon astatutorygrantto enforcePACA’s trust provisions™> summaryjudgmentin favor of
Defendantsvould deprive the court of subjaciatterjurisdiction.

Review of thememoranddiled on themotionshowsthatsummaryjudgments not
appropriateDefendantsrecorrectthatpurchase®f produceby arestauranwill nottriggerthe
trustprovisions ofPACA unlesghat restauranpurchasesnorethan$230,000worth of produce
in ayear.However,whetherDeli NationLLC made theealevantpurchase®nbehalfof theDN
Restaurantss amaterialfactthatremainsin dispute.

UNDISPUTED FACTS

Pursuanto FederalRule ofCivil Procedure 56(g}he followingfactsarefoundto be not
genuinelyin disputeandareestablishedn thecase:

1. Deli Nationof LaytonLLC, Deli Nation of Gateway.LC, Deli Nation of Orem
LLC, andDeli Nation of FashiorPlazaLLC (“DN Restaurants"jvererestaurants®

2. At all relevanttimes,Plaintiff is andwasengagedn the business djuyingand
sellingwholesalequantitiesof producen interstatecommerceor contemplatiorthereofandis

andwaslicensedasadealerunder the Perishable Agricultu@mmoditiesAct (‘PACA”). '

4 Reply Memorandum at 4locket no. 70filed May 14, 2013.
127 U.S.C. § 499¢(c)(5)

8 Summary Judgment Motion atdgcket no. 63filed March 20, 2013; Opposing Memorandum addket no.
65, filed April 16, 2013.
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3. A creditapplicationdatedApril 12, 2005andsignedby Clive B. Pugywas
submittecto Plaintiff.*® An attachmento theapplicationwasprinted onDeli Nation LLC
letterheadandlists Morris A. PuseyClive B. PuseyandM. Kent Footeas“Principals.”*® The
addresgistedfor Deli NationLLC ontheattachmenis 610EastSouthTemple#10,SaltLake
City, UT 84102%°

4. Before2009,at leasteight paymentso Plaintiff for producedeliveredto theDN
Restaurantsveremadeon checkswritten from asingleaccounin the nane of Deli Nation
LLC.?! Thosecheckdisted theaddresof Deli Nation LLC as610EastSouthTemple#10,Salt
LakeCity, UT 84102%

5. After 2009,two paymentgo Plaintiff for producedeliveredto theDN Restaurants
weremadeon checks-dated2/25/2010and6/17/2011 -written from thesameaccounin the
nameof Deli Nation LLC.?* Theaddresgor Deli Nation LLC listed on thosechecksis 41 North
Rio Grande Suite 103, SaltLake City, UT 84101%*

6. After 2009, additional payments Plaintiff for producedeliveredto theDN

Restaurantsreremadewith anAmericanExpres<reditaccountssuedn thenameof Clive B.

" OpposingMlemorandurat 6, docket no. 65filed April 16,2013 Defendants’ Reply Memorandum did not
address this additional fact.

181d.; Reply Memorandunat5, docket no. 70filed May 14,2013.

19 OpposingMemorandurat 6, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 2, docket
no. 65 filed April 16,2013 Reply Memorandurat5, docket no. 70filed May 14,2013

% Declarationof Philip Muir, Exhibit 2, docket no. 65filed April 16,2013

1 Opposing Memorandum at @ocket no. 65filed April 16, 2013; Delaration of Philip Muir, { 14docket no. 65
filed April 16, 2013;ReplyMemorandurrat 4, docket no. 70filed May 14,2013.

% pedaration of Philip Muir, Exhibit 5docket no. 65filed April 16, 2013.

% OpposingMemorandunat 7, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 5, docket
no. 65 filed April 16,2013 ReplyMemorandunat4, docket no. 70filed May 14, 2013.

4 Declarationof Philip Muir, Exhibit 5, docket no. 65filed April 16,2013
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Pusey?® Thebilling addresgor thataccowntis 41 N. Rio Grande St.SaltLakeCity, UT
84101°°

7. In eachyearfrom 2008to 2011, thgourchasesf producdrom Plaintiff to be
deliveredto theDN Restaurantsvereworth, in aggregategpver $230,000%"

8. Onmultiple occasions- includingMarch 14, 2008 May 29, 2010andMay 28,
2011 — over one ton of produsaspurchasedrom Plaintiff, in aggregatein asingledayto be
deliveredto theDN Restaurant$®

9. TheDN Restaurantacceptedielivery of the producérom Plaintiff.?°

10. FromMay 3, 2011to Septembel6, 2011 Plaintiff sold producen the amount
of $117,993.99n interstatecommerceor contemplatiorthereofto bedeliveredto the DN
Restaurantsall of which remainsunpaid

11. Plaintiff timely deliveredinvoicesto Deli NationLLC or theDN Restaurantshat
containedthelanguageaequiredunderPACA, 7 U.S.C. §499e(c)(4}

12.  Plaintiff's invoicesfor producedeliveredto theDN RestaurantbetweenMay

2011andJanuary2012 include both £Bill To” and“Ship To” address? The“Ship To” address

% OpposingMemorandunat 7, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 6, docket
no. 65 filed April 16,2013 ReplyMemorandunat4, docket no70, filed May 14,2013.

% Declarationof Philip Muir, Exhibit 6, docket no. 65filed April 16,2013.

2" OpposingMemorandunat 7, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 4, docket
no. 65 filed April 16,2013 DefendantsReplyMemoranduntdid notaddresshis additionalfact.

2 OpposingMemorandunat 7, docket no. 65filed April 16,2013 Declaratiornof Philip Muir, Exhibit 3, docket
no. 65 filed April 16,2013 Defendants’Reply Memorandundid notaddresghis additionalfact.

29 OpposingMemorandunat 7, docket no. 65filed April 16,2013 ReplyMemorandurat 4, docket no. 70May
14,2013.

30 OpposingMemorandunat 7, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 7 & 8,
docket no. 65filed April 16,2013 DefendantsReply Memorandundid not addresshis additionalfact.

31 OpposingMemorandunat 7, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 8, docket
no. 65 filed April 16,2013.DefendantsReply Memorandumdid not addresshis additionalfact.

32 Declarationof Philip Muir, Exhibit 8, docket no. 65filed April 16,2013.
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variesandreflectsthelocationof individualDN Restaurantso which the produces being
delivered® The“Bill To” addresss always41 North Rio GrandeSt. #103,SaltLake City, UT
841013

13.  Eachof the invoicedlaintiff sentto Deli NationLLC or theDN Restaurants
containedhecontractuatermsthatPlaintiff is owedinterestonall outstanding invoiceat 1.5%
permonth plusall collectioncosts,includingreasonablattorneysfeesincurredby Plaintiff in
collectingthe debt owed®

14. TheNevaddfiling for Deli NationLLC, formedin June of 2004stateshatKent
M. Foote,Clive B. PuseyandMorris A. Puseyareits officers.Kent M Footeis its registered
agent®

15.  TheUtahfiling for Deli NationLLC, formedin August of 2007stateghatClive
B. PuseyandCoryW. Sandberareits officersandClive B. Puseyis its registeredagent’” The
addres®f theLLC andof its registeredagentis 610E. SouthTemple,Ste10, SaltLake City,
UT 84054-3309°

16. TheUtahfiling for Deli Nationof GatewayLLC, formedin Januaryof 2007,
£3°

stateghatClive B. Puseyis its soleofficer andMark Duffin is its registerechgent”” Theaddress

*d.
*1d.
%1d.; Opposinglemorandurrat 7, docket no. 65filed April 16,2013

% Appendixto Replyin Supportof Motion for SummaryJudgmentExhibit “A”: AmendedAffidavit of Cory
SandbergExhibit 1, docket no. 71filed May 14,2013.

¥7d.
Bd.
¥d.
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of theLLC is 178S.Rio Grande St.Ste.100,SaltLake City, UT 84101-1687° Theaddresof
its registeredagents 41 N. Rio Grande St.Ste.103,SaltLake City, UT 84101-1385'

17.  TheUtahfiling for Deli Nationof LaytonLLC, formedin Januaryof 2007,states
thatClive B. Puseyis its only officer andMark Duffin is its registeredagent’” Theaddresf
theLLC andits registerecagentis 41 N. Rio Grande St.Ste103,SaltLake City, UT 84101-
1385

18.  TheUtahfiling for Deli Nationof OremLLC, formedin June of 2006stateghat
Clive B. PuseyandCoryW. Sandbergreits officersandMark Duffin is its registerecagent**
Theaddres®f theLLC is 771E. UniversityPkwy, Orem,UT 84097-7771Theaddresdor its
registerecagentis 41 N. Rio Grande St.Ste.103,SaltLakeCity, UT 84101-13857

19. TheUtahfiling for Deli Nationof FashiorPlazaLLC, formedin July of 2005,
stateghatClive B. PuseyandCoreySandbergreits officersandMark Duffin is its registered
agent’® Theaddres®f both theLLC andits registeredagentis 41 N. Rio Grande St.Ste.103,
SaltLakeCity, UT 84101-1385"

20. Thelnterim ManagemenServices AgreemenbetweerDeli Planetinc., andDeli
NationLLC andthe DN Restaurants datedJuly 1, 201Jandamendedindrestatedn

Septembelk6, 2011 -stateghatany communicatiorto the owners obeli NationLLC andthe

DN Restaurantshouldbedirectedto theattentionof Clive B. Puseyat Deli NationLLC, 41N.

“O1d.
“d.
“21d.
“1d.
*1d.
S 1d.
1d.
“1d.



Rio Grande Suite 103, SaltLake City, UT 84101 An exhibitattachedo thatagreement
contains thesameaddresssthelocationof Deli Nation LLC andits owner/operatof?

DISCUSSION
A. Summary Judgment Standard

Defendantsnovedfor summaryudgmentor, in thealternative for dismissaffor lack of
subjectmatterjurisdiction. This court mustconverta Rule 12(b)(1jmotionto dismissinto a
Rule 12(b)(6)motionor a Rule 56summaryjudgmentmotionwhenresolution of the
jurisdictionalquestions intertwinedwith themeritsof thecase Thejurisdictionalquestions
intertwinedwith themeritsof thecaseif subjectmatterjurisdictionis dependent on treame
statutewhich providesthe substantivelaimin thecase.®® Becausgurisdictionin this case
depends on theamestatutethat providesPlaintiff's substantivelaim, Defendantsmotion—
whetherintendedasachallengeo jurisdiction, themerits or both —s properlyevaluatedasa
summaryjudgment motion.

Summaryjudgments appropriatef “thereis no genuine disputasto any materialfact
andthe movants entitledto judgmentasamatterof law.”>* A factualdisputeis genuinewhen
“thereis sufficientevidence orachsidesothatarationaltrier of fact could resolve thessue
eitherway.”*? In determiningwhetherthereis a genuine disputasto materialfact, thecourt
should“view thefactualrecordanddrawall reasonabléenferencegherefrommost favorablyo

the nonmovant

“8 Appendixto Replyin Supportof Motion for SummaryJudgmentExhibit “B”: Interim Management Services
Agreementdocket no. 7 Ifiled May 14,2013.

“d.
**Holt v. U.S, 46 F.3d 1000, 1003 (10th Cir. 1996jtation omitted).
*lFed. R. Civ. P. (56)(a).
2 Adler v. WalMart Stores, Ing.144 F.3d 664, 670 (10th Cir. 1998)
53

Id.
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The movingparty“bearstheinitial burden of making primafacie demonstration of the
absencef a genuingssueof materialfact andentitlemento judgmentasamatterof law.”>*
When,asin this case the movant does nbkartheultimateburden ofpersuasiomttrial, it can
makesucha primafacie demonstratiomy “pointing outto the court dack of evidencedor the
nonmovant oranessentiablementof the nonmovant'slaim.”® If the movingparty carriesthis
initial burden, the nonmovahhay notsimply restuponit pleadings,” but musset forth
specificfactsthatwould beadmissiblan evidencan theeventof trial from which arationaltrier

of fact couldfind for the nonmovant>?

B. Application of the PerishableAgricultural CommoditiesAct to Restaurants

Thepartiesdisagreeasto theinterpretationof The Perishablédgricultural Commodities
Act (“PACA”"). °" While theyagreethatrestaurantsnaybe subjectto PACA,*® theydisagree
aboutwhenPACA appliesto restaurantsdDefendantlaim thatarestauranis subjectto PACA
only if therestauranpurchasestleast$230,000wnorth of perishablegriculturalcommodities
over thecourseof ayear.Plaintiff claimsthatarestaurantnaybe subjecto PACA even ifit
purchasetess.This decisionholdsthatarestaurantmaybe subjecto PACA onlyif it purchases
atleast$230,000worth of perishableagriculturalcommoditiesn asingleyear.

PACA wasenactedy Congressn 1930to provide “protection of the producers of
perishable agricultural products—most of whom must entinestproductso abuyeror

commissiommerchantwho maybethousands omilesaway,anddependor their payment upon

**1d. at670-71.

*1d. at 671.

6 1d.

*"7U.S.C. 88 4994 (2012).

8 Summary Judgment Motion atdgcket no. 63filed March 20, 2013; Opposing Memorandum ad&ket no.
65, filed April 16, 2013.

10
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his businesacumenrandfair dealing.®™ In 1984, Congresactedto “increasethelegal protection
for unpaidsellersandsuppliers operishableagriculturalcommoditie$®® by requiringregulated
entitiesto maintainatrustsufficientto reimburseunpaidsellers® Thetrustmay consist of the
perishablecommoditesthemselvesproducts derivefrom the perishableommoditiesand
proceedsrom thesaleof thecommodities®® An unpaidsellercanbring anactionin federal
courtto enforcepaymentrom thetrust®?

PACA imposes thebligationto maintainsuchatrustonany“commissionmerchant,
dealer or broker.”® The disputebetweerthepartiesconcerngheterm‘dealer.’ PACA initially
defines'dealer’ to include“any personengagedn the business dfuyingor sellingin wholesale
or jobbingquantitiesasdefinedby the Secretaryany perishableagriculturalcommodityin
interstateor foreigncommerce . ..” % Regulationgssuedby the Departmenbf Agriculture
define‘wholesaleor jobbingquantities'to mean“aggregateguantitiesof all typesof produce
totalingone ton (2,000 pounds) ororein weightin anyday shippedreceived or contractedo
be shipped oreceived.®®

Therearethreeexceptiongo this initial definition of ‘dealer ®’ The partiesdisagreeasto
oneexception The other two exceptions are not in dispute anetot relevant in this caséhe

disputedexceptionstateghat“no persorbuyinganysuch[perishableagriculturallcommodity

*9In re Kornblum & Co., Inc.81 F.3d 280, 283 (2d Cir. 1996)
®H.R. Rep 98543 at 3 (1983)reprintedin U.S.C.C.A.N.405,405,
17 U.S.C. § 499¢(c)(2)

214,

%31d. § 499¢(5).

®1d. § 499(e)

%51d. § 4994b)(6).

%7 C.F.R. § 46.2 (2012)

877 U.S.C. § 499a(b)(6)

11
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solelyfor saleatretail shallbeconsideredisa ‘dealer’ until the invoicecostsof hispurchasesf
perishable agricultur@lommoditiesn anycalendaryeararein excesof $230,000 . . . ¥ Asa
result,apartywho buysproducesolelyfor saleat retail will besubjectto thetrustprovisions of
PACA onlyif the partypurchassatleast$230,000vorth of producen ayear.

The partiesdisagreeasto whetherthis exception(requiringpurchasen excesof
$230,000)s applicableto restaurantdDefendantassertandPlaintiff deniesthatrestaurants
buy produce $olelyfor saleatretail” ®® Accordingto Plaintiff, restaurantslo not buy produce
solelyfor saleatretail because¢hey buy produceo beusedasingredientsn thecreationof

1.7° Plaintiff claimsthata

other products- sandwiches, soupstc.—which arethensoldatretai
“plain readingof thestatute”requiresthat produces purchasedolelyfor saleatretail only if
whatis soldatretail is produce’* On Plaintiff's view, restaurantshatmeettheinitial definition
of ‘dealer’ aresubjectto the PACA trust provisionsevenif they buylessthan$230,000 of
producein ayear./? Defendantspn the handglaim thatrestaurantsresellingsolelyat retail

1.2 On Defendant'sview,

because¢heypurchasgroduceo createmealsthataresoldatreta

restaurantaresubjectto the PACA trustprovisions onlyif theymeettheinitial definition of

‘dealer’ andpurchaseén excesf $230,000 of produde ayear/* Defendantsrecorrect.
UnderPlaintiff's reading,a grocemwho meetstheinitial definition of ‘dealer’ and

purchaseproducefor directresaleto the public would be purchasisglelyfor saleat retail. If

4.

%9 Summary Judgment Motion atd&ocket no. 63filed March 20, 2013; Opposing Memorandum atdiiket no.
65, filed April 16, 2013.

"0 OpposingMemorandunat 10, docket no. 65filed April 16,2013.
d. at 11.

2 1d.

3 Reply Memorandum at #ocket no. 70filed May 14, 2013.
“1d.
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thegrocerpurchaseanly $100,00Qvorth of produce ovethe course of thgear,thegrocer
would not becoveredoy PACA'’s trust provisions Restauranton the othehard, would be
treateddifferently becausehey process the producego meals.A restauranthatpurchased
preciselythesameproduceat exactlythesamecostover the course of theearwould besubject
to PACA's trust provisions.Thereis noreasorto believethat Congress intended regulate
restaurantsnorecloselythanit regulateggrocers Plaintiff’s interpretationrdoes notasPlaintiff
claims,follow from theplainlanguageof thestatute PACA stateghat“no persorbuyingany
such[perishableagriculturalcommodity]solely for saleatretail shallbe consideredsa ‘dealet
until the invoicecostof hispurchasesf perishableagriculturalcommoditiesn anycalendar
yeararein excesf $230,000 . . . ® Nothingin thatlanguage- orelsewherén thestatute—
suggestshat purchasing producsolelyfor saleatretail requiresthatwhatis soldatretail is
produce. lis atleastasnaturalto readthe languagasdistinguishingoetweerpartieswho
purchaseerishableagriculturalcommoditiedor retail saleswithoutregardto whetherwhatis
eventuallysoldis produceandpartieswho purchasesuchcommoditiedor saleatwholesale
Thedistinctionis betweerthosewho sell somethingat retailandthosewho do not. \Wile only
four courtshavedirectly addressethis questionthreeof those four courteeachedheresult

consistentvith this opinion, thatrestaurantpurchaseproducesolelyfor saleat retail.”®

57 U.S.C. § 499a(b)(6) (2012)

® Fresh Pick NY Inc. v. Dover Gourmet Corp2-CV-662 JFB ARL, 2013 WL 4777323t *4(E.D.N.Y. Sept. 5,
2013)(holding that‘[ulnder the plain meaningof the statute restaurantareexemptfrom the definition of dealernf
theypurchasdessthan$230,0000f producein any calendalyear,regardlessf whethertheysell the producein
unalteredorm or use the produce to make fdpaBix Produce Co., LLC v. BilimiBay Minnesota, LLCCIV. 05
1914 (DWF/SRN), 2006 WL 206783&t *5(D. Minn. July 24, 2006}holding that theamountof perishable
agriculturalcommoditiesarestauranpurchaseperyearmustbe consideredvhendeterminingwhetherarestaurant
is adealerunderPACA andthatonly restaurantpurchasingnorethan$230,000ayearfall within the parametersf
PACA”); J. Ambrogi Food Distribution v. Top Dog Am.'s Bar & Grille of PA, Ji@&V.A.05-337, 2005 WL
1655891 at *4 (E.D. Pa. July 14, 200%holding that the monetaryamountof agriculturalcommoditiegpurchased
by arestauranin agivenyearmustbe consideredn conjunctionwith the physicalweight of producepurchasedn
determiningwhetherarestaurants consicered a dealer under PACAButseeln re Reservoir Dogs, IncO0 C
7264, 2001 WL1846860 at *3(N.D. Ill. Sept. 27, 2001yacatedsubnom.on other ground$ysco Food Serv.,
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In orderfor anyone ofthe DN Restaurantso besubjectto PACA, asdealerspurchasing
producesolely for saleatretail,” Plaintiff must show theestauranpurchasedanorethan
$230,000n a single yearPlaintiff's complaintallegesthatthe“DN Companies [including the
DN Restaurats] . . .werepurchasersf wholesalequantitiesof producesubjectto thetrust
provisionsto the[sic] PACA.”’” Defendantslaim thatthe DN Restaurantarenotsubjectto
PACA's trust provisionsbecause&o one of theestaurantpurchasedn excesf $230,000
worth of producen ayearfrom Plaintiff.”® Plaintiff does noarguein its oppositionto summary
judgmentthatanyone of theDN Restaurantpurchasedh excesof $230,000vorth of produce
in ayear.”® Plaintiff claimsinsteacthatthe threshold does not appéyrestaurant§® This
decisionholdsotherwise None of the DN Restaurants are subject to PACA’s trust provisions
because no one of the restaurants purchased in excess of $230,000 of produce in a year.

C. The Purchaser’sldentity is a Disputed Issueof Material Fact

Theidentity of the purchasepnf the producés amaterialfactin dispute Plaintiff claims
thatproducedeliveredto theDN Restaurantsvasactuallypurchasedby Deli NationLLC — not
the individualDN Restaurants andthatDeli NationLLC is subjectto PACA’s trust
provisions®' Defendantslenythatthepurchasesveremadeby Deli Nation LLC.®? Plaintiff has

provided evidencthatif the purchasesveremadeby Deli NationLLC, they would be

Chicago, Inc. v. Reservoir Dogs, In61-3823, 2002 W132963984 (7th Cir. Apr. 15, 200g)olding that
restaurants do not purchase produce solely for sale at retail because tim@akelhot produce, at retail).

" First AmendedComplaintat 2, 4(a) docket no. 47filed Octoberl, 2012.
8 Motion for Summary Judgment atdocket no. 63filed March 20, 2013.

"9 Opposing Memorandum at 1dgcket no. 65filed April 16, 2013 (claiming that “[t]he individual DN Restaurants
were not the produce purchasers”).

801q.
8 Opposing Memorandundocket no. 65filed April 16,2013.
82 Reply Memorandum at 4locket no. 70filed May 14, 2013.
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sufficiently largeto trigger thetrust provisions ofPACA 2% Defendantsio not disputéhat
evidenceAs aresult,whetherDeli NationLLC madethepurchasess amaterialfact. Because
thereis a genuine disputasto theidentity of thepurchasg summaryjudgments not
appropriateThis sectiondiscusseshatconflicting evidence.

To support thelaimthatDeli NationLLC purchasedhe producePRlaintiff cites (1) an
otherwise blank 2008&reditapplicationsignedby Clive B. Puseyandsubmittedto Plaintiff with
anattachmenbn Deli NationLLC letterhead(2) paymentgor deliveriesof produceto theDN
Restauranmadefrom two accountspneof whichis acheckingaccounin thenameof Deli
NationLLC; and(3) invoicesfor deliveriesto theDN Restaurantdn responseDefendants
arguethateachof theDN Restaurantss adistinctLLC andDeli NationLLC is nottheir parent.
In support othatclaim, defendantsite: thestatefilings for Deli NationLLC andeachof the
DN RestaurantsandanagreemenbetweerDeli Planetinc., Deli NationLLC, andthe DN
Restaurants.

1. The Credit Application

Plaintiff relies onacreditapplicationdatedApril 12, 2005* Theapplicationis blank but
for the signaturef Clive B. Pusey?® An attachmento theapplicationis on Deli NationLLC
letterheacandlists theofficers of thatLLC — includingClive B. Pusey -asprincipals®® The
addres®n theDeli NationLLC letterheads the SaltLake City addresghatis onchecksssued

from aDeli NationLLC accounin paymenfor producedeliveriesto the DN Restaurantgrior

8 Declarationof Philip Muir, Exhibit 3 & 4, docket no. 65filed April 16,2013

8 Opposing Memorandum at ocket no. 65filed April 16, 2013:Declarationof Philip Muir, Exhibit 2, docket
no. 65 filed April 16,2013.

8 Declarationof Philip Muir, Exhibit 2, docket no. 65filed April 16,2013.
#1d.
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to 2009%” Finally, no othercreditagreemengoverned theelationshipbetweerthe Plaintiff and
the DN Restaurant&®

Defendantarguethatbecausehecreditapplicationis blank,it is unclearwhich entity is
applyingfor creditandwhetheranyagreemenbasedon theapplicationwould beenforceablé”®
Defendantslsoarguethattheapplicationis irrelevantto the purchasestissueherebecause
thereis noreasorto think thatanycreditagreemenbasedon the 200&pplicationwasstill in
effectat thetime of the 201Ipurchasesndbecaus¢éheDN Restaurants/erenotevenformed
asLLCs until afterthecreditapplicationwassubmittedto Plaintiff.*° As aresult,Defendants
claim, thereis noreasorto believethatanycreditagreementeachednthebasisof the 2005
applicationwaseverintendedo applyto deliveriesto theDN Restaurantanuchlessto
deliveriessix yearslater**

Thecreditapplicationis largely but notentirely blank.It includesthe signature o€live
B. Pusey — ®eli NationLLC officer —andanattachmenbnDeli NationLLC letterheadisting
theofficers of Deli NationLLC as“Principals.”? Contraryto Defendantstlaim, theapplication
does suggesthich partywastrying to securecreditin 2005. Thecreditapplicationprovides
evidencehatPlaintiff wascontractingwith Deli NationLLC for producedeliveriesin 2005.The
first DN Restaurant Deli Nation of FashiorPlazal LC —wasformedonly threemonthsafter

the 2005creditapplicationwassubmitted®® Thefact thatPlaintiff neverrequiredthe DN

871d.; Declarationof Philip Muir, Exhibit 5, docket no. 65filed April 16, 2013.
8 ReplyMemorandunat 5, docket no. 7ffiled May 14, 2013.

8.

0.

d.

92 Declarationof Philip Muir, Exhibit 2, docket no. 65filed April 16,2013.

% Appendixto Replyin Supportof Motion for SummaryJudgmentExhibit “A”: AmendedAffidavit of Cory
SandbergExhibit 1, docket no. 7 Ifiled May 14,2013.
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Restaurants submittheir own creditapplications suggestisat Plaintiff, atleast,believedthat
Deli NationLLC waspurchasing produce dyehalfof theDN RestaurantDefendantslo not
suggestnyreasonwhy Deli NationLLC mightbe applyingfor creditto purchase produdé not
to makepurchase®sn behalf of thd®N RestaurantsThoughit is truethatanyagreementeached
on thebasisof theapplicationmaynothave beein effectin 2011, theapplicationprovides
someevidenceahattheinitial arrangemenbetweerPlaintiff andDeli NationLLC wasfor the
latterto purchase produce drehalfof theDN Restaurants.

2. Paymentsfor Produce

Plaintiff claimsthat prior to 2009, paymentir deliveriesto theDN Restaurants/ere
madeon checkswritten from aDeli Nation LLC account? After 2009,Plaintiff claimsthatall
buttwo paymentdor deliveriesto theDN Restaurantsveremadeon acreditaccounin the
nameof Clive B. Pusey’® Theremainingtwo paymentsfter 2009weremadeon checksissued
from aDeli NationLLC account?®

Accordingto Defendantspaymentrom thesetwo accountsnerelyreflectsthat Deli
NationLLC provided*‘administrativesupportto the delis by processingpayment on invoices
thatit hadreceivedrom the individualrestaurants® WhetherthearrangemerietweerDeli
NationLLC andthe DN Restaurantmerelyreflects*administrativesupport’is afactual

guestionthatcannot beesolvedon summaryudgment.

% OpposingMemorandunat 7, docket no. 65filed April 16,2013;Declarationof Philip Muir, {14, docket no. 65
filed April 16, 2013;Declarationof Philip Muir, Exhibit 5, docket no. 65filed April 16,2013.

% OpposingMemorandunat 7, docket no. 65filed April 16,2013;Declarationof Philip Muir, { 15,docket no. 65
filed April 16,2013 Declarationof Philip Muir, Exhibit 6, docket no. 65filed April 16,2013.

% OpposingMemorandunat 7, docket no. 65filed April 16,2013;Declarationof Philip Muir, Exhibit 5, docket
no. 65 filed April 16,2013.

" Reply Memorandurat 4, docket no. 70filed May 14, 23,
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Defendantsalsonotethatthecreditaccountfrom which paymentsveremadeafter 2009
wasa private accourih thenameof Clive B. Pusey, noin thenameof Deli NationLLLC.%®
Finally, Defendants€oncedehatthetwo checksssuedafter 2009from aDeli NationLLC
accountin paymentor deliveriesto theDN Restaurantare“possible exception[s]to their
claimthat“thereis noevidencesupportingPlaintiff's contentiorthatDeli Nation,LLC paid
[for] produce shipmentsadeto the individualdeli restaurants® However,Clive B. Pusey

signedthe 2005creditapplication'®is listed on theattachmento thatapplicationon Deli

"101 andis anofficer of Deli Nation LLC.°? Further the

NationLLC letterheadasa“Principal,
billing addressisted on thecreditaccounts thesameaddresdisted on thetwo checksssued
from aDeli NationLLC accountafter2009in paymenfor deliveriesto theDN Restaurants®®
Thoughit is a private accounh thenameof Clive B. Pusey paymentdgor deliveriesto theDN
Restaurantfrom this singleaccount- particularlyin light of the 200%creditapplicationandthe
paymentdrom aDeli NationLLC checkingaccountfor deliveriesto theDN Restaurants

provide somevidencehatDeli NationLLC purchasegroduceo bedeliveredto theDN

Restaurants.

%B1d.
9d.
190 peclarationof Philip Muir, Exhibit 2, docket no. 65filed April 16,2013
101
Id.

102 Appendixto Replyin Supportof Motion for SummaryJudgmentExhibit “A”: AmendedAffidavit of Cory
SandbergExhibit 1, docket no. 71filed May 14,2013.

193 peclarationof Philip Muir, Exhibit 6, docket no. 65filed April 16,2013 Declarationof Philip Muir, Exhibit 5,
docket no. 65filed April 16,2013.
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3. Delivery Invoices

Plaintiff submittedrepresentativénvoicesfor deliveriesto theDN Restaurant$®® Those
invoices have a commadailling addressregardles®f theaddresof therestaurant® That
addresss thebilling addreson thecreditaccounfrom which paymentdor deliveriesto theDN
Restaurantsreremadeafter 20091°° Thatsameaddresss on thetwo checksissuedrom aDeli
NationLLC accountafter 2009°” While the invoicesaresomewhaambiguousasto theparty
beingbilled — billing to, forinstanceJason’sDeli (Layton),Deli Natior °® — the invoices
provide someevidencehatDeli NationLLC wasbilled for all deliveriesto theDN Restaurants.

4. Entity Filings and Interim ManagementAgreement

Defendantsappealo thestatefilings forming eachof theLLCs andan Interim
ManagemengervicesAgreemenbetweerDeli Planetinc. andthe DN Restaurantasevidence
thatthe DN RestaurantaredistinctentitiesandDeli Nation LLC is nottheir parent'°° In doing
so,Defendantarerespondinglirectly to Plaintiff's allegationthatDeli NationLLC wasthe
parentof theDN Restaurant$' However,Deli Nation LLC neednot be theparententity of the
DN Restaurantto incur obligations unddPACA. If Deli NationLLC is buyingproduce on
behalfof theDN Restaurantdt is neverthelesbuying producefor purposes oPACA.

D. WasDeli Nation LLC aPurchase or PaymentAgent?

194 Declarationof Philip Muir, Exhibit 8, docket no. 65filed April 16,2013.

105 |d

19814.; Declarationof Philip Muir, Exhibit 2, docket no. 65filed April 16,2013.
197 Declarationof Philip Muir, Exhibit 5, docket no. 65filed April 16,2013.

198 Declarationof Philip Muir, Exhibit 8, docket no. 65filed April 16,2013.

199 ReplyMemorandunat 3-4, docket no. 7(filed May 14,2013 Appendixto Replyin Supportof Motion for
SummaryJudgmentExhibit “A”: AmendedAffidavit of Cory SandbergExhibit 1, docket no. 7 lfiled May 14,
2013; Appendixo Replyin Supportof Motion for SummaryJudgmentExhibit “B”: Interim ManagemenServices
Agreementdocket no. 7lfiled May 14,2013.

10 Opposing Memorandum at-2, docket no. 65filed April 16, 2013.
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DefendantslenythatDeli NationLLC purchasegroduceat all, evenif only onbehalfof
the DN Restaurants'* Deli NationLLLC, accordingio Defendantsmerelyactedas
administrativesupportn processingpaymentWhetherDeli NationLLC merelyactedas
administrativesupportfor theDN Restaurantss a materialquestion ofactthatcannot be
resolvedon summaryjudgment.Depending upon theetailsof Deli NationLLC’s involvement
in paymentthe distinctionbetweerprocessingpaymentor theDN Restaurantandpurchasing
produce ortheir behalfmaybe adistinctionwithout adifference.PACA’s object—assisting
producesellersin securingpayment — would bfustratedf apartycanescapets obligations
underPACA by “choos[ing]to erectacorporatestructurewhereany upstreanentity is not
directly ‘buying produce (bupayinginvoices);and,at thesametime, thatsameentity is
shieldedirom liability becausét is not a“dealer sinceit is not involvedin the commercial
exchangef actualproduce.**?

Summary judgment in favor of Defendants is not appropriate. A reasonable fifidetr of
could concluderbm the undisputeévidencehatDeli NationLLC purchasedhe producé¢o be
deliveredto theDN RestaurantsThis appears to be the only issue that may need to be tried.

ORDER

IT ISHEREBY ORDEREDthatDefendant’'sMotion for SummaryJudgments
DENIED.™®
IT IS FURTHERORDEREDthatthefactsfoundasundisputedn this motionshallbe

treatedasestablishedn this case.

11 ReplyMemorandunat 4, docket no. 70filed May 14,2013.

12 Ereshpack Produce, Inc. v. VM Wellington LINDb. 12-CV-3157WJIM-MJIW, 2013 WL 50433at *6 (D.
Colo. Jan. 3, 2013)

3 Summary Judgment Motipdocket no. 63filed March 20, 2013.
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IT IS FURTHERORDERthatthepartiesshallmeet,conferandon or before February
28, 2014file anattorney’splanningmeetingreportwith anattachedproposed schedulingyder,

andemailthe proposed schedulimgderin word processindormatto ipt@utd.uscourts.gov.

SignedFebruary 72014.

BY THE COURT

D Ul

District JudgeDavid Nuffer

21



	Introduction
	Undisputed Facts
	Discussion
	A. Summary Judgment Standard
	B. Application of the Perishable Agricultural Commodities Act to Restaurants
	C. The Purchaser’s Identity is a Disputed Issue of Material Fact
	1. The Credit Application
	2. Payments for Produce
	3. Delivery Invoices
	4. Entity Filings and Interim Management Agreement

	D. Was Deli Nation LLC a Purchaser or Payment Agent?

	Order

