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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH
CENTRALDIVISION

THOMAS MOWER,

Plaintiff, MEMORANDUM DECISIONAND
ORDER DENYING DEFENDANTS’
MOTION TO DISMISS AND
GRANTING PLAINTIFF'S
MOTION TO STRIKE

VS.

IDEAL HEALTH INC., a Nevada Case No. 2:12-CV-230 TS
corporation, TTN, LLCDBA THE TRUMP
NETWORK, a Massachusetts limited
liability company, TODD STANWOOD,
SCOTT STANWOOD, and LOUIS
DECAPRIO,

Defendants.
Judge Ted Stewart

This matter is before the Court on Dad@nts Ideal Health, Inc.; TTN, LLC dba The
Trump Network; Todd Stanwood; Scott Stanwoaagl Louis DeCaprio’s Motion to Dismiss for
lack of personal juridgdtion pursuant to Fed. R. Civ. P. b(2) and Plaintiff Thomas Mower’s
Motion to Strike Defendants Ideal Health¢. and TTN, LLC dba The Trump Network’s
Motion to Dismiss and to further enter defgullgment against thesame Defendants pursuant
to Fed. R. Civ. P. 55(b)(2). For the reasons stated below, the Court will deny Defendants’
Motion to Dismiss and will grant Plaintiff's Maih to Strike the Motion to Dismiss, but the

Court will not enter default judgment at this time.
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I. BACKGROUND

Defendants Ideal Healthdn(“Ideal Health”), TTNLLC dba The Trump Network
(“TTN”), Todd Stanwood (“T. Stanwood”), 8t Stanwood (“S. Stanwood”), and Louis
DeCaprio (“DeCaprio”) (together “Defendantshove to dismiss Plaintiff Thomas Mower’s
(“Mower”) claims against them fdack of personal jurisdictioh. Mower moves to strike the
Motion to Dismiss of Defendants Ideal HealtldairN and requests thtite Court enter default
judgment for Defendants’ failut® appropriately answer Mer's First Amended Complaifit.

Ideal Health is, and at all times relevaeteto was, a Nevadarporation doing business
across the United States with its prisiei place of business in Massachuset&TN is, and at all
times relevant hereto was, a Massachusetts tiniability company and Ideal Health’s sister
company and alter ego doing business througheutthted States with its principle place of
business in MassachusettsThe two companies are und@mmon ownership and contrbl.
DeCaprio is, and at all times relevant herets Waesident of Ideal Faéh and TTN with S.
Stanwood as Secretary and T. Stanwood as Chief Executive Gffieach individual Defendant

resides in MassachuseftsThe two companies have distribts throughout the United States,
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including several in Utah. They have encouraged these distributors to market business to other
distributors within Utah, and iresponse to this encouragemeng distributors have advertised
and solicited business in Utdh.

In October of 2011, Mower, a resident oflbf entered into an agreement to lend Ideal
Health/TTN $270,000 so that the compariesld pay commissions to distributdfs Mower
did this with the hopes of acquiring the companies, and as part of negotiations Mower and
Defendants discussed moving headquarters to Ytaiso as part of the agreement, DeCaprio,
T. Stanwood, and S. Stanwood guaranteed repayofigme loan out ofheir personal assets.
Defendants did not travel tdtah during negotiation's,and Mower negotiated with them via
email and telephone from his office in Springville, UtAHThe funds were transferred from
Mower’s Utah bank account to Defendariassachusetts bank account on November 1, 2011,
and it was agreed that the money would be paak through tri-weekly transfers into Mower’s
Utah bank accourtt. Defendants agreed to repayautstanding amounts by November 30,

20112

8 Docket No. 14, at 6.

°1d.

9 Docket No. 1-1, at 2.

" Docket No. 14, at 5.

2 Docket No. 1-1at 5.

13 Docket No. 2, at 3.

4 Docket No. 14, at 5.

> Docket No. 1-1, at 5; Docket No. 14, at 4-5.

%1d. at 4.



On January 23, 2012, Mower filed his first olain Utah after Defendants made only one
payment and failed to pay the rest of the amount due in the time agreetl upos First
Amended Complaint asserts causes of action against Defendants for breach of contract, unjust
enrichment, fraud, and negligenée Mower included the individuals DeCaprio, S. Stanwood,
and T. Stanwood as Defendants along with Itkssllth and TTN, and claimed that in doing the
acts alleged in the complaint the individualf@elants were “acting ihin the course and
scope” of their work duties adfizers of Ideal Health and TTR®. In Defendants’ Answer, filed
on March 1, 2012, they denied consenting to juctgzh and filed a Motion to Dismiss for lack
of personal jurisdictio® On March 14, 2012, Mower movedstike Defendants Ideal Health
and TTN’s Motion to Dismiss and requested tadk judgment, because DeCaprio, who is not
an attorney, represented Ideal Healtid TTN and filed an improper Answér.

II. DISCUSSION
A. MOTION TO STRIKE
Although a natural person may regeshimself in a court of la# it has long been the

standard in the Tenth Circuitifat a corporation can appearimcourt of record only by an
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attorney at law.** Even an officer of the corporati may not perform any “substantive legal
work” pro seon behalf of the corporation if he is a non-attorfiey.

In the present case, DeCaprio filed the Motio Dismiss on behalf of the corporations
Ideal Health and TTN. Because DeCaprinas an attorney he may not represent these
corporations. Therefore, the Court will grardiRtiff's Motion to Strike the Motion to Dismiss
filed by Defendants Ideal Health and TTN. T&#@ne reasoning does not apply to Defendants T.
Stanwood, S. Stanwood, and DeCaprio becauseatieeyatural persons, and they have each
signed the Motion to Dismiss onelin own behalf. The Court will not strike the Motions to
Dismiss filed by these Defendants.
B. DEFAULT JUDGEMENT

Under Fed. R. Civ. P. 55(a), the clerk af tourt must enter a default judgment “[w]hen
a party against whom a judgment for affirmativeal sought has failed to plead or otherwise
defend .. ..” In determining whether to erdefault judgment the court may consider several
factors that the Tenth Circuit has used to ieilee whether a judge should dismiss a case as a
sanction against a party. These factors include:

(1) the degree of actual prejudice te ttefendant; (2) the amount of interference

with the judicial process;. . (3) the culpability ofhe litigant; (4) whether the

court warned the party in advance ttetmissal of the action would be a likely
sanction for noncompliance; and (&} efficacy of lesser sanctiofis.

In the present case, because DeCaprimable to represent Ideal Health and Tard
sg the Answer to Mower’s First Amended Coaliaipt has no effect, and the court may enter

default judgment against Ideal Health and TTNf&lure to answer. The Court, however, will

23 Flora Const. Co. v. Fireman’s Fund Ins. C807 F.2d 413, 414 (10tBir. 1962).
4 Harrison v. Wahatoyas, L.L.(253 F.3d 552, 556 (10th Cir. 2001).
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decline to do so, because Defendants Ideal HaalhT TN have not been adequately warned of
their mistake and the possible comsences of such a mistake. They have not been given time to
correct their actions, and the prejudice againgemaants in this case would be substantial.
Further, there is no evidence that Defend&aal Health and TTN are culpable of any
malfeasance. Therefore, in order to ensuretthisicase is decided on its merits, the Court will
give Defendants Ideal Health and TTN 21 dayadquire legal counsahd to file a responsg.

If these Defendants do not acquire legal couasdlfile an appropriate response within this

time, default judgment may ntered against them.

C. MOTION TO DISMISS

Because DeCaprio filed the Motion to Dissifor Lack of Personal Jurisdiction on
behalf of Ideal Health and TTN age0 serepresentative, that chatige will be set aside until
the corporations obtain adequate legal reptasen. However, the Motion to Dismiss on behalf
of defendants T. Stanwood, S. Stanwood, and DeCaprio still stands.

Because these individual Defendants have certain minimum contacts with the State of Utah
dealing with the contract in dispute in theremt case, the Court rules that it has specific
jurisdiction over them.

1. Standard of Review
The plaintiff has the burden of establishinggomal jurisdiction ovethe defendant in a
diversity suit?” and must either establish that tiwurt has general jurisdiction over the

defendant, meaning that the court has jurisaiictiver the defendant in all cases brought before

% See, e.ginre K. M. A., Inc.652 F.2d 398, 399 (5th Cir. 1981) (ruling that a
corporation appearingro sehad 30 days to obtain an atteyrbefore a dismissal would be
granted).
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it, or must establish that the court has sipegirisdiction over the defendant, meaning the
defendant can only be haled to court on clairisray out of its activities in the forum stefte.In
order to establish specific jurisdiction the pldimnust 1) show that pisdiction is appropriate
under the long-arm statute of thedm state, and 2) show thatezgising jurisdiction “does not
offend the due process clausetwd Fourteenth Amendmerft”

The Long-Arm Statute of Utah states:

[A]ny person or personal representativethad person, whether or not a citizen or

resident of this state, who, in pensor through an agent, does any of the

following enumerated acts is subject to jimesdiction of the ourts of this state

as to any claim arising out of or reldt®: (1) the transaction of any business
within this state . . 3

This Long-Arm Statute has been interpretedbgh courts to have broad application.
Courts have frequently assumed application efdatute because the “legislature has directed
[the courts] to construe it ‘s@s to assert jurisdiction over nesident defendants to the fullest
extent permitted by the due process clauseefFtiurteenth Amendment to the United States
Constitution.”*

In order to satisfy the dymocess requirement when the evidence presented in the

Motion to Dismiss “consists of affidavits and otheitten materials,” the plaintiff only needs to

make a prima facie showing that the couety exercise jurisdiction over the defend¥niThe

28 OMI Holdings, Inc. v. Royal Ins. Co. of Cah49 F.3d 1086, 1090-91 (10th Cir. 1998).
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(quotingFar West Capital, Inc. v. Towné6 F.3d 1071, 1074 (10th Cir. 1995)).
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allegations made in the complaint must be tad®true so long as they are uncontroverted by the
defendant’s affidavits, and all factual dispupeesented by conflicting affidavits must be
resolved in favor of the plaintiff In order for the Court to ke jurisdiction over the defendant
without offending the due process clause efflourteenth Amendment the defendant must
consent to jurisdictio? or the plaintiff must show thaihe defendant A) had “minimum
contacts” with the forum state and B) that exs@ng jurisdiction over th defendant would “not
offend traditional notions of fair @y and substantigustice . . . .*°

The plaintiff can show that the defendans n@nimum contacts in a forum state if the
defendant purposefully directs “his activitiegegidents of the forum, and the litigation results
from alleged injuries that ‘arise oaf or relate to’ those activities® The plaintiff must show
“some act by which the defendant purposefaligil[ed] itself of the privilege of conducting
activities within the forum State, thus invaoithe benefits and pettions of its laws® These

acts must form a substantial connection withftirum state so that the defendant “should

reasonably anticipate beihgled to court there*® This does not mean that the defendant must
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physically enter the forum state, but rather, themigant may be subject to specific jurisdiction
if it purposefully direts business via “mail and wire communications across state fihes.”

A corporate shield exception to the minimuantact standard may insulate officers of a
corporation from personglrisdiction “[w]here the acts of dividual principals of a corporation
in the jurisdiction were carried out solely iretindividuals’ corporate aepresentative capacity

.." This shield is based on the rationalattbfficers of a corporation cannot be held
personally liable for the wrongfacts of the corporatiott. However, just as officers can “incur
personal liability by pdicipating in the wrongful activitydf the corporation, officers are not
insulated from personal jurisdiction wherytparticipate in the wrongful activifyy.

In light of the contacts théefendant has with the forumast, the court evaluates the
reasonableness of jurisdiction by determining Wwlethe exercise of jurisdiction would offend
the traditional notions of fair play and substdrjtiatice. In order tanake this evaluation, the
court considers severctors, including:

“[T]he burden on the defendant,” “the fonuState’s interest in adjudicating the

dispute,” “the plaintiff's interest in obtaimy convenient and edttive relief,” “the

interstate judicial system’s interest in obtaining the most efficient resolution of

controversies,” and the “sted interest of the sevéi@tates in furthering
fundamental substantive social policiés.”

39 Burger King 471 U.S. at 476.
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These considerations may boost the plaintdfise by establishing “the reasonableness of
jurisdiction upon a lessshowing of minimum contacts thavould otherwise be required®
On the other hand, a consideration of these fact@y defeat the reasdm@ness of jurisdiction
“even if the defendant has purposgfengaged in forum activities'™> When a defendant
directs activities at a reent of the forum state, however, the defendamist present a
compelling case that the presence of sorheratonsiderations would render jurisdiction
unreasonable?®

2. Analysis

In the present case it must be determmbdther the Court magxercise general or
specific jurisdiction over Defendants T. Stanwo8dStanwood, and DeCaprio. This case deals
with an alleged breach of caoatt in the repayment of a $270,06@n. The interaction between
Plaintiff and these individual Dendants in creating and exeagiithe aforementioned contract
is the basis of the alleged minimum contactéeDdants have with theate of Utah. Because
Plaintiff's claims arise out of the activity &fefendants in the Seabf Utah, a specific
jurisdiction analysis isppropriate here.

Since the individual Defendants have not @mted to jurisdiction within Utah, the due
process clause of the Fourteenth Amendmenbo@nbe satisfied by showing that Defendants
had some minimum contacts with Utah, and lgveing that exercisingirisdiction would not

offend traditional notions of faplay and substantial justice.

441d.
4.

48 14d.
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The Court finds that Defendants have minmmecontacts with Utah, because they have
purposefully directed activities at Utah bgntacting a Utah resident multiple times via
telephone and email in order taioma contract to receive money from a Utah bank account and
to repay money into a Utah bank account. nBying money in and out of Utah, Defendants
have availed themselves of the privilegeohducting business within Utah and have invoked
the privileges and benefits of Utah law. Evkaugh these transactions were executed remotely
and Defendants never physically entered the dtege,directed actions via wire communication
nonetheless invoked Utah law.

Further, Defendants have had a substamialigh connection with Utah that they could
reasonably foresee being haled to court thBrefendants’ interaction with Mower is evidence
of this connection. They not only connected thelves to Utah via the contract with Mower,
but also by placing distributors within the statA major reason Platiff agreed to lend
Defendants money was because he wanted tinab&companies, and discussions of moving
headquarters to Utah were partloé negotiations. Abf these were indicators to Defendants of
the possibility of being haled twurt in Utah, and these activities form the substantial
connection necessary taaslish minimum contacts with the forum state.

The corporate shield does not insulate thediridual Defendants from jurisdiction even
though they were acting withindgrcourse and scope of theirgoyment while making contacts
with Utah. Because these Defendants were peliganeolved in the negtiations with the loan,
and because they guaranteed tipayenent of the loan through peral assets, they participated
in the alleged wrongful act of breaching tlmmtract, and thus hastablished sufficient

minimum contacts with the forum State.
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Establishing jurisdiction over these Defendants does not offend traditional notions of fair
play or substantial justice because the Statdtah has a high intesein adjudicating the
dispute, and Plaintiff leaa substantial interest in obtaining convenient and effective relief.

Utah has a strong interest in protecting tig@ts of its residents when they enter into
agreements with non-residents in order to regulkegdlow of business iand out of the State.
Plaintiff has every reason to believe and acthenassumption that he would be protected by the
laws of Utah when entering into negotiations vathon-resident from his office in Utah, and he
should not be denied that protection meradgduse those negotiations took place via email and
telephone rather than in persdanabling convenience in negot@is should not inhibit Plaintiff
from obtaining convenient legal relief in Utah. this case, the interesof Utah and Plaintiff
promote the reasonableness of haling Defendamtsud in Utah even had there been a lesser
showing of minimum contacts.

Moreover, since it is clear that Defendgousposefully directed #ir activities at a
resident of Utah when they entered into a @mttwith Plaintiff wheein they would accept a
$270,000 loan from him, the Court finds thajugitating the case ibtah would not offend
traditional notions of fair play and substantial justice. Defendants here have not presented any
additional considerations, let alone any colimpg considerations, and have not shown why
being haled to court in Utah would be unmzable. Therefore, because Defendants have
sufficient minimum contacts with Utah, and besa haling them to court in Utah would not
offend traditional notions of fair play and sulmgtal justice, the Court will deny the Motion to
Dismiss on behalf of DefendantsS8anwood, T. Stanwood, and DeCaprio.

[ll. CONLUSION
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It is therefore ORDERED that Plaintiff's Mion to Strike Defendants Ideal Health and
TTN’s Motion to Dismiss (Docket No. 12) is GRANTED. It is further

ORDERED that Defendants Ideal Health &idN have 21 days to obtain legal counsel
and file an appropriate resportseePlaintiff’'s First Amended Contgint, the failure to do so may
result in sanctions up to anttluding default judgment against them. It is further

ORDERED that Defendants T. Stanwo&d Stanwood, and DeCaprio’s Motion to
Dismiss (Docket No. 2) is DENIED.

DATED November 6, 2012.

BY THE COURT:

¥E WART
ft€d States District Judge
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