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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

SUSAN FURNESS, an individual,
MEMORANDUM DECISION AND
Plaintiff, ORDERDENYING MOTION TO REMAND

V.
Case No02:12¢v-00256 DN
GARY MILLS, an individual,
District JudgeDavid Nuffer
Defendant.

Plaintiff Susan Furness (Furness) filed suit against Gary Mills (Mills) in tivel T
Judicial District Court in Salt Lake County fsecurities fraud Mills removed that action from
state court to the United States District CSufturness filed a Motion to Remaheh the
grounds that Mills’shotice of removal was filed after the-8@y removal period. After opposing
that motion, Mls has filed motions to dismiss, to quash service, and for a more definite

statement.This order addressesly themotionon remand.

BACKGROUND

Furness filed her complaint in state caamtJanuary 10, 2012.Mills was served on
February 4, 2012. On February 8, 2012, counsel for Mills acknowledged receipt of the

Complaint but notified counsel for Furness that one of the ten pages in the Complaint was

! Verified Complaint and Request for Jury (Complaint), docke#rh.filed Mar. 19, 2012.

% Notice of Removal of Action Unde¥8 U.S.C. § 1441b) (Federal Question), docket iy filed Mar. 14, 2012.
® Docket no$§, filed Mar. 19, 2012.

* Complaint at 1.

® Constable’s Return, docket ri&2 filed Mar. 19, 2012.
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missing: page 4. Counsel stated that he would need page four to respond, and “will not need
more than 45 days from the moment [he would] receive pa§®©#.February 14, 2012, Furness
denied Mills’s request for 45 days to respondditijtulaedto an enlargement of the time to
respond to 32 dayafterthe delivery of the missing page, giving Millatil March 16, 2017.

The missing page was provided to Mills’s counsel on February 14,20l filed a
Notice of Removaf’ on March 14, 2012, 38ays after the original service of the compl4int
29 days after the service of pageathd two daybefore the enlargement deadline to which
Furness stipulated.

Page 4 of the complaint contains paragraphs of background facts numbered 18-23. At
the bottom of the page, the heading for count 1 appears as “COUNT | (ViolatioatiohSEO(b)
of the 1934 Act and Rule 10(b)(5)}"" Following the heading, paragraph 24 states that Furness
incorporates the allegations set forth in the preceding paragraphs. PagasSilgparagraph
25 which states “Mills violated 10(b) of the 1934 Act and Rule 10b-5 by actioigby interstate
commerce.*? After that count is developed, page 5 also contains the heading “Count Il (Fraud)

and begins the development of that cotint.

® Email Correspondence of Bret Rawson, dockeZr®). filed Mar.19, 2012.
"1d.
8 Correspondence of Sean Egan, docketl6et, filed Mar. 29, 2012.

° Furness’s Memorandum in Support of Her Motion to Remand (Memorandum in Sugirf) 3, docket ng,
filed Mar. 19, 2012.

¥ Docket no2, filed Mar. 14, 2012.
" Compaint at 4.

21d. at 5.

Bd.
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ANALYSIS

The standard for removal is not low; removal statutesamewy construed* The
plaintiff has the right to choose the forum in filing the complaint in the court of here;larid
only the defendarrhay removethe caseg® Moreover, “[d]efendant’s right to remove and
plaintiff's right to choose his forum are not on equal footitfyX¥Vhen doubts, ambiguities, and
uncertainty cloud removal, courts generally resolve them in favor of rehand,several
circuits maintain presumptions against federal jurisdiction on rent®vehe Tenth Circuit has
unequivocally stated that “all doubt®ap be resolved against remové&l.'Under that
presumption against federal jurisdiction, the party seeking to remove bearsdée biur
establishing jurisdictioR’

The question before the court in this motion is whether the 30-day removal period under
28 U.S.C. § 1446egan to run when the incomplete complaint was served, when the missing
page was served to opposing counsel, or if it has yet to be triggered because a complete

complaint has never been served on Mills. According to the removal stafjie riftice of

14 Pritchett v. Office Depot, Inc420 F.3d 1090, 10985 (10th Cir. 2005)Shamrock Oil and Gas Corp. v. Sheets
313 U.S. 100, 108 (1941)n]Jot only does the language of the Act of 1887 evidence the Congrespiopalse to
restrict the jurisdiction of the federal courts on removal, but theyofithe successive acts of Congress regulating
the jurisdiction of the federal courts is one calling for the strict corigtruof such legislation”).

5 Burns v. Windsor Ins. Ca31 F.3d 1092, 1095 (11th Cir. 1998Vhile a defendant does have a right, given by
statute, to remove in certain situations, plaintiff is still the master ofnsctaim.”); seeShamrock Oil and Gas
Corp, 313 U.S. at 1647; 107 n.2.

®Burns 31 F.3d at 1095
71d. (“where plaintiff and defendant clash about jurisdiction, uncertaiatiesesolved in favor of remand”).

18 SeeSomlyo v. J.LaRob Enters., Ing932 F.2d 1043, 10486 (2nd Cir. 1991f“courts construe the removal
statute narrowly, resaivg any doubts against removability”) (overruled on other grourds)na v. Brown & Root
Inc., 200 F.3d 335, 339 (5th Cir. 2000doubts regarding whether removal jurisdiction is proper shoul@$awed
against federal jurisdiction")Gaus v. Miles, lo., 980 F.2d 564, 566 (9th Cir. 199®resumption requires remand
when doubt exists)Burns 31 F.3d at 1095

¥ Fajenv. Found Reserve Ins. Co., In83 F.2d 331, 333 (10th Cir. 199@)ting Greenshields v. Warren
Petroleum Corp.248 F.2d 61, 65 (10th Cir. 1957)

2'Wilson v. Republic Iron & Steel G®&57 U.S. 92, 97 (1921)


http://westlaw.com/find/default.wl?ft=L&docname=28USCAS1446&rs=btil2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1446&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2007166487&fn=_top&referenceposition=1094&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2007166487&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1941124921&fn=_top&referenceposition=108&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1941124921&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1941124921&fn=_top&referenceposition=108&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1941124921&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1994176008&fn=_top&referenceposition=1095&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1994176008&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1941124921&fn=_top&referenceposition=108&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1941124921&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1941124921&fn=_top&referenceposition=108&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1941124921&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1994176008&fn=_top&referenceposition=1095&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1994176008&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1991089725&fn=_top&referenceposition=1045&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1991089725&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2000029764&fn=_top&referenceposition=339&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000029764&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2000029764&fn=_top&referenceposition=339&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2000029764&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1992199535&fn=_top&referenceposition=566&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1992199535&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1994176008&fn=_top&referenceposition=1095&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1994176008&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1982132625&fn=_top&referenceposition=333&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1982132625&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1957110500&fn=_top&referenceposition=65&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1957110500&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1957110500&fn=_top&referenceposition=65&findtype=Y&vr=2.0&db=0000350&wbtoolsId=1957110500&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1921113869&fn=_top&referenceposition=97&findtype=Y&vr=2.0&db=0000780&wbtoolsId=1921113869&HistoryType=F

removal of a civil action or proceeding shall be filed within 30 days after tlegtdy the
defendant, through service or otherwise, of a copy of the initial pleading settimghfe claim
for relief upon which such action or proceedisfased . . "%

In the past, courts kia held that formal service was not required to begin thda30-
period?* For example, some courts allowed unsigned copies of initial pleadings or courtesy
copies of pleadings to trigger the 30-day pefidd@hese allowances were abrogatet/iurphy
Bros., Inc. v. Michetti Pipe Stringing, Int.wherethe United States Supreme Court held that
formal service was required to trigger the removal period. “Service of gragaser
longstanding tradition in our system of justice, is fundamental to any proceduraitiorpos a
named defendant® The Court outlined four scenarios that could trigger the removal period
pursuant to proper service of process:

First, if the summons and complaint are served together, thag@edod for

removal runs at once. Second, if the defendant is served with the summons but the

complaint is furnished to the defendant sometime after, the period for removal

runs from the defendant's receipt of the complaint. Third, if the defendant is

saved with the summons and the complaint is filed in court, but under local rules,

service of the complaint is not required, the removal period runs from the date the

complaint is made available through filing. Finally, if the complaint is filed in

court prior to any service, the removal period runs from the service of the
summons?

2128 U.S.C. § 1446(b)(1)

#2 5eeReece v. Wallart Stores, Ing.98 F.3d 839, 841 (5th Cir. 199&0e v. O'Donohue38 F.3d 298, 3604
(7th Cir. 1994)

% SeeReece98 F.3d839 (unsigned initial pleadingsiZarter v. Bldg. Materials & Constr. Teamsters’ Union, Local
216, 928 F. Supp. 997, 998000 (N.D. Ca. 1996)courtesy copies of pleadings).

2 Murphy Bros., Inc. v. Michetti Pipe Stringing, In626 U.S. 3441999)
?*Id. at 350,
*®|d.at 354.
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Under the Utah rules which governed this aasen commencenh state court, a copy of
the complaint must be served with the sumnfdn$he federal rules also state that “[a]
summons must be served with a copy of the compl&inT.herefore, thdirst Murphyscenario
for triggering the removal period could govenrthis case The second and third scenarios
cannot apply because Utah requires the summons and complaint be served togethgr. Finall
while the fourthMurphy scenariaccould also apply because Furness’s complaint was filed in
court before serviget cannot because the Utah rule regsigervice of the summons and
complaint at the same time

In addition to the service of the complaint, Mills also emphasizes further grtmrrttie
insufficiency of the summons pursuant to the Utah rules which state that “[t|heosisnsimall
contain the name of the court, the address of the court, the names of the partiestitanthendc
the county in which it is brought® It is true that the summons did not contain the address of
the court, with the name appearing only in the caption of the sumithons.

Becausénsufficient service of process cannot trigger the removal pétittk question
before this court is whether the service of the defestivemons and Furness’s incomplete
complaint satisfy Utah’s requirement tllatomplaint and a summons s&rved togetheand
start running the removal periodf.it is inconsequential whethéne complaint is completend
whether the summons is defective, service of process was proper on February 4, 2012, and the
30-dayremovalperiodcommencedhirty ninedays beforéills filed the notice of removabn

March 14, 2012, 9 days outside the statutory removal period. In that case, Furness’sdviotion t

Z"Utah R. Civ. P. 4(b)(i)

B Eed. R. Civ. P. 4(c)(1)

2 Utah R. Civ. P. 4(c)(1)

30 SeeSummons, docket nd6-2, filed Mar. 29, 2012.
3 Murphy Bros., Ing526 U.S. at 350
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Remand would be proper. Howeveregitherthe incomplete complaimr the defective
summons is insufficient und&turphy, the removal period did not begin to run on February 4,
2012, and~urness’dMotion to Remand would beaseless

Furness states that whether “the Complaint was missing a page is irreleyanpfises
of the 30-day removal period because page 5 of the Complaint, which Mills acknowledges
receipt offsic], clearly states that the claim against Mills in Count | was brought under Rule
10(b) of the 1934 Act and Rule 18b-Therefore, Mills canot claim that he was unaware of the
Federal claim raised against him that gave rise to removal when he was lgraggnadd on
February[4], 2012.”%? Furness misapprehends the requirement fatrigpgering the start ahe
removal period. fie Murphystandardyives no weight to the knowledge, presumptions, or
constructive or actual notice of either party in relation to the triggering oétheval period.
Murphy held that a removal was timely thirty days after proper service even thotgfoiar
dayselapsed since the defendant received a faxed copy of the coniplaint.

There areveryfew cases where the sufficiencyasf incomplete complairitas been
argued.In Wharton v. Nassau Count{apro seplaintiff served a complaint that was missing
several pages on March 10, 20F0The defendant'starney contacted the plaintifjave notice
of the missing pages, and according to defendaatparties agreed to an enlargement of the
time to respond to 30 days from service of the complete comptaiftte plaintiff then served
all but one of the missing pages on March 25, 2010, never serving the final missing paige, and

defendants answered on April 20, 2010, 27 days after service of the majority of ting miss

32 Memorandum in Support at 4.

33 SeeMurphy Bros., InG.526U.S. at 349

3 Case no. 14CV-0265 (S) (AKT), 2010 WL 4878998 (E.D.N.Y. Nov. 22, 2010)
*1d. at *1.

*®1d.
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pages’’ The plaintiff then moved for a default judgment the following day, asking the court to
reject the defendants’ answer as untiniély.

TheWhartoncourt set aside the question of whether the plaintiff completed proper
service either when he served the highly incomplete complaint or fiftesdatay when he
served the majority of the missing pagest denied a default judgment on principles applicable
to etting aside a defauf.

In Crist v. Phelpg® the plaintiff provided the court with copies of the complaint for
service upon three additional defendants in the case, as well as the AtterreeglGor the State
of Delaware. The complaint was “missingges 4, 5, 8, 9, 11, 12, 13, 14, 15, 16, and ex. B page
4 of 9."' The court ordered the plaintiff to provide the court with the missing pages of the
complaint, and notified him that thénited States MarshaServicewould not serve the
complaint until dlthemissing pagebadbeen received by the Clerk of ColfitThe court
specified that failure to provide the missing pages would result in the compldwoter t
defendants being dismissét.

These cases, although not controllingomciselyon-point, sggest that an incomplete
complaint is not a sufficient complaint. A court would certainly be Ipaedsed to require a
defendant to respond to such an incomplete complaint before a delbdtaase it is
unreasonable to expexidefendanto addressinsen allegations of facir raise defenses to

claims of which thelefendant isinaware.

371d.

B1d.

d.

0 Civ. No. 09957-SLR, 2010 WL 1704401 (D. Del. Apr. 27, 2010)
*I1d.at *5.

“21d.

“1d.


http://westlaw.com/find/default.wl?ft=Y&db=0000999&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2021864364&fn=_top&findtype=Y&vr=2.0&wbtoolsId=2021864364&HistoryType=F

Furthermore, Furness stipulated to an enlargement of the response period. Furness
acknowledgedhat it wouldbe unfair to apply deadlines to Mills that were basederxice of an
incomplete complaint. Mills filed the notice of removal before the deaftimesponseffered
by Furness A complaint missing a page of alleged facts and the beginning of the first claim
would likely notconstitute sufficient service of procesgheUtahcourts

Finally, there is also a defect in the summonbkerefore, whether the removal period
began to run on February 14, 2012 when Furness providedwititishe missing page, or
whether the removal period has yet to run because a complete complaint and proper summons
have yet to be served togethidills’s removal is not untimely.

ORDER

IT IS HEREBY ORDERED that Furness’s Motion to Rent4risl DENIED.

SignedAugust 5 2013.

BY THE COURT

DU Mdf

District Judge David Nuffer

44 Motion to Remand, acket no 6, filed Mar. 19, 2012.
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