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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

Charles Roberts et al. MEMORANDUM DECISION AND ORDER
DENYING PLAINTIFFS’ MOTION FOR
Plaintiffs, LEAVE TO FILE FOURTH AMENDED
V. COMPLAINT
C.R. England, Inc., et al., Case N02:12¢v-0302
Defendars. District JudgeRobert Shelby
Magistrate JudgBrooke Wells

Before the Court is Plaintiff$/lotion for Leave to File Fourth Amended Compldint.
After careful consideration of the record, relevant law, and the parties’ memgitaadaourt
has determined that oral argument is unnecessary and dibedastion based upon the record
before it As set forth below the Court DENIES Plaintiffs’ motion to amend.

BACKGROUND

This is a putative class action involving Plaintiffs who allege that Defendants
fraudulently solicited and sold them a business opportunity to ldrgetrucks. Defendants
own and operate a trucking company, a company that leases trucks, and a schooVitheg
instruction for students so they can obtasommercial driver license (CDL). Plaintiffs allege
violations of various state and federal laws. In short, Plaist#ert that Defendants
misrepresented the income which was available to students who ended up laaksfyam

Defendants. Plaintiffs are seeking to certify this matter as a class actiooregrtly this case is

! Docket no. 50.
2DUCIVR 7-1(f).
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at the precertification stage. Thetter of certification will be before Judge Shelby at a future
date.

In the instant motion Plaintiffgrimarily seek to add an additional class representative,
Carlos E. Cavezas, to serve with current Plaintiffs Charles Roberts and tKdtoiéty >
Plainiffs seek to file &ourth Amended Complaint, teir fifth Complaint overall. Plaintiffs
first filed theirComplaint in May 2011 in the Northern District of California. Plaintiffisiim
pertaining to the&alifornia Franchise Investment Lamas eventudy dismissedoy the
California court and the case was then transferred to this district.

Plaintiffs Third Amended Complainassers claims based ohoth California and Utah
law as well as an allegation that Defendants have violated the Indiana BuSpp@stunity
Transactions LawCurrentPlaintiffs Roberts and McKay attended an England truck driving
school in California and signed their lease and independent contractor agraarhkalks Mr.
Cavezaswho the Plaintiffs seek to add to this actialieges that he attended an England truck
driving school and signed his contracts in Indiana. Plaintiffs assert that thdynobtlave
brought this motion earlier because they learned about Cavezas in March 2013 fol@wing t
production of discovery provided to them by Defendants. Defenutaimaly resisted producing
the identities of putative class members arguing itimagpropriate precertification discovery.
In response, Plaintiffs asserted the discovery was “necessary to &léom] fo establish
numerosity and to test commonality and tgfity.”* Defendants eventually produced the
discovery and it was from this production that Mr. Cavezas was identified.

DISCUSSION

3 Mtn. p. 2.
* Letter from J. Goode to J. Jardine, August 24, 2012, p. 13 (attached as ex. B wpDef



Rule 15(a)(2) provides in relevant part that “a party may amend its pjeaalywith the
opposing party’s written comat or the court’s leave. The court should freely give leave when
justice so requires:” As noted by the Supreme Court,

If the underlying facts or circumstances relied upon by a plaintiff maypeper subject

of relief, he ought to be afforded an opfunity to test his claim on the merits. In the

absence of any apparent or declared reasch as undue delay, bad faith or dilatory

motive on the part of the movant, repeated failure to cure deficiencies by anmemndme
previously allowed, undue prejudice to the opposing party by virtue of allowance of the
amendment, futility of amendment, ethe leave sought should, as the rules require be

‘freely given.”®

The most recent scheduling order entered on August 14, 2@1tBel prior deadline to
amend pleadings and the deadline to add parties as August 1, 2012. Plaintiffs filecthe inst
motion seeking to amend their Complaint and add an additional party on June 18n@@l3,
than ten months past the deadline. Therefore, titfaimotion also implicates Rule 16(b) and
the good cause standard set forth therein necessary to modify a s¢h&tiel@enth Circuit has
not yet decided “whether a party seeking to amend its pleadings after the ischecidr
deadline must show ‘good cause’ for the amendment under Rule 16(b) in addition to the Rule
15(a) requirements:” Although there is a “rough similarity” between the undue delay standard
of Rule 15 and the good cause standard of Rufettiéy are distinct provisions under the

Federal Rules and thus the Court finds the more reasoned approach is to consider the

requirements of each ruseparatelyn relation to Plaintiffs’ motion.Such an approach is

®Fed. R. Civ. P. 15(a)(2) (201(3ll references to the federal rules are to the 26tisededition).
® Foman v. Davis, 371 U.S. 178, 182 (1962)
"Fed. R. Civ. P. 16(b)(4)

& Minter v. Prime Equipment Co., 451 F.3d 1196, 1205 n.4 (10th Cir. 200&¥ also Sropev. Collins, 2009 WL
465073 *3 (10th Cir. February 25, 2009)

°|d.; Bylinv. Billings, 568 F.3d 1224, 1231 (10th Cir. 2009)
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supportedy other Circuitd® and this Circuit has adopted a similar intetption of Rule 16(b)’s
good cause requirement in the context of counterclaims asserted after a sghwdieli
deadline!*

l. Rule 15(a)

Admittedly Rule 15(a)’s standards are interpreted broadly due in large plaetgeneral
preference to decide asmupon its merit¥ But, “[i]t is well settled in this circuit that
untimeliness alone is a sufficient reason to deny leave to amend espebailyhe party filing
the motion has no adequate explanation for the défaftrthermore prejudice to the opposing
party need not be shown as an additional necessary requirkmadeed, the Tenth Circuit has
held that “a district court acts within the bounds of its discretion when it denestteamend
for ‘untimeliness’ or ‘undue delay.*®

Here, Plainffs assert that this case is different from those wharamendment was
denied because this “case is not even close to any decision point on the merit$, And,*the
reason why the motion was not brought sooner is not strategy but an initial detiennga

plaintiffs’ counsel that Roberts and McKay were adequate represesiatihe Indiana claim, a

2 Some Circuitdhave held thaa partyseeking to amend the pleadingsst satisfy a “good cause” requirement
when a motion for such amendments is made after the deadlinegis@t tbe scheduling ordefSee, e.g., Parker
v. Columbia Pictures Indus., 204 F.3d 326, 340 (2d Cir.20Q®)awthorne Land Co. v. Occidental Chem. Corp., 431
F.3d 221, 227 (5th Cir.2009)eary v. Daeschner, 349 F.3d 888, 909 (6th Cir.2003h re Milk Prods. Antitrust
Litig., 195 F.3d 430, 4388 (8th Cir.1999)Johnson v. Mammoth Recreations, Inc., 975 F2d 604, 60708 (9th
Cir.1992)

M gL-FLS Inc. v. SFHC, Inc., 917 F.2d 1507, 15189 (10th Cir. 1990) The Court notes that the Tenth Circuit has
yet to do so in the context of an amendment to the complaint.

2] eev. Max Intern., LLC, 638 F.3d 1318, 1319 (10th CiORL) (“Our justice system has a strong preference for
resolving cases on their merits whenever possible, . .Gripe v. City of Enid, Okl., 312 F.3d 1184, 1187 (10th
Cir. 2002)(noting the preference for determining a case on its merits).

¥ Frank v. U.S West, Inc., 3 F.3d 1357, 13666 (10th Cir. 1993jfinternal citations omitted).
14| as Vegas Ice & Cold Storage Co. v. Far West Bank, 893 F.2d 1182, 1185 (10th Cir. 1990)
5 First City Bank, N.A. v. Air Capitol Aircraft Sales, Inc., 820 F.2d 1127, 11330th Cir. 1987)
1 Reply p. 6.
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reconsideration of that decision, and subsequent efforts to find a willing and qualiBed fzer
serve.t’

The Court agrees with Plaintiffs that this case is in its relative infancy, but an initial
decision by counsel to not include a representative of the class from Itithatizen is changed
years later is a quintessential strategic decis@verall his would be Plaintiffs fifth Complaint.
Plaintiffs have amended their Complaint three times previously and each time did not include a
representative from Indiana. Plaintiffs assert that a representativefipfaam Indianawas
unavailable to them until they were provided discovery by Defendgttsomehow Plaintiffs
counselwere able to find two other Plaintiffs that are allegedly representatives oliaits
without the assistance of Defendants. Based upon the circumstances of thichatiag the
decision to not include a plaintiff from Indiana in the three prior Amended Compldiat€ourt
finds Plaintiffs’ motion is untimely. Plaintiffs’ justifications for its untimelin@se inadequate
and thus the Court denies Plaintiffs motion under Rule 15(a)(2).

Il. Rule 16(b)

In the alternative, the Courhds that Plaintiffs do not meet thgood causé standard
under Rule 16 Demonstrating good caeisinder Rule 16(b)(4) “requires the moving party to
show that it has been diligent in attempting to meet the deadlines, which means it must provid
an adequate explanation for any del&d.Rule 16(b)(4) requiresteightenedstandard in

comparison to Rule 15(&. In the Courts view aheightened standard is logical for at least two

Td.
18 Moothart v. Bell, 21 F.3d 1499, 1504 (10th Cir. 1994)

19 See Martinez v. Target Corp., 384 Fed.Appx. 840, 2010 WL 2616654 fn. 5(10th Cir. July 01, 2010)declining
to address thdefendant’sargument that Rule 16(b)(4)goodcausestandard applies because theimgiff could not
“satisfy the more lenient standard of Rule 15(a)f2)).S. exrel. Ritchie v. Lockheed Martin Corp., 558 F.3d 1161,
1166(10th Cir. 2009)declining to address whether compliance with Rule 16(ly)&tandard is required because
Rule 15(a)(2) was not met).


http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=1994086188&fn=_top&referenceposition=1504&findtype=Y&vr=2.0&db=0000506&wbtoolsId=1994086188&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2022432670&fn=_top&referenceposition=4&findtype=Y&vr=2.0&db=0000999&wbtoolsId=2022432670&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2018286306&fn=_top&referenceposition=1166&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2018286306&HistoryType=F
http://westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=btil2.0&rp=%2ffind%2fdefault.wl&serialnum=2018286306&fn=_top&referenceposition=1166&findtype=Y&vr=2.0&db=0000506&wbtoolsId=2018286306&HistoryType=F

reasons.First, the plainlanguagen Rule 15(a)(2) includes the phradeetly give leavéwhich
courts, including the Supreme Court, have interpreted quite bréadyle 16 does not contain
such a phrase indicating that a lower standard apphied.second, Rule 16 involves the
management of caspending before the Court and seeking to ametwhaplaint after a court
ordered deadline has passictly impactsthe Courts discretion to manage its own dockét.
Here,Plaintiffs explanation for the delay in seeking to amend is that they learned of Mr
Cavezas after Defendants provided the @cnihformation for the putative class members.
Plaintiffs counsel #egesthatcontact was madeith driversbothdirectly andvia the sample
furnished by Defendants discovery. Plaintiffs argue that thiact that Cavezas came from the
lattergroup is pure coinciagee and . . . [D]efendants’ . . . focus on purporteasuse of
discovery is a pure red herritif Both parties cite to different casgspporting their positions
regarding whether or not discovery may be used to secure a new clasetapive. The Court
has consideredhbse casedut finds it unnecessary to engage in an analysis of leeause
Plaintiffs counsel offers naredibleexplanation regardinghy a representativieom Indiana

could not have been found earlierthis case As such, Plaintiffs have failed to meet the

20 See Foman v. Davis, 371 U.Sat 182 Crostley v. Lamar County, Texas, 717 F.3d 410, 420 (5th Cir. 201@)oting
that a district courtpossesses broad discretion in its decision whether to permit amendedintg)plSky harbor
Air Service, Inc. v. Reams, 491 Fed.Appx. 872012 WL 29481807 (10th Cir. July 20, 2012noting the“liberal
amendment policy of Rule 15(a){Zhat is sometimes used as a detriment to fuddment}.

2 gee Link v. Wabash RR., 370 U.S. 626, 6381 (1963 (holding that a trial cours power to dismisor lack of
prosecution “has generally been considered an ‘inherent power,” govieot by rule or statute but by the control
necessarily vested in courts to manage their own affairs so as to achiexaettheand expeditious disposition of
cases}; U.S v. Nicholson, 983 F.2d 983, 988 (10th Cir. 1993District courts generally are afforded great
discretion regarding trial procedure applications (including contritieodocket and parties), and their decisions are
reviewed only for abuse of discretio)).Procter & Gamble Co. v. Kraft Foods Global, Inc., 549 F.3d 84284849

(Fed. Cir.2008)(“The Supreme Court has long recognized that district courts have bsoeetidn to manage their
dockets, including the power to grant a stay of proceedings.

2 Reply p. 7.
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heightened showing under Rule 16(b)(4) that theye diligent in attempting tmed the

deadline to amend the complaffit.

ORDER
For the reasons set forth above the Chods Plaintiffs fails to meet the standard for
amending the complaint under both Rule 15(a)(2) and Rule 16(b)(4). The Guafbta

DENIES Plaintiffs’ Motion for Leave to File Fourth Amended Complaint.

DATED this 18 September 2013.

. & o

Brooke C. Wells
United States Magistrate Judge

% Moothart v. Bell, 21 F.3d 1499, 1504 (10th Cir. 1994)
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