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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH
CENTRALDIVISION

MISTY HARTMAN,

Plaintiff, MEMORANDUM DECISIONAND
ORDER GRANTING
DEFENDANT’'S MOTION TO

DISMISS
VS.
DYNCORP INTERNATIONAL, LLC, Case No. 2:12-cv-00364-TS
Defendant.

This matter is before the Court on DefentaMotion to Dismiss for Lack of Personal
Jurisdiction and Improper Venu®laintiff Misty Hartman bmgs claims for defamation and
interference of economielations against Defeadt DynCorp InternationalLC (“DynCorp”).

For the reasons stated below, the Court gréint Defendant’s M@n to Dismiss.

. BACKGROUND

Plaintiff is a resident of @h. Defendant is a Delaware ited liability company with its
principal place of business in Falls Church, Yarg. Plaintiff, Ms. Hartman, was an employee
of DynCorp International FZ-LLCa Dubai U.A.E. Free Zone compy with its principal place
of business in Dubai Internet City. Theres@ne dispute aboutdtextent that the two
companies are intermingled. Because this Qasdlves all factual disputes in favor of Ms.
Hartman in determining whether she has magema facie showing of jurisdiction, this Court

refers collectively to DynCorp to refer RynCorp InternationaLLC and DynCorp
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International FZ-LLC, and for purposes of tMstion to Dismiss, this Court attributes the

contacts of each company to the other.

Ms. Hartman applied for a Financial Analy®sition with DynCap via the internet.
Using the internet from her home in Utah, Martman created an online account with DynCorp
and applied for a Financial Analyst position. After applying, Ms. Hartman received an e-mail
that DynCorp was interestedimterviewing her for the positionWhile in Utah, she participated
in a telephone interview. Ultimately, she was hired by DynCorp to be a Financial Analyst in

Afghanistan.

Shortly thereafter, Ms. Haman’s employment with DynCorp was terminated. This
lawsuit arises from allegations that DynCorp then erroneously submitted an Adverse Information
Report to the United States Stddepartment falsely statingaihMs. Hartman was terminated
“With Cause” and was not eligible for rehire. Asesult, Ms. Hartman alleges that a job offer

with a different company was rescinded.
II. LACK OF JURISDICTION

Plaintiff carries the burden of establisipersonal jurisdiction over Defendant‘To
obtain personal jurisdiction ovarnonresident defendant in aelisity action, a plaintiff must
show that jurisdiction is legitiate under the laws of the forunats and that the exercise of

jurisdiction does not offend the due procelssise of the Fourteenth Amendmert.

! Kuenzle v. HTM Sport-Und Freizeitgerate A®2 F.3d 453, 456 (10th Cir.
1996).

2 Soma Med. Int'l v. Standard Chartered BafhR6 F.3d 1292, 1295 (10th Cir.
1999) (quoting-ar West Capital, Inc. v. Towné6 F.3d 1071, 1074 (10th Cir. 1995)).
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Where the determination of jurisdiction islie decided on the basis of affidavits and
other written materials, theghtiff need only make a prinfacie showing that jurisdiction
exists® “The allegations in the complaint must be taken as true to the extent they are
uncontroverted by the defendant’s affidavitsthi parties present conflicting affidavits, all

factual disputes are resolvidthe plaintiff's favor.”

To satisfy the constitutional requiremeritdue process there must be “minimum
contacts” between the defgant and the forum stateThe minimum contacts standard may be

met by a finding of either generakisdiction or specific jurisdiction.
A. GENERAL JURISDICTION

For general jurisdiction to exist, the deflant must conduct sulastial and continuous
local activity in the forum stat®.Neither party argues that th@ourt has general jurisdiction

over Defendant. General jurisdictigherefore, is not analyzed.
B. SPECIFIC JURISDICTION

To meet the minimum contacts requirementhi@ specific jurisdiction context, (1) the

defendant must purposefully direct its activitiethat forum, and (2) the plaintiff's injuries must

3 Bell Helicopter Textron, Inc. v. Heliquest Int’l, Lt&85 F.3d 1291, 1295 (10th
Cir. 2004).

4 Kennedy v. Freema®19 F.2d 126, 128 (10th Cir. 1990) (quotBghagen v.
Amateur Basketball Ass’n of U.S.A44 F.2d 731, 733 (10th Cir. 1984)).

> World-Wide Volkswagen Co. v. Woodsé#4 U.S. 286, 291 (1980).

6 Soma Med. Int)1196 F.3d at 1295.



arise out of those forum-related activitfeszurther, the exercise pérsonal jurisdiction must

comport with traditional notions déir play and substantial justiée.

“The ‘minimum contacts’ test examines tm@mber and nature of a defendant’s contacts
with the forum.® Plaintiff asserts that Dendant’s contacts with the forum state of Utah are
significant because of Defendant’s online, elatir, and telephonic activities directed at the
forum. Specifically, Plaintiff asserts that Defendant is subject to jurisdiction in Utah because:
DynCorp operated a website that links inteunggrs, including Ms. Hartman, to DynCorp’s
career website, which allowsdividuals to apply for jobs wh DynCorp; DynCorp called Ms.
Hartman in Utah to conduct a telephone intemgth her; and DynCorp sent e-mails to Utah
including sending Ms. Hartman an electronic offer tettelaintiff also assés that DynCorp sent

a defamatory letter to the State Departmesich caused her harm in Utah.
A. PURPOSEFUL DIRECTION

DynCorp operates a website that directhk$ internet users to DynCorp’s career
website, which allows individuat® create a personalersaccount and search and apply for jobs
with DynCorp. Plaintiff alleges that this website is an interactive website and is a sufficient
contact for this court to exesa jurisdiction over Defendant. ifuer, Plaintiff argues that, in

tort actions, personal jurisdiction may be foundsanificantly fewer contacts, so long as the

! Dudnikov v. Chalk & Vermilion Fine Arts, In&14 F.3d 1063, 1071 (10th Cir.
2008).

8 Id. (citingInt'l Shoe Co. v. Office of Unemployment Comp. & Placendt
U.S. 310, 316 (1945)).

9 Red Wing Shoe Co. v. Eleerson-Balberstadt, Inc148 F.3d 1355, 1359 (Fed.
Cir. 1998).



forum contacts directly cause the tous injury at issue in the litigatio. Defendant argues
that jurisdiction is improperdrause DynCorp did not purposefullyect its conduct at the

forum state!!

Some courts have adopted a sliding scaméwork that considers the level of website
interactivity dispositive for jurisdictional analysis. The Tenth Circuit has not adopted such a
framework™ Still, the online world requires courts to adapt some of its personal jurisdiction
tools because the internet is omnipresénif a court concludethat the act “of placing
information on the Internet subjects that persopeisonal jurisdiction in each State in which the
information is accessed, then the defense obpaigurisdiction, in the sense that a State has
geographically limited judicigbower, would no longer exist” “To avoid this untenable result”
the Tenth Circuit has placed emphasisthe “internet user or [web]sitetentionally directing
his/herl/its activity or operatioat the forum state rather than jungtving the activity or operation

accessible there'®

10 Docket No. 16, at 6 (citinGalder v. Jones465 U.S. 783 (1984)).
1 Docket No. 10, at 8-9.

12 See e.gZippo Mfg. Co. v. Zippo Dot Com, In€52 F. Supp. 1119, 1124 (W.D.
Pa. 1997).

13 Shrader v. Biddinge633 F.3d 1235, 1242 n. 5 (10th GA11) (“This court has
not taken a definitive position on tEgposliding-scale test. ... Nor do we take such a
position here in merely considering the passivaratter of the [website] forum as germane to
our jurisdictional analysis.”)Shradergoes on to note that couttsgat do employ the sliding
scale test do so “more as a heuristic adjtmcrather than a substitute for, traditional
jurisdictional analysis.”ld.

14 Id. at 1240.
15 Id.

16 Id.



Operating a website does not automaticsiligject the owner or operator to personal
jurisdiction, even for actions reiag to the site, simply becaugecan be accessed by residents
of the forum staté’ The shared aim of the purposeful dtien doctrine is “to ensure that an
out-of-state defendant is not boutedappear to account for merely ‘random, fortuitous, or
attenuated contacts’ with the forum stat®.The “salient factorsthat together indicate
“purposeful direction” are: tentional action, expressly aichat the forum state, with

knowledge that the brunt of the injunjould be felt in the forum staté.

Shraderutilizes the facts of the well-known caseGdlder v. Joneso explain purposeful
direction. “Publication of thallegedly defamatory articldaut actress Shirley Jones supported
specific personal jurisdiction in California natnply because she lived there but because her
professional work was uniquely ti¢o California, where the telsion and film industries are

centered.?°

In this case, Ms. Hartman suffered harm ialJin the sense that she incurred harm and
resided in Utah when she did so, but not because any intentional action was aimed there. E-
mails and telephone calls between DynCorpMsdHartman occurred while Ms. Hartman was

in Utah. These contacts are intentional actsthmge contacts were natpressly aimed at the

17 Id. at 1241 (citinglohnson v. Arder614 F.3d 785, 796 (8th Cir. 201@arefirst
of Md. v. Carefirst Pregnancy Ctrs., In834 F.3d 390, 401 (4th Cir. 200Revell v. Lodoyv317
F.3d 467, 471-76 (5th Cir. 2002)).

18 Dudnikoy 514 F.3d at 1071.
19 Shrader 633 F.3d at 1240 (citinQudnikoy 514 F.3d at 1072).

20 Id. at 1244 (citingCalder, 465 U.S. at 788-89 (noting California was “the focal
point both of the story and of the harm suftetehe story was “drawn from California sources”
and “impugned the professionalism of an eaiadr whose television career was entered in
California)).



forum. Nor is her professionalork uniquely tied to Utah. Ifact, her work with DynCorp was
located in Afghanistaf- Finally, DynCorp had no knowledgesttthe brunt ofiny injury would
be felt in Utah. Therefore, Plaintiff has failexshow that Defendapurposefully directed its

activities to Utah.

Plaintiff asserts that thBudnikov v. Chalk & Vermilion Fine Arts, Indecision provides
a different result.Dudnikovis distinguishable. IDudnikov,one party sent a letter to a company
in California with the express pguwse of stopping an online auwstiin Colorado. On these facts,
the court held that the party expressly aimethtantional act at Colorado. Here, Plaintiff
alleges that Defendant sent an Adversermgtion Report to the State Department, after
Plaintiff was terminated from employmentAfighanistan. Plaintiftlaims this report has
affected her ability to find future employmeanhd explains that another job offer was rescinded
because of the letter. But Ms. Hartman doesafiege that the rescinded position was located in

Utah?2

Based on this, the Court finds an intentiona) bat not one that wasmmed at the forum.
Nor does this Court find any knowledge that the bofrgny injury would be felt in the forum.
As the Tenth Circuit has eloquently stated, “piéfis residence in the forum state, and hence
suffering harm there, does not al@stablish peenal jurisdiction.®® Therefore, dismissal is

appropriate.

21 Docket No. 16, at 4.
22 Id.

23 Shrader,633 F.3d at 1245.



B. ARISING OUT OF

Even if purposeful direction were metrigdiction would still be improper because
Plaintiff's causes of action in this case do awese out of Defendant’s contacts in Utah. To
support specific jurisdiction, there must alsaab@exus between the defendant’s forum-related
contacts and the plaintiff's cause of acti8n“Generally speaking, spdici jurisdiction must be
based on actions by the defendant and not on etrettare the result of unilateral actions taken
by someone elsé® As to this element, the Tenth Circuit has rejected a loose “substantial
connection” test and has insistex retaining a true causal elem between the cause of action

and the forum contacts.

Courts have found phone calls, faxketters, or e-mails seby out-of-state defendants to
forum residents to be sufficietd support specific jusdiction. But that is when the e-mails or
other contacts directly give rise the cause of action. For example, in the case of fraud effected

by the communication or for defamatioh.

In Kuenzle v. HTM Sport-Und Freizeitgerate Afte defendant manufactured allegedly

defective ski bindings in Austria which the piff bought in Switzerland and took to Wyoming,

24 Employers Mut. Cas. Co. v. Bartile Roofs,.Jifid8 F.3d 1153, 1160 (10th Cir.
2010).

25 Bell Helicopter Textron, Incz. Heligwest Intern., Ltd385 F.3d 1291, 1296 (10th
Cir. 2004).

26 Dudnikoy 514 F.3d at 1078-79 (rejecting the “stamtial connection test,” but
not deciding between the “but for’usation and “proximate cause” tests).

27 Shrader 633 F.3d at 1247 (citing publisthand unpublished opinions in support

of such proposition).



where she was injured. The defendant was an Austriammuany that sold its products in the
United States through an independent distribfitoFhe plaintiff argued that the court should
consider the defendant’s actions, the actions @tmiployees, as well as those of the independent
distributor, in determining whether the Defentla contacts were $iicient to establish
jurisdiction® The court noted that the plaintiff'sjimy would have occurred in Wyoming with

or without defendant’s contacts théfeThe court reasoned that “thequirement that the claim
arises out of or results from the forum-relatetivéces is not satisfied when the plaintiff would
have suffered the same injury even if nonéhefdefendant’s forumomtacts had taken placé”

The court refused to exercise jurisdictfon.

Here, Plaintiff sought out éhinternet to apply for jobs. She found out about the
Financial Analyst position vithe internet and she applied for the job via the intethet.
DynCorp contacted Ms. Hartman through phone @adts e-mails in order to contract with her
for employment. Though DynCorp does have @egal internet presenaecluding a website
accessible in Utah, the causes of action doeans# out of its website, its e-mail or its phone

contacts in the forum.

28 Kuenzlel02 F.3d at 456.
29 Id. at 455.

30 Id.

31 Id. at 456.

32 Id. at 456-57 (quotin@meluk v. Langsten Slip & Batbyggeri A5R F.3d 267
(9th Cir. 1995)).

33 Id. at 459.

34 Docket No. 16, at 3.



Plaintiff's claims—defamation and interfereneg¢h economic relations—arise out of the
Adverse Information Report DynCorp sent to 8tate Department, not to any information that
was available on the internet Ms. Hartman accessdthh. Ms. Hartman’s injury would have
happened regardless of whether DynCorp had contacts in Utah. There is simply no nexus
between Defendant’s forum-related contacts Rlathtiff's causes of action. Even under the
least restrictive “but for” test, this Court cansaly that “any event in the causal chain lead[s] to

the plaintiffs injury.®

The Court finds that Plaintiff has not beeresato establish sufficient minimum contacts
in the forum in order for this Court to exercjsesdiction. For that reason the Court does not
address whether jurisdiction comports with faaypand substantial justice. Defendant did not
purposefully direct contacts at Utah nor wBlefendant’s contacts in Utah the cause of the

Plaintiff's injuries in this matter.
V. CONCLUSION

It is therefore ORDERED #t Defendant’s Motion to Dismiss (Docket No. 9) is

GRANTED. The Clerk of this Court ismicted to close this case forthwith.

DATED September 28, 2012.

BY THE COURT:

WART
fled States District Judge

35 See Dudnikavs14 F.3d at 1078.
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