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IN THE UNITED STATES DISTRICTCOURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

BRIAN B. TUCKER,

Plaintiff,

VS.
MEMORANDUM DECISION AND

UNITED STATES OF AMERICA; ORDER
ASSISTANT UNITED STATES
ATTORNEY CARLOS ESQUEDA, Case No. 2:12CV409DAK
FEDERAL BUREAU OF
INVESTIGATION Judge Dale A. Kimball

SPECIAL AGENTS GREGORY
ROGERS AND MICHAEL ANDERSON,;
AND JOHN DOES AT THE UNITED
STATES ATTORNEYS OFFICE,

Defendants.

This matter is before the court on Defendantotion to dismiss. The court concludes
that oral argument would notgsiificantly aid the court in deding the issues presented in
Defendants’ motion for summary judgment.Mieg fully considered the motion, memoranda,
and the facts and law relevant to this mntithe court enters the following Memorandum
Decision and Order.

BACKGROUND

On February 20, 2004, Plaintiff, Brian dker, aided and abetted a bank robbery by

placing a bomb underneath a car and calling a ibnelat into police across town from where

his partners in crime were robbing a bank ie®@y Utah. On March 5, @, Plaintiff assisted
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his partners in robbing Zions Bank in Herrim&Jtah. Plaintiff andhis partners stole $78,000
from the bank, which they shared.

After being arrested, Plaintiff pled guilty aiding and abetting armed bank robbery,
aiding and abetting bank robberyjngsand carrying a firearm inlegion to a crime of violence,
and using an explosive to commit a felony. Ganpgently, he was sentenced to twelve years
incarceration. In addition, because of the “Monbkg’and his partners stole, Plaintiff was
ordered to pay $65,435.87 in restitution jointly andesally with his partners in crime. During
the sentencing hearing, Judge Benson instructednited States to return what it had seized as
evidence from Plaintiff's bank accounts, including the Money, as restitution to the banks that he
had helped rob.

After sentencing, Plaintiffiled several post-conviction motions and appeals with this
Court and the Tenth Circuit. Most notgbbn December 26, 2007, he filed a motion under 28
U.S.C. § 2255 alleging that Judge Bensondeoto return the Money to Zions Bank as
restitution was improper because there wadlaged third party claim to the Money. Judge
Benson rejected Plaintiff's motion and ruledttBeizing and retumg the Money was proper
because at sentencing he had instructed thed)Bitates to return to Zions Bank all of the
money that it had seizedofin Plaintiff's bank accounts.lthough Plaintiff appealed Judge
Benson'’s decision, he did not appeal the rulingndigg the illegality ofreturning the Money to
Zions Bank.

Despite being ruled against Bydge Benson, Plaintiff is ageasserting a cause of action
seeking reimbursement from the United StateshferMoney that it seized as evidence and later
returned to Zions Bank as reatibn. Plaintiff claims that by returning the Money to Zions Bank

as restitution, Defendants: (1) violated Rith Amendment right to due process unBerens v.



Six Unknown Named Agent)3 U.S. 399 (1971); (2) should compensate him under the Federal
Tort Claims Act (“FTCA”); (3) violated the Fourteenth Amendment urigleens and (4) ran
afoul of the Administrative Procedure Act (“APA”).

DISCUSSION

Defendants’ Motion to Dismiss

Defendants have filed a motion to dismisaififf’'s claims under 12(b)(1) and 12(b)(6)
of the Federal Rules of Civil Bcedure, arguing théhe Court lacks subject-matter jurisdiction
over the Plaintiff's claims and that the Plainsffirst claim should be dismissed for failure to
state a claim upon which relief can be granted.

A. Defendants’ Motion to Dismiss Paintiff's Fifth Amendment Claim

Defendants argue that Plaintiff's Fifth Amdment claim should be dismissed because
the United States has not waived its soveraigmunity for Plaintiff's claim against it or its
officers and, thus, the court does not have jurisdiction theclaim. Congress has not
unequivocally waived sovereign immunity fdleged Fifth Amendment vlations of clearly
established laws and procedur@se Lane v. Pefial8 U.S. 187, 192 (1996) (“A waiver of the
Federal Government’s sovereign immunity mustunequivocally expressén statutory text”).
Moreover, ndBivensremedy is available against tbaited States or its agenciéDIC v.

Meyer, 510 U.S. 471, 486 (1994 armer v. Perrill 275 F.3d 958, 963 (10th Cir. 2001). And no
Bivensclaim may be brought againspablic official tortfeasem her official capacity:

[t]here is no such animal aBavenssuit against a public officidbrtfeaser in his or her

official capacity. Instead,ng action that charges suchaificial with wrongdoing while

operating in his or her official capacity adJnited States agent operates as a claim
against the United States. Becaug&heensclaim may not be brought directly against the

United States as such, an “official capa@tyenssuit” would be an oxymoron.

Farmer v. Perrill 275 F.3d 958, 963 (10th Cir. 2001) (internal citations omitted).



Plaintiff claims that this Court has juristion over his Fifth Amendment claim because
the United States has waived its sovereign umity to all the Federal Defendants by violating
clearly established laws and pealures, and because Government officers can be sued in their
individual capacities throughBivensaction. However, this Court concludes the United States
has not waived its sovereign immunity for Pldffg Fifth Amendment claim against it or its
officers because nBivensremedy is available against the United States, its agencies, or its
employees in their official capacitigsDIC v. Meyer 510 U.S. 471, 486 (1994 armer v.

Perrill, 275 F.3d 958, 963 (10th Cir. 2001). The Courtifertfinds that the Federal Government
has not unequivocally waived its sovereigmuomity for Plaintiff's allegation that the
government violated clearly establed laws and procedures. Theref this Court does not have
jurisdiction over Plaintiff's officialcapacity Fifth Amendment claim.

Defendants further asseratiPlaintiff's individual-capcity Fifth Amendment claim
should be dismissed for failure to stateairalupon which relief can be granted based on the
following grounds: (1) Plaintiff's lawsuit is too labeecause the limitations period in which he is
able to bring his claim has passed; and (2) keg&squeda and Rogers are not subject to suit
because of qualified immunity, aMt. Esqueda is entitled to absolute prosecutorial immunity.

With respect to the statute of limitations, Plaintiff was aware of the alleged constitutional
violation no later than Februa®007, when he filed what loalls “an administrative remedy
complaint” demanding the return of his monéynder the applicabl®ur-year statute of
limitations period, Plaintiff has until Beuary 2011 to file his claimSee Fratus v. Deland9
F.3d 673, 675 (IDCir. 1995) (stating thdimitation period for civil rights action in Utah is four
years). Plaintiff, however, did not file the claim until May 2012. Moreover, there is no support

for Plaintiff's claim that Rule 41(g) of the FedeRules of Criminal Procedure tolls a limitations



period for alleged constitutional violations. Pl#its claim began to run on the day he knew or
had reason to know of the injuwhich is the basis of his actioccordingly, Plaintiff’'s claim
is barred by the statute of limitations.

In addition, Defendants have demonstratedttiiay are entitled to qualified immunity.
Plaintiff cannot show a violatioof a clearly estalished constitutional ght because he had an
adequate post-deprivation redye Plaintiff's individual capaty claims, therefore, are
dismissed for failure to state a ectaupon which relief can be granted.

B. Defendants’ Motion to Dismiss Plaintiffs FTCA Claim.

Defendants assert that Plaintiff's FTCAioh should be dismissed because the court does
not have jurisdiction over his claim due to hiduige to exhaust his administrative remedies by
first presenting a claim for a sum-certain amourtheoDepartment of Justice. As a condition of
waiver of sovereign immunityhe FTCA requires that a claimaexhaust her administrative
remedies by first presenting her claim to thprapriate agency. 28 UG. § 2675(a). Moreover,
a claimant must commence a civil action againstuhiéged States within six months of the date
that the “notice of final deniaif the claim” was mailed to the claimant. 28 U.S.C. § 2401(b). If
the claimant fails to file his claim within sixanths, his or her tort claim is “forever barrehtl”

Plaintiff argues that this Court has jurigtha over his FTCA claim because he provided
an administrative claim in February 2007 by sagdi letter to the United States Attorney’s
Office in which he sought damages in the amai$7,834.40. Plaintiff futter claims that Mr.
Esqueda rejected his admimngtve claim on February 27, 2007, and as a consequence he has
exhausted his administrative remedies.

Even if Plaintiff's February 2007 letter mtbe requirements of aadministrative claim,

this Court still lacks jurisdiction over PlaintiffESTCA claim. Plaintiff admits to receiving a



denial letter from Mr. Esquedi#ated February 28, 2007, givingtice of final denial of his
administrative claim. Plaintiff ffed to respond to this denial fifing a civil action against the
United States within six months bis receipt of this notice. Irestd, Plaintiff waited nearly five
years before filing his current FTCA claim. BesatPlaintiff did not filea civil action against
the United States within six months of higradistrative claim’s denial by Mr. Esqueda, his
FTCA action is barred. Therefore, the Court doeshave jurisdictiomver Plaintiff's FTCA
claim.

C. Defendants’ Motion to Dismiss Plainiff's Fourteenth Amendment Claim.

Defendants contend that Riff's Fourteenth Amendment claim should be dismissed for
two reasons: (1) the United States has not waigesbvereign immunity for either it or its
officers, while acting in their offial capacities, and (Zven if Plaintiff attempted to argue that
he was bringing his Fourteenth Amendmentrolagainst the individdd®efendants in their
individual capacities, this Cotwould still lack jurisdiction bcause the Fourteenth Amendment
does not apply to federal officers.

A Bivenscause of action cannot be brought agaanfetderal agency of the United States,
and sovereign immunity shields the fedgravernment and its agencies from shieyer, 510
U.S. at 475, 486. A plaintiff cannot brind3&vensclaim against federal officers for actions
taken in their official capacitiegarmer, 275 F. 3d at 963. Further, no constitutional tort action
under the Fourteenth Amendment maybbaught against a federal offic&rickson v. United
States 976 F.2d 1299, 1301 n. 1 (9th Cir. 1992) (“&re aware of no authority approving a
constitutional tort action against a federal o#fldor a violation of tlke fourteenth amendment,
which applies by its termsnly to state action.”)Wilson v. City of Cherry HiJl201 WL

3651274, *7 (D. N.J. August 18, 2011) (“Officeralpér is correct that the Fourteenth



Amendment does not apply to Plaintiff's claims against him as a federal offi€@us3p v.
Glasser 279 F. Supp. 2d 136, 142 (D. Conn. 200¥r(dssing plaintiff’'s Fourteenth
Amendment claim against federal officers becd[ifiee Fourteenth Amendment applies to state
action and not federal action'Weiss v. Marshb43 F. Supp. 1115, 1119 (M.D. Ala. 1981) (“To
the extent that Plaintiff'squal protection claim arises undbe Fourteenth Amendment, the
allegation is meritless since that Amendment, §yatms, does not apply to federal officials.”);
Jones v. Dist. of Columhid24 F. Supp. 110, 111 (D.D.C. 1977) (“[S]ince the fourteenth
amendment was designed to apply only to statdshat to territories such as the District of
Columbia, Congress lacked the power under tietéenth amendment toeate a cause of
action against federal officers.”).

Plaintiff argues that the Court should igmiss his Fourteenth Amendment claim
because he has alleged several John Does vidlsednstitutional rightdde further contends
that his action should be permitted to contitadiscovery because he has no way of knowing
whether these John Does are federal or stabesacHowever, the several John Does that
Plaintiff includes in his compiat are actors working under theettion of the United States
Attorney’s Office and, as such, are federal officéfioreover, the United States has not waived
its sovereign immunity for either it or its fededdficers to be sued in #ir official capacities.
Accordingly, this Court does not have jurisdictiover Plaintiff's Fourteenth Amendment claim.
D. Defendants’ Motion to Dismiss Plaintiff’'s APA Claim.

Defendants’ argue that Plaintiff’'s APAaiim should be dismissed because this Court
lacks jurisdiction over his APA claim as he igd ohallenging any type afgency action, and he

is seeking damages, which the APA cannot provide.



The APA provides a limited waivexf sovereign immunity thatllows a court to review
“[algency action made reviewable by statute fanal agency action for which there is no other
adequate remedy in a court . . .” 5 U.8@04. Agency means “each authority of the
Government of the United States,” but does not include “the couttte dfnited States.” 5
U.S.C. § 551(1). Agency action includes “the vehphrt of an agency rule, order, license,
sanction, relief, or the equivaleot denial thereof, or failur® act.” 5 U.S.C. § 551(13).

Plaintiff claims that this Court has subjecatter jurisdiction because the United States
Attorney’s Office’s alleged agen@ction is its failure to subithe Money to the forfeiture
proceeding before returning it to Zions Bank. Pi#fiaiso claims this Court has subject matter
jurisdiction because he is not seeking money dgsabut an injunction ordering that the funds
be returned to him.

However, neither of these arguments dernrates this Court has jurisdiction over his
claims. First, Plaintiff’'s argument that the WsdtStates has failed to act by not submitting the
Money to a forfeiture proceeding before retugninpertains to the United States’ litigation
decision to return the money to Zions Bank. ldatign decisions are not agency decisions that
can be reviewed under the APWatts vSEC, 482 F.3d 501, 507 (D.C. Cir. 2007). (“Litigation
decisions by agencies . . . are tiw kinds of agency determinatis that are channeled to courts
of appeals under direct-review statutesGjante Cnty. Sands Irrigain Dist. v. United States
539 F. Supp. 2d 1292, 1298 (E.D. Wash. 2008) (hglthat the Department of Justice’s
decision to file an answer to a civil complaig not a “reviewablé&nal agency action”).

Secondassumingarguendothat the United States’ litigatiodecisions constitute “agency
action” under the APA, section 701 of the APA eegsly precludes judiciaéview of “agency

action [that] is committed to agency discretignlaw.” 5 U.S.C. § 701(a)(2) (2006). The United



States’ litigation decisions constitute “agency action committed to agency discretion by law,”
which precludes their reviewlorrison v. U.S. Dep’t of Labofi713 F. Supp. 664, 669 (S.D.N.Y.
1989) (“Because this discretionaaythority of the Justice Degimnent is absolute, the Court
agrees with the federal defendants that . . . litigation decisions . . . are not reviewable under the
Administrative Procedure Act.”).

Finally, even if the United States’ litigah decisions were agency actions that were
subject to review, there is still no waiver ofvereign immunity under the APA, where, as here,
there is an adequate remedy in a court. The AP alidws judicial reviewf “there is not other
adequate remedy in court.” 5 U.S.C. 8§ 704shswn above, Plaintiff had the opportunity to
obtain relief from Judge Benson and the Tenth Cifouii failed to do so. Therefore, even if the
United States’ litigation decisions are reviewaddency actions, the availability of an adequate
remedy in court precludes review under the APAcdxdingly, there is no waiver of sovereign
immunity for Plaintiff's APA claim. Accorohgly, Plaintiff’'s APA claim is dismissed.

CONCLUSION
Based on the above reasoning, Defengldvibtion to Dismiss is GRANTED.
DATED this 19" day of August, 2013.

BY THE COURT:

o g K Y
DALEA.KIMBALL, /

UNITED STATESDISTRICT JUDGE




