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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

BENJAMIN KEYWANFAR, an individua

o MEMORANDUM DECISION AND
Plaintiff, ORDER GRANTING DEFAUWT

JUDGMENT
V.

SILVERLEAF FINANCIAL, a Utah limited
liability company, ACMSILVERLEAF llI

B, a Florida limited liability company, D. Case N02:12-CV-602TS
SHANE BALDWIN, an individual,

District Judge Ted Stewart
Defendans.

This matter is before the Court on Plaintiff's Motion for Default Judgrhefor the

reasons discussed below, the Court will grant Plaintiff's Motion.
. BACKGROUND

This action was filed in June 2012. Trial was set to begin on January 13> Z014.
January 6, 2014, Defendants did appear at the final pretrial conference. On January 21,
2014, Plaintiff filed this Motion for Default Judgment, to which Defendants failecsfmrel.
On February7, 2014, the Court entered an order to shause, directing Defendanto show
cause in witing why they failed to appear at the pretrial conference and why judgment should
not be entered. Defendants failed to respond. The Court now considers Plaintiff's Motion for

Default Judgment.
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lI. DISCUSSION

Plaintiff moves for default judgment as a result of Defendants’ failuappear at the
final pretrial conference and failure to communicate with the C&ute 16(f) of the Federal
Rules of Civil Procedure provides that “[o]n motion or on its own, the court may issyesany
orders, including those authorized by Rule 37(b)(2)(Aftii), if a party or its attorney . . . fails
to appear at a scheduling or other pretrial conferehdRuile 37 permits courts to issue “just
orders” including orders “retering a default judgment against the disobedient party.”

In Ehrenhaus v. Reynolds,® the Tenth Circuit noted that “[b]efore choosing dismissal as a
just sanction, a court should ordinarily consider a number of factoFsigse factors include (1)
the dgree of actual prejudid®e the opposing party, (2) the amount of intexfeee with the
judicial process(3) the culpability of the litigant(4) whether the court warned the party in
advance that dismissal of the action would be a likely sanction faonglianceand(5) the
efficacy of lesser sanctiofis“Only when the aggravating factors outweigh the judicial system’s
strong predisposition to resolve cases on their merits is dismissal an appregmizton.®
While these factors do not constitute a rigid test, they do represent consigecaurts should

evaluate on the record.
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First, Plaintiff has been prejudiced by Defendants’ failure to defend tinsac
Defendants’ actions, includirtbeir failure to appeaat the final pretrial conferencleave
prejudiced the Plaintiff by causing delay and increasing attorneys’ fegsouvDefendants’
appearance and participation, Plaintiff has been unalplt@ed with this litigation. As to the
second factor,dr esentially the same reasons, the Court finds that Defendants’ have interfered
with the judicial process.

Third, the Court finds that Defendants are culpable. On February 27, 2014, the Court
ordered “Defendants [to] show cause in writing, within fourteen (14) days as ttheshfailed
to appear at the pretrial conference and why judgment should not be eftebsfendants
have not done so.

Fourth, the Court warned that sanctions would be imposed, inclirditjgdgment
would be entered Defendans failed to show causéhe Court warned Defendants what was
required of them and the consequengesDefendants have taken no action to d&ieally, the
Court finds that lesser sanctions would not be adequate as Defendants have failedpateart
in this action and there is no indication that they intend to do so.

Considering these factors, t@eurt finds that dismissal and judgmentanor of
Plaintiff is appropriate.

[lIl. CONCLUSION
It is therefore ORDERED that Plaintiff’'s Motion forefault Judgment (Docket No. 34)

is GRANTED. The Clerk of this Court is directed to enter judgment in favor of Plaintiff and

1 Docket No. 35, at 2.



against Defendants on all claimsd close this case forthwitihe Court will set this matter for
a hearing to determine damages by separate notice.
DATED this3rd day ofApril, 2014.

BY THE COURT:

/T/ed Stewart
#ed States District Judge




