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IN THEUNITED STATESDISTRICTCOURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

AARON JENSEN
MEMORANDUM DECISION
Plaintiff,
Case No. 2:12v-00736DAK-DBP
V.
District Judge Dale A. Kimball
WEST JORDAN CITY, et al.,
Magistrate Judge Dustin B. Pead
Defendants.

INTRODUCTION

This civil rights mattewas referred to the Couwnnder 28 U.S.C. § 636(b)(1)(A)Dkt. 36.)
Plainiff Aaron Jensemlleges that Westordan City and kiformer supervisor, Lt. Robert
Shoberacted wrongfdly in connection with a 2009 settlement of Plaintiff’'s discrimination
claims against th€ity. The matter is presently before ttwurt onDefendantsMotion to
Compel Responses to First SeDagcovery (Dkt. 116.)

ANALYSIS

l. M otion to compel

Defendants seek to compekponses to four requests for production of documents that seek
written communications between Plaintiff's counsel and certain prosecutingiegjearrest
records, and medical recordBkt. 116 at iii.) Defendants also seek an award of fét:sat(8.)

In responseRlaintiff argueghatthe communications between his counsel and the prosecuting
agenciesre protected by the wogkoduct privilege. (Dkt. 120 at 5-&)aintiff suggests he is

unsure what documents Defendants seek related to his arredsréBixt. 120 at 8.) As to the

! The prosecuting agencies @ine Davis CountAttorney’s Office and the Salake County
District Attorney’s Office.
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medical records, Plaintiff asserts that he has turned over all records in leisspmsgom Dr.
Soderquist and that his objection to the subpoena to Cirque Lodge has not yet been rigkolved. (
at 10-11.) Plaintiff also asserts that Defendants failed to meet and confer arfeethatdtion to
compel is untimely.I€. at 2-3.) Plaintiff also requests an award of attorney fees.

Defendantsargue in their replyhat they attempidto meet and confer regarding these
discovery issues and that the motion to compel is timely. (Dkt. 121 &tefendants argue that
the communications with prosecuting agencies are not privileged, and evenwietigegt one
point, any privilege has been waiveltl. @t 2-3.) Defendang argue that “[i]f there are additional
records” related to this request, Defendants would like them prodideat 8.)Defendants
reply shifts focus regarding the medical records. Rather than arguing that Pladeuf to
produce documents, Defendants suggest “they are entitled to every document ireRuiSts
possession” and that Defendants have “received nothing from Cirque Lodge.” (Dkt. 121.

a. Themotion to compel istimely

Plaintiff’ sargumentegarding timeliness not persuasive. Plaintifites a case frorhe
District of Oklahomahat isdistinguishable on many grounds, not the least of wdnieHength
of delay andproximity to trial SeeCont'l Indus., Inc. v. Integrated Logistics Sols., LLZ11
F.R.D. 442, 444 (N.D. Okla. 2002) (finding a motion to compel untimélgreplaintiff “waited
18 months before moving to compel productihthg the motbn “only three weeks before the
scheduled tridl). Plaintiff does not indicate when he first received the discovery requests at
issue. He indicates that Defendatkisew by March 31, 2015,” that Plaintiff would not produce
these materials. Defendants filed their motion to compel on October 16, 2015. Thisfdelay o
seven months does not appear unjustifeedticularlyin light of the correspondence between the

parties Additionally, the motion was filed four days after the clos&of discoveryWhile it is
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conceivable that a sevanonth delay could juBy denying a motion to compels untimely, the
court does not find that sudenial is warranted her Further,rial in this matter is sdb begin
August 29, 2016, over nine months from now. Accordingigmotionto compel is timely.

b. Defendantsdid not adequately attempt to meet and confer

In matters where parties are represented by counsel, “the court will noaiendaery
discovery motion, unless counsel for the moving party files . . . a statement showirmutise
making the motion has made a reasonable effort to reach agreement with oppasssl an
the matters set forth in the motidb. U. Civ. R. 374(a)(1).“Such statement must provide the
date, time, and place where counsel conferred and the namepantialpants at the
conferencé.ld. It is within the Court’s discretion to deny a motion to compel for failure to
comply with the meeandconfer requirements set forth in its local rul®éeeSchulte v. Potter
218 F. App'x 703, 709 (10th Cir. 2007).

Here, Defendants do not identify any infal conference that took place to address these
discovery issues. Instead, Defendants point to correspondence between theRagid7-
1seems t@uggesthe parties must actually meet because it requires the parties set forth the place
where they conferre&eeD. U. Civ. R. 371(a)(1).Yet the rules somewhat more flexible.
Correspondenceill sometimes suiife, thougha conferencéeven telephonids preferableThe
conference requiremehelps conserve judicial resourceégormal conferences can narrow the
issues between the parties and may even obviate the need for some discovery motamst The
finds thatDefendants failed tehow a reasonable effort to meet and cordgarding theequest
for Plaintiff's arrestand medicatecords

First, Defendants argue their August email constituted their attempt to meet &rd This

email addresses only the purportedly privileged communications between coungel and t
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prosecuting agenciesS¢eDkt. 116, Ex. F &G.) It does not appear to address arrest or medical
records Further,Defendants reply makes clear that they are unsureawtest recordthey seek
from Plaintiff. (SeeDkt. 121 at 3.) This issue could have been clarified quickly in a conference
without the need to expend judicial resourdéisewise theissue regarding medical records
unclear as a result of the lackad§cussion between the parti@s.addressethelow, itappeas
thatDefendantsre demanding records in the possession of third partieBlaintiff.? Infra Part

l.c. Thus, Defendants motion to compel will be denied as far as it seeks to compelratrest
medicalrecordsbecause Defendants did not comply with trealoule toset forth their

reasonable efforts tmeet and confer.

Nonetheless, the remainingsies appear sufficiently clear for the court’s decision despite
the lack ofa conference. The partiebriefingand correspondence clarifideeir respective
positions and pertinent faatsgarding the privilegessues governing communications between
Plaintiff’'s counsel and prosecuting agencies. Thus, the cearheshe merits of theemaining
issues in Defendants’ motion to compel.

c. Privilegeissues

Even assuming th&ork-product privilege applies to some portion of toerespondence
between Plaintif6 counsel and the prosecuting agendiaintiff clearlywaivedthe privilege
when he baredthe materialsvith the prosecuting agencidRlaintiff objected to document
requestsiumber 21 and 25 on work-product privilege grountigork-product protection
‘extends to the production of material assembled by an attorney in preparatiopéoding
litigation.” United States v. Arnp18 F.3d 775, 783 (10th Cir. 2008). “The protection of work-

product, however, is not absolute and may be waivudd*Courts will imply waiver when a

2To the extent this is the case, the request may be inappropriate under Rul® @B(D)(
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party claiming the protection has voluntarily disclosed work product to a party notecbler

the work-product doctrineéld. The Tenth Circuit has noted that even inadvertent disclosure of
work-product material to prosecutors may waive the privilege id(citing In re Grand Jury
(Impounded)138 F.3d 978, 979 (3d Cir. 1998)

Here, Plaintiff admits that he turned the information at issue over to the pragemgéincies.
Plaintiff's argument on this point is somewhat confusing. He states that his attorney ‘&lgsolut
would have shared” work product with prosecutors in a criminal case, but he does notyoffer an
authority that provides a waiver exception in saicbumstancesilthough he fails to cite any
case on the issue or invoke the doctrine specifically, Plaintiff appears totlhagtiee court
should apply selective waiver to his disclosure. In other words, Plaintiff betiestesirning
over the materials at issue shbuoot waive his work-product claim as to everyone, but only the
prosecuting agencies. Selective waiver has not been adopted in the Tenth&aectitre
Qwest Commc'ns Int'l Inc450 F.3d 1179 (10th Cir. 200@¥fusing to adopt selective waiver
whereplaintiff in civil action sought documents previously produced by defendant to
government agencies pursuant to confidentiality agreement between agewctkefendant).
Further, the court findselective waiveshould not be applied in these circumstances,
particularlywhere Plaintiff did noproperly brief the issue.

d. Medical records

As mentioned above, this issue will not be considered for purpdke ofotion to compel
because Defendants did rebtow reasonable attemptseet and confer with Plaintiff prior to
filing their motion.SupraPartl.a. Nonetheless, there appears toskgmificant outstanding issues
related to Plaintiff's medical recordBhe motion ostensibly seeks discovery responses from

Plaintiff. Yet, the briefing addressassubpoena served on Cirque Lodge and documents
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apparently in the possession of Dr. Soderquist, not PlaiDgfendants statéhey are entitled
to every document in Dr. Soderquist’s possession” and that they have “received nothing from
Cirque Lodge.” (Dkt. 121.) As Plaintiff points out, has gpendingmotionto quashhe
subpoena to Cirque Lodge and Scott StaegeDkt. 61.) However, Defendants indicate that
theparties discussethe subpoenand that Plaintiff’s initial objection may have been obviated
by a protective order, which has since been entered. (Dkt. 116 at 7.) This suggestionbkeplausi
given that Plaintiff never submitted the motimnquash for decisiofPlaintiff does not discuss
the extent of any conversatiow#th Defendantand indicates only that his “objections . . . are
still pending before this Court.” (Dkt. 120t)is not clear from the docket whether the parties
reached an formal resolution on the motion to quash or simply forgot atio@dditionally,
there is a second pending motion to quash that neither party appears to mgedbdkt.(64.)

Accordingly, the court will order the parties to address these two outstandiiogsalbt
Defendants intend to oppose the motions to quashntiisyfile an oppositiorbrief no later
than December 4, 2015. This brief shall address not only the merits of the motions to quash, but
must also show cause why the court should conaitdedy opposition. Plaintiff shall file his
reply, if any, o later than Deceber 14, 2015.If the partiesare able to reach a stipulated
agreement, they shall so advise the court. In the absence of any action by ¢élsethartiourt
will simply grant the unopposed motions to qué&eD. U. Civ. R. 74(d).

e. TheCourt will not award fees

Defendants arenly partially successful on the motion to compel. Accordingly, the Court has

discretion to apportion fees. Fed. R. Civ. P. 37(a)(5)[@¢. courtdeclines to award fees to

either party
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ORDER

For the reaons set forth above, the CoOGRANTSIN PART AND DENIESIN PART
DefendantsMotion to Compel Responses to First SeDddcovery (Dkt. 116.)Plaintiff shall
fully respond to Document Requests 21 an@i28 immediately turn over the thirteen emails
identified in their briefing Theremainder of Defendant®lotion is denied.

Further, Defendants must file any opposition brief related to the pending matignash no
later than December 4, 201%eeDkt. 61, 64.)This brief shall be limited ta singletwelve-page
document and shall include an initial section showing cause why the court should ctresider t
tardy oppositions. Plaintiff’s reply, if any, shall be filed no later than Bées 14, 2015, and
must be no longer than ten pagesthe absence of any action by the parties, the court will
simply grant the unopposed motions to quash.

IT IS SO ORDERED.

Dated thi2d" day ofNovember 2015. By the Court;

DyétirrB. Pfad

United Stgles Magjgtrate Judge
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