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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

ELLISHALL CONSULTANTS,LLC,a
Utah limited liability company; and
ANTHONY HALL, an individual,

Plaintiffs,
AMENDED RULING & ORDER!?

V.
Case No. 2:12-cv-00771

GEORGE B. HOFFMANN |V, an
individual; PARSONS KINGHORN Member Case 2:15-cv-00913
HARRISNKA COHNE KINGHORN, P.C,,
a Utah professional corporation;
MATTHEW M. BOLEY, an individual,
KIMBERLEY L. HANSEN, an individual,
GARY E. JUBBER, an individual; and
DAVID R. HAGUE, an individual, FABIAN
& CLENDENIN NKA FABIAN
VANCOTT, P.C., aUtah professional

cor poration,

Judge Dee Benson

Magistrate Judge Dustin B. Pead

Defendants.

BACKGROUND

The following mattes arebefore the court pursuant to a 28 U.S.C. 8636(b)(1)(A) referral

from theDistrict Court (ECF No. 171.) Currently pendirsge Defendants and Thifelarty

1 The Amended Ruling & Order identical to the Ruling Order issued on August 31, 2018
(ECF No. 283), but for the amendments inclusioa ofference tthe court’s ruling on motions 219, 220
and 221 Thesemations were identified ad ruled upon in the body of the August 31, 2018, Ruling but
mistakenlyomittedin the Order. In addition, the Amended Ruling & Orderitsreference to ECF No.
231, 232, and 228sdocket numberseflect reponsive pleadings and not pending motions. Of note, the
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Defendants George B. Hofmann, Matthew Boley, Kimberly Hansen and Victor Copeland’s
(collectively Defendants) motions seeking to compel parties Cedar City WindQCW),
CarbonFree Power@QFP) Monticello Wind Farm ProjecMWFP), Monticello Wind Farm 2
(MWF2), Monticello Wind Farm Il MWFII), Monticello Wind Farm LLC MWFLLC), Western
Investment AllianceWIA) and Sage Grouse Energy Project, LLESEP)to comply withthe
subpoenas duces tecum, and Defendants’ mattoosmpel Plaintiffs Anthony Ha(Hall) and
Ellis-Hall Consultants (HC) to respond to written discovery. (ECF No. 222, ECF No. 223.)

PENDING MOTIONS

As to the pending motiorseeking compliangehe court rugs as follows:

1. Third Party Cedar City Wind.

OnMarch 27, 2018, Defendants provided notice to the parties of their intent to serve a
subpoena duces tecum on rmarty GCCW. (ECF No. 214-2.) Receiving no objections,
Defendantsnailedthe subpoena to@N'’s Registered Agenbn April 3, 2018. (ECF No. 214-3.)
CCW’scounsel, Michael E. Pfau (Attorney Pfau), responded indicéteigCCW'’s “legal
existencéwas canceled in September 2015 andr to its cancellation CCWhever sought to
enforce any of the ‘Blue Buntain Wind Asset’ leases or executory contracts described in the
subpoena.” (ECF No. 214-4.)

On April 20, 2018, Defendants informed Attorney Pfau that COM&ponses were

inadequate and requestedneet and confer. (ECF No. 214-B.day later Attorney Pfau

court has not issued a ruling olaiatiff’s motion for judicial noticeat ECF N0.233 and that matter
remains currently pending. (ECF No. 233.)



emailed Defendanteaffirming hat CCW was cancelled angtating it*has no records.” (ECF
No. 214-7.)Thereafter, Defendants made additional attempts to meet and, coitieiut
response. (ECF No. 214-8.)
Defendantdiled and served their motion to compglainst CCWon July 26, 2018(ECF

No. 214.) As of this date, no response to the motion has been filed. AccorBiefggdants
unopposed motion to compel is granted. CCW failed to produce materials responsive to
Defendants’ April 3, 2018, subpna duces tecuwr raise groper objection thereto. As a result,
it is ORDERED that:

CCW shall produce the documents, records and/or materials responsive

to Defendants’ subpoenar, respond appropriately claiming privilege or

protection under Rule 45 of the Federal Rules of Civil Procesiiren

thirty days of the date of this Order. The parties are further ordered to

meet and confepo resolveanyissuesand address any confusion

surrounding thenaterials soughto later tharSeptember 7, 2018. Failure
to comply may be grounds for sanctions.

2. Carbon Free Power, Monticello Wind Farm, Monticello Wind Farm 2,
Monticello Wind Farm |1, Monticello Wind Farm, LLC, Western
| nvestment Alliance and Sage Grouse Enerqy Project.

On March 27, 2018, Defendants provided notice to the parties in this case of their
intent to serve subpoenas duces tecum orpaotiesCFP, MWF,MWF2, MWFII, MWFLLC,
WIA and SGEP. (ECF No. 215-2, ECF No. 216-2, ECF No. 217-2, ECF No. 218-2, ECF No.
219-2, ECF No. 220-2, ECF No. 221-2.) Receiving no objections, on April 3, Retéhdants
mailedsubpoenato the nonparties RegisteredAgens commanding a response by April 20,

2018. (ECF No. 215-3, ECF No. 216-3, ECF No. 217-3, ECF No. 218-3, ECF No. 219-3, ECF



No. 220-3, ECF No. 221:BNone of the nompartiesresponéd b the subpoenas. As a result,
Defendants sent leterequestingo meet and confer. (ECF No. 215-4, ECF No. 216-4, ECF No.
217-4, ECF No. 218-4, ECF No. 219-4, ECF No. 220-4, ECF No. 22nApril 25, 2018, a
stay wa imposed and theforea meet and confer was nevesid. (ECF No. 180, ECF No. 181.)
After expiration of the stay, Defendants scheduled another telephericand confdor
June 27, 2018 at 10:00. (ECF No. 215-5, ECF No. 216-5, ECF No. 217-5, ECF No. 218-5, ECF
No. 219-5, ECF No. 220-5, ECF No. 22)-6n that date, Defendants wavaiting on the
conferenceine, but none of the nopartiesappearedOn July 10, 2018, Kimberly Ceruis.
Ceruti)emailed Defendants indicating that she may be the individual responsible for responding
to the subpoena#t Ms. Ceruti'srequestall relevant materials were placed on a disc and made
availablefor herat the front desk of the law firm Strong & Hanni. (ECF No. 215-5, ECF No.
216-6, ECF No. 217-6, ECF No. 218-6, ECF No. 219-6, ECF No. 220-6, ECF No.)Z4dséd
on nonparties’failure toanyproduce materials sought, object, or otherwise respond to the
subpoena, Defendants filed their pendimgtions to compel on July 26, 2018. (ECF No. 215,
ECF No. 216, ECF No. 217, ECF No. 218, ECF No. 231, ECF No. 232, ECF No. 233, ECF No.
229)
On August 2, 2018, nopartiesresponded t®efendantsimotions to compel through
their attorneyJared Bramwell (Attorney Bramwell). Ngrartiesmountprocedural challenges to

the subpoenas, arguin(:) the subpoenas failed to include a copy of local rul&@J(9)2) and;



(2) Defendants failed to effectuate personal ser{iEEF No. 226, ECF No. 227, ECF No. 228,
ECF No. 229, ECF No. 230, ECF No. 231, ECF No. 232.

a. Failureto include rule.

Local rule 371(a)(9) states:

A party subpoenaing a ngrarty musinclude a copy of this rule with

the subpoena. Any motion to quash, motion for a protective order, or

motion to compel a subpoena will follow this procedure.
DUCIVR 37-1(8)(9). Defendants admittedly failed to include a copy of local rule
37-1(a)(9) but did include a copy of the federal rule setting ftmthprotections available to a
recipient of ahird-partysubpoena. Given that non-parties clearly “figured out hoseséd this
Court’s protection as demonstrated by this motion[,]” Defendants’ technicakfailinclude a
copy of the local rule does not provide sufficient grounds to texiyefendants’ motions to

compel Wopstock v. Dalton, 2018 U.S. Dist. LEXIS 54605 *18 (D. Utah, March 29, 2018).

b. Serviceof Subpoena

Non-partiesalso argughey werenot personally servedith the subpoenas in violation of
the federal rulesAgain, Defendants do not dispute that the subpoenas were deliveredilad
but argue the non-parties did not indigagesonal service was requifeahd objections to the

subpoenas were not raised until after Defendants filed their motions to compel.

2 Defendants assertaémonparties were asked to indicate if they required personal service, as set
forth in the letter attached to subpoenas:

Please note that if you send us a copy of the requested records,
it is not necessary for you to personally appear in answer to this




Rule 45 of the Federal Rules of Civil Procedure addresses service of subpoenas on non-

paries

Any person who is at least 18 years old and not a party may serve a

subpoena. Serving a subpoena requires delivering a copy to the named

person and, if the subpoena requires that person’s attendance,

tendering the fees for 1 day’s attendance and the mileage allowed

by law.
Fed. R. Civ. P. 45(b)(1)ee also Thompson v. Gonzales, 2016 U.S. Dist. LEXIS 132673
Lehman v. Kornblau, 206 F.R.D. 345, 346-47 (E. D. N. Y. 2001) (“Where discovery is sought
from non-parties, a court’s subpoena power is invoked pursuant to federal rule 45.”) Rule 45
applies to persons, encompassing both parties angarties. See Rule 45, Advisory Committee
Note, 2013 Amendments. The “longstanding interpretation of Rule 45 has been that personal
service of a subpoena is requiredank of Okla. v. Arnold, 2008 U.S. Dist. LEXIS 12677 *4 (N.
D. Okla. Feb. 20, 2008titing 9A Charles Alan Wright & Arthur R. Miller, Federal Practice &
Procedure 82454 (2d ed. 2007). Yet, recognizing the ambiguity of Rule 45 in the context of other
federal rulesan “emerging minority positidrhas determinethat “service of a subpoena under
Rule 45 [is] proper absent personal servite.’at *5 (citing Wright & Miller at §2454). Courts
allowing otherservice generalliimit extensiors to service “n a manner that reasonably insures

actual receipt of the subpoen&ing v. Crown Plastering Corp., 170 F.R.D. 355, 356 (E. D. N.

Y. 1997).

subpoena. Should you require personal service of this subpoena,
please contact menmediately at (801) 532-7080.



In this casegiven the responséted, it is clear tlat nonpartiesand Attorney Bramwell
have received the subgas Indeed, non-parties do n@tisea failure to receive. Rather, the
challenge the subpoenas on the basis of procedural techescglihile the court couldertainly
require Defendants to ierve thesubpoenas, to do so would elevate form overtanbe and fly
in the face of securing “the just, speedy, and inexpensive determination of every dtion a
proceeding.” Fed. R. Civ. P. 1. Courts have authority, “governed not by rule or statute but by the
control necessarily vest in [them] to manage tbein affairs so as to achieve the orderly and
expedition disposition of cased.ink v. Wabash R. Co., 370 U.S, 626, 630-31, 82 S. Ct. 1386, 8
L.Ed.2d 734 (1962) (footnote omitted), and this court has wide discretion in controlling
discovery. Accordingly, the court finds nparties have received adequate notice of the
subpoena anil is ORDERED that:

Non-partiesshall produce the documents, records and/or materials
responsive to Defendants’ subpoena, or respond appropriately claiming
privilege or protection under Rule 45 of the Federal Rules of Civil
Procedurevithin thirty days of the date of this Order. The parties

are further ordered tmeet and confer to resolamyissuesor address
confusion surrounding the materials sought no later 8eptember 7,

2018. Failure to comply may be grounds for sanctions.

3. Anthony Hall and Ellis-Hall Consultants.

On May 19, 2017, Defendants senrdintiffs Hall andEHCwith their first set of
request for production of documents. (ECF No. 222-1, ECF No. 223-1.) Hall and EHC did not

respond to the requests. After a scheduling order was issued, Defendants provided Hall and EH




with an extension of time to respond. On February 23, 2018, Hall and EHC responded to
Defendants’ first set of requests for production. (ECF No. 222-3, ECF No. 23-3.

On March 7, 2018, Defendants served ddéi and EHC with interrogatorieend EHC
with a second set of requests for production of documents. (ECF No. 222-2, ECF NQ.&23-2.
of this dateneitherHall nor EHC have respondedttteinterrogatorieor second requests for
production.Defendantsattempted taneet and confer with Hall and EHC’s counselred
Bramwell AttorneyBramwell). (ECF No. 222-4.) However, in an email dated July 9, 2018,
AttorneyBramwell indicated that heas not prepared to meet but hoped “to be able to address it
with you next week sometime, if that worksld.j As of this date, counsel has not provided
Defendants with angotential date ortimes to meet and confer. On July 27, 20D8fendants
filed their pending motions to compel. (ECF No. 222, ECF No. 223.)

Hall and EHCoppose the motions to compel arduest sixty-day(60) extension to
allow AttorneyBramwelladditionaltime to familiarize himself with the cagdall and EHC
argue that Defendamtire exploiting Attorney Bramwell’s unfamiliarityith this complex,
multi-faceted case by imposing overwhelming demands and taking advantage of counsel’s and
Plaintiffs’ known schedule and limitations.” (ECF No. 238, ECF No. 239.) Upon review of the

paties’ arguments, the court rules as follows.



Given that Defendants’ motions to compel responses were filed over a month ago,
Bramwell has already had over thirty days to familiarize himself with the Aaserdingly, the
courtORDERS:

Hall and EHCshall produce the documents, records and/or materials
responsive to Defendants’ requests for production of documents and
interrogatoriesvithin thirty days of the date of this Order. The parties

are further ordered tmeet and confer to resolamyissuedo resolve
anyissuesr address confusion surrounding the materials soglater
thanSeptember 7, 2018. Failure to comply may be grounds for sanctions.

ORDER

1. Defendants’ motion to compel Cedar City Wind’s compliance with Subpoena Duces
Tecum is granteth part. (ECF No. 214.)

2. Defendants’ motions to compel Carbon Free Power, Monticello Wind Farm,
Monticello Wind Farm 2,Monticello Wind Farm I, Monticello Wind Farm, LLC,
Westerninvestment Alliance and Sage Grouse Energy Prsjeompliance with
Subpoena Duces Tecum is granted in(B82& No.215, ECF No. 216, ECF
No. 217, ECF No. 218, ECF No. 219, ECF No. 220 and ECF No. 221.)

3. Defendants’ motion to compel Plaintiff Anthony Hall to provide discovery responses
is grantedn part. (ECF No. 222.)

4. Defendants’ motion to compel Plaintiff EHI$all Consultants to provide discovery
responses is grantéa part. (ECF No. 223.)

SO ORDERED thigithday September2018.

BY THE COURT.

Dustin B. Pead
U.S. Magistrate Judge
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