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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

PERKUMPULAN INVESTOR CRISIS AMENDED MEMORANDUM DECISION
CENTER DRESSEL WBG AND ORDER DENYING MOTION STO
DISQUALIFY , TO VACATE FEE
Plaintiff, AWARD, AND FOR RULE 11
V. SANCTIONS; GRANTING REQUEST

FOR FEE AWARD
JARED SHERER and MICHELLE SHERER
Defendans. Case No0.2:12¢v-952 DN

District JudgeDavid Nuffer

Originally filed as arin remacion in Alaska state courthis case was removetb the
District of Utahby defendants Michelle and Jared Shétdre Sherers”)a mother and son.
Plaintiff Perkumpulan Investor Crisis Center Dressel WBG (“Perkumpulan”) respogpditiddp
a motion to renand together with a request for costs and attornfaes? The case was
improperly removed andonsequently remanded to the Alaskgate courf. After additional
briefing, plaintiff’s motion for costs and attorngyfeeswas granted, awardiriglaintiff

$31,156.00"

! Docket no. 1filed October 11, 2012.
2 Docket no. 4filed November 2, 2012.

¥ Memorandum Decision and Order to Remand for Improper Removal and Lack oftSdess Jurisdiction,
docket no. 1/filed June 5, 2013 (“Order to Remand”).

* Memorandum Decision and Order Granting Plaintiffs’ Attorneys'sk@ecket no. 26filed August 6, 2013
(“Order Granting Fees”).
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OVERVIEW OF MOTIONS

The Sherers filetlivo motiors: one undeFederal Rule of Civil Procedure 60¢o)vacate

theorder grating fees® and another und@8 U.S.C. § 45%o disqualify Judge Nuffer from

ruling on the Rule 60(b) motion based on alleged partiality displayed in the ordéngyfant®

After opposing the Sherers’ motions, Perkumpulan filed two motions for sanctions digains

Sherers unddfederal Rule of Civil Procedure :1dne for filing a frivolous motion to vacate the

attorng/s fees order,and one for filing a frivolous motion to disqualfty.

® Motion to Vacate Order of Attorney Fees Issued by Judge David Nuffendur® Rule 60(b) on Grounds that
Plaintiff’'s Counsel Committed Fraud upon the Coddgket no. 29filed April 4, 2014 (“Motion to Vacate”).

® Motion to Disqualify Judge David Nuffedocket no. 3pfiled April 4, 2014 (“Motion to Disqualify”).

" Motion for Sanctions Pursuant k&D. R. Civ. P. 11 for FrivolousFeD. R. Civ. P. 60(b)(3)Motion, docket no. 37
filed on June 18, 2014.

8 Motion for Sanctions Pursuant fep. R. Civ. P. 11for Frivolous Motiondocket no. 38filed on June 18, 2014.
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THE CHALLENGED ORDER GRA NTING COSTS AND ATTORNEYS’ FEES
On June 5, 2013he case was remandedAlaskastate court, concluding that the

Sherersremoval was impropet First and foremost, the removal statutes the Sherers cited
clearly state that cases may only be remdt@the district court of the United Statis the
district and division embracing the place where such action is pefiffirmd defendants
removng acase from a State court shall file the district court of the United States for the
district and division within which such action is pendingotice of removal™ Because the
State of Alaska is not within therliled SatesDistrict of Utah, the Sherg’ removal was

2 and they lacked “an objectively reasonable basis” for renfdwémoval

“clearly improper
was also improper for a lack of subjexgtter jurisdiction and a failure of all defendants to “join
in or consent” to the removal as requiredsktute™

Courtshavediscretion to “require payment of just costs and any actual expenses,
including attorney fees, incurred as a result of the remdvalitl thereforePerkumpulan’s
request foccostsattorneys’ feesvas granteganda separate motion drbriefingwas ordered®

The Sherers incorrectly argued several standards for deguthieitperfeesshould be awarded,

ignoring the previous order already granting f€eéBhe purpose of the additional motion and

° Order to Remand at 9.

1028 U.S.C. § 1441(demphasis added).

1128 U.S.C. § 1446(gpmphasis added).

20rder to Remand at 3.

3 Order to Remand at 6.

4 Order to Remand at-8; see28 U.S.C. § 1441(a)
1528 U.S.C. § 1447(c)

' Order to Remand at 8.

" Order Granting Fees at8.


http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1441&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1441&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1446&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1446&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1441&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1441&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=L&docname=28USCAS1447&rs=ap2.0&rp=%2ffind%2fdefault.wl&fn=_top&findtype=L&vr=2.0&db=1000546&wbtoolsId=28USCAS1447&HistoryType=F

briefing was not to determinavhetherto award attorney fees, but whamountof fees to
award.”™® On August 6, 2013, Perkumpulan’s fee award of $31,1568a30granted®

The Lodestar Tedunctions to determine the amount of the award: “the number of hours
reasonably expended on the litigation multiplied by a reasonable hourly ratk,pubitices a
presumptively reasonable fee that may in rare circumstances be adjusted tofaccbant
presence of special circumstanc&SPerkumpulan provided evidence titaeasonably
expended 71.5 attorney hours opposing the Sherers’ improper removal and $5,320 in additional
attorneys’ fees for the preparation and filing of the fees motion and exhibit$adrtke billed
rates were reasonatffeThe Sherers objected that the billing was an “absurd anfSamtt
objected to the inclusion of line items in Perkumpulan’s billinigllaciousobjection because
those amounts did not factor into the fee awdrthe Shererslid not present “any substantive
criticisms regarding the veracity, relevance or reasonableh&ssitiff’'s attorneys’ fees time

entries,?*

and Perkumpulan’s billed amount was found todasonable.

Underthe final Lodestar consideratighvhether sufficient special circumstances are
present to merit an adjustment of the fee awatthe Sherersnade two arguments for a
reduction. frst, they argued théegal issues were simple so the billing was excesSigeond,

they arguedhe Sherer family is below the poverty line and incapable of paying thé’fees.

181d. at 4.
191d. at 10.

2d. at 4 (quotingAnchondo v. Anderson, Grshaw & Assoc., L.L.C616 F.3d 1098, 110A0th Cir.) (internal
guotations omitted)).

?'|d. at 4-5.

22 Opposition to Motion and Proof of Costs and Attorney Feesdicket no. 21filed July1, 2013.

% Order Granting Fees at 5.

*1d. at 6.

2 d.

%d. (citing Opposition to Motion and Proof of Costs and Attorney Feesqid®cket no. 21filed July 1, 2013).
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Although the legal issues were simple, “Blgerers chose to pursue their removal, filing lengthy
briefs raising several complex arguments” that Perkumpulan had to addsesstial brief’ In
relation to financial hardship, thederrecited several issues raised by the Shéfdrat found
thatthey “offer[ed] no evidence of a lack of money in bank accounts or other assetsaonty s
that they are ‘below the poverty line’ given their incomi&The ordernoted that “Given their
involvement in ann remcase for Alaskan gold mines, it is likelyey have assets they have not
discussed* Because no special circumstances meriting an adjustment of the feersrerd

found, the full amount incurred by Perkumpulaas awarded

DISCUSSION
l. There is no Basis to Disqualify for an Appearance of Partiality

The Sherers filed a Motion to Disqualify Judge Nufféor an appearance of partiality
pursuant t@8 U.S.C. § 455As discussed below, there is no basis to disqualify.

A. Another Judge Need Not Decidéhe Motion

There are twerincipal statutes dealing with judicial recusal at the distocttlevel: 28
U.S.C. § 144“Bias or prejudice of judge,” arZB U.S.C. § 455'Disqualification of justice,
judge, or magistrate judge.” Section 144 focuses solectralbias or prejudice, while § 455
includes not onlhactualbias and other conflicts of interest, but alsoghpearancef partiality.
Sectionl44 is triggered by a party’s affidavit, whereas 8§ 455 can arise by motiaa spsnte

by the pdge.Sectionl44 requires a judge to transfer the motion once the judge has determined

“id. at 7.
8|d. at 8.
#|d. at 9.
¥1d. at 9.
31 Docket no. 30filed April 4, 2014.
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that the triggering affidavit is legally sufficieftwhile § 455 does not require transfer of the
motion. Because the Sherers’ motailegesan appearance of partigliunder 8 455it is not
necessary for another judge to decide the motion.
B. Legal Standard for Disquaification under 28 U.S.C. § 445

A judge is required to disqualify himself “in any proceeding in which his itigbdy
might reasonably be questioned 8r “where he has personal bias or prejudiceoncerning a
party . . .**as well asn other circumstances not related to this cas&here is as much
obligation for a judge not to recuse when there is no occasion for him to do so as there is for him
to do so when there iS®*Theobjectivestandard is “whether a reasonablesper knowing all
the relevant facts, would harbor doubts about the judge’s impartiafity.”

In Liteky v. U.S*® the U.S. Supreme Court discussed § it5& criminal appealThe
Supreme Court referred to § 455(a) as the “cattrprovision and furtheelaboratednthe
more specifi¢personal bias or prejudice” standard in § @§5The Supreme Court rextthat
this standard is not violated by every unfavorable judicial disposition toward ardimaiiti
“The words connote a favorable or unfavorable disposition or opinion that is somebogful
or inappropriate either because it is undeserved, or because it rests upon knowledge that the

subject ought not to possess . . . or becilis@xcessive in degreé”

%2 See, e.gU.S. v. Azhocars81 F.2d 735, 738 (9th Cir. 1978)

%328 U.S.C. § 455(a)

31d. at § 455(b)(1) (emphasis added).

%1d. at § 455p)(2)«5).

% Hinman v. Rgers 831 F.2d 937, 939 (10th Cir. 1987)

37U.S. v. Cooleyl F.3d 985, 993 (10th Cir. 199@)ternal quotations and citations omitted).
%510 U.S. 540 (1994)

%91d. at 550.

“d.
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Generally, the question of partiality implicates the extrajudicial source limitagfarred
to the Supreme Court as “the only common basis” for disqualification under BSSentially,
“[t]he alleged bias and prejudice to be disqualifying must stem from anuaitiaj source and
result inan opinion on the merits on some basis other than what the judge learned from his
participation in the cas&.However, the Sherers do not contend outside knowledge of the parties
or pleadings, rather that there is an appearance of partiality based onéhegeasthe order
grantingcosts andttorneys fees to Plaintiff*®

Generally “judicial rulings alone almost never constitute a valid basis for a bias or
partiality motion.”* However a favorable or unfavorable predisposition camstitute bias' or
“prejudice” “because, even though it springs from the facts adduced or the events occurring at
trial, it is so extreme as to display clear inability to render fair judgni@iftiat possibility only
existswhen predispositionslisplay a deegseated favotism or antagonism that would make
fair judgment impossible?® Furthermore, “judicial remarks during the course of a trial that are
critical or disapproving of, or even hostile to, counsel, the parties, or their cediearily do
not support a bias or partiality challendéAndneither dd‘expressions of impatience,
dissatisfaction, annoyance, and even anger, that are within the bounds of what tmperfand

women, even after having been confirmed as federal judges, sometimes diplay.”

“d.

*2U.S. v. Grinnell Corp.384 U.S. 563, 583 (1966)

“3 Motion to Disqualify at 4.

“4 Gilbert v. DHC Dev., LLCNo. 2:08CV-258BJ, 2013 WL 1791840 at *24 (D. Utah Apr. 26, 2013)
*5 Liteky, 510 U.Sat 551

“%1d. at 555.

“1d.

*81d. at 555-56.
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Because the Shereawaly contend the exceptional caigtthere is an appearance of
partiality based on the reasoning in the order granting attorfemgs" the issue isvhether any
of the complaints the Sherers make related to the reasoningartitreare “so extreme as to
display clear inability to render fair judgmerftor “display a deefseated favoritism or
antagonism that would make fair judgment impossibte.”

C. The Sherers’ Allegations Do Not Show Bias, Let Alon8ufficient Biasunder Liteky

The Sherers makeur groups of complaintthatallegedlyshow bias in therder
granting feesthey complain the ruling ignored their (1) veteran status, (2) allegations ofyover
(3) pro se status, and (4) irrelevant substantive arguments.

(1) Veteran Status

First, theSherers allege that theeceived'no consideration for the ¢éathat Jared Sherer
was a 100% disabled veteran, had a large family, and lived only on a VA disabilityp&tis
However, thesstatemert are discussed in the ordd@addingthat no argument was made as to
why those statements should reduce the fee award affs&ualing was madé¢ha these
statements did not rise to the level of special circumstances sufficient to meritstmadjuof
the fee award under the Lodestar f8stherefore, there is no failure to consider these
statements, and therefore, there is nothing to reasonably indieseseated . . antagonism

that would make fair judgment impossibifé

“9 Motion to Disqualify at 4.
0 Liteky, 510 U.Sat 551
*!|d. at 555.

2 Motion to Disqualify at 4.
*3 Order Granting Fees at 8.
*Id. at 9.

®1d. at 9.

%% Liteky, 510 U.S. ab51
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(2)  Allegations of Poverty

SecondtheSherers argutadditional bias”is reflected related tiheir alleged poverty
because the orders reasotteat “Given their [involvement in anih remcase for Alaska gold
mines, it is likely they have assets they have not [discussEd]Hhis statement was thgoduct
of the Sherersfailure to substantiate their claims of poverty with any evidence or suppiyt. O
marginal weightould be given to thosgatements.

Furthermore, the Sherers attached an exhibit to their present motion to dystipadlif
suggests the opposite of their alleged povertheindeclaration, Michelle Sherer states that she
and husband Donald Sherer purchased “several [contiguous] lots on Wrangell Islakal, #dlas
$450,000 in total, having only sold two of the five lots descriB&tbreover, in the address
blocks on their filings, Donald, Michelle, and Jared Sherer all list the same&heriUtah
address, the same residence Perkumpulan alleges to be a “luxury single fameilydasra golf
course” that Donald Sherer allegedly confessed to purchasin@vegsel funds® Additionally,
the financial statemefftand repoft* of attorney DwightVilliams “conclude that the Sherers

stole millions of dollars of investor funds through the Dressel Ponzi Sctfeme.

>’ Motion to Disqualify at 4 (citing Order Granting Fees at 9) (misquotationsaed).

%8 Affidavit of Michelle Sherer in Support of Summary Judgment Motion, attached as Exhibit E to Motion t
Disqualify,docket no. 384, filed on April 4, 2014.

%9 Report on Critical Historical Facts Surrounding Performance of Dene®, “Director in Charge” of Dressel
Investment Ltd. (BVI) Through June, 2005 anfteAmath at 7, attached as Exhibit H to Plaintiffs Memorandum in
Opposition to Motion to Disqualify Judge David Nuffdncket no. 34, filed on May 5, 2014.

9 Dressel Investment Limited, InEinancial Statements, attached as Exhibit@ket no. 347, filed on May 5,
2014.

®1 Report on Critical Historical Facts Surrounding Performance of ene8, “Director in Charge” of Dressel
Investment Ltd. (BVI) Through June, 2005 and Aftermath, attachedhabiEid to Plaintiff’'s Memorandum in
Opposition to Motion to Disqualify Judge David Nuffdncket no. 34, filed on May 52014.

2 Memorandum in Opposition to Motion to Disqualify Judge David Nuffer and RedureCosts and Expenses,
Including Attorneys’ Fees at 8ipcket no. 33filed on May 5, 2014.
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Regardless of the allegations of poverty and land claims at issue, the Shatensally
claim ownership of substantial assets thatld remedyanyalleged poverty. Aefusalto reduce
a reasonable fee award basety @m unsubstantiated allegations of poverty cannot reasonably
indicate“deepseated . . antagonism that would make fair judgment impossibiespecially
whenthere exists substantial conflictiegidence of wealtnd assets.

3) Pro Se Status

Third, the Sherers argue that yheeceived'zero credence to the fact the defendants were
In Rem[sic], and failed to afford them certain latitude required by federal rules aadavad*
(Presumablythe Sherers mean to argae entitlement to latitudaspro se litigantsnot because
the Alaskan case is amremproceeding.'he Sherersomplainthatthe “reason was that the
briefs were above the level usually normally submitted by pro se pdttigailarly, in a
declaration in support of the Rule 60(b) Motf§rDonald Sherestates that “Judge Nuffer
opines . . . that no consideration should be given to our Pro Se pleadings as they present better
than the average pro se pleadinystfere Donald Shereadmits to the unauthorized practice of
law in preparing and filing documents on behalf of Jared and Michelle Shédag that"[i]t
takes mditerally hundreds of hours to research and draft documéhwhatever shortcomings
or entitled latitude the Sherers claim by virtue of their pro se status, it is reolaick of a

trained although disbarred attorney laboring on their behalf.

83 Liteky, 510 U.S. at 555

% Motion to Disqualify at 6
®Id. at 6

% Docket no. 2910, Exhibit L.
*ld. at 7 3.

*1d.

10
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The Sheres’ pro sestatuswvas raise@nd considereds an argumenb oppose the award
of feesin the briefing on the remand isstiddowever their present motions take issue with the
order setting the amounf the fee awardnot the order to remand where th@io sestatus was
considered. Regardless, tBherers fail to articulate the latitude a pro se litigant should expect
and by virtue of which rules that latitude should be afforded. Moreover, they makgunoeat
as to how anyefusalto tip the balances in their favor shows bias against them. Without
developing or substantiating their allegation, they essentially arguéé¢heddrt shoed
partiality by treatinghe parties objectively. Objectivity cannot reasonahljicate”deepseated
.. .antagonism that would make fair judgment impossiffle.

4) Irrelevant Substantive Arguments
Because the Sherers take issue WithMemorandum Decision and Order Granting
Plaintiffs’ Attorneys’ Fee<? ther remainingfive argument& essentially amount to a complaint
thatallegations related to the substance of the clamre not considered theruling on the
motion for and proof of attorneys’ feddaving already determined that removal was “clearly

1l 3

improper™ and the Sherers lacked “an objectively reasonable basiggrfova)’* and having

already ordered removal inpaecedingorder,it would not only have been improper but clear

% Order to Remand at 7.
"Liteky, 510 U.S. at 555

" Docket no. 26filed on Aug. 6, 2013See alsdExhibit H attached to Motion to Disqualifdocket no. 3@, filed
on Apr. 4, 2014.

2 First, factsweredisregarded or ignoreelated to whether the Sherers had any claim to the patented mining
property at issue in Alaska. Motion to Disqualify ab4Second factsweredisregarded or ignorgtiat show the
property was assigned to Perkunguln a separate federal cask at 5.Third, factsweredisregarded or ignored
that show that Perkumpulan knew of another separate case and failedveninterclaim an interest in the Alaska
property.ld. Fourth allegationsveredisregarded or igmedthat the Alaskan case the Sherers removed was “a
fraudulent and fabricated filingld. Fifth, factsweredisregarded or ignoretiat show that another separate case
filed by Perkumpulan violated federal lald.

3 Order to Remand at 3.
1d. at 6-7.
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errorto consider thesubstantivallegations the Sherers presehtefusal to consider irrelevant
matterscannot reasonabindicate“deepseated . . antagonism that would make fair judgment
impossible’ "

D. Conclusion

Thecourt considered statements Bleerercomplainwere not considered he court

refusedto reduce a reasonable fee awlamunsubstantiated allegationgfinancial hardship.
The court refusdto favor the Shererfor filing as pro se litigantbecause they were represented
by a disbarred attorneyhe court ignored thigrelevant substance of the Alasilaims The
Sherers have failed to allege any evidence of an appearance of partiality bdse@asoning
in the order granting attorneyfges/® let alone evidenctso extreme as to display clear inability
to render fair judgment” or that displays & deepseded favoritism or antagonism that would

make fair judgment impossiblé®

I. There is no Basis to Vacate the Award of Attorneys-ees

The Sherers filetheir motion to \acatethe order granting costs and fees on grounds that
Perkumpulats counsel ommittedfraud upon the court As discussed below, there is no basis
to vacate the award based ontaimyg substative inthe Alaska case.

A. Legal Standard for Vacating a Fee Award

Under Rule 60, “the court may relieve a party or its legal representative fioal a f

judgment, order, or proceeding” based on “fraud . . ., misrepresentation, or misconduct by an

5 Liteky, 510 U.S. at 555

8 Motion to Disqualify at 4.

71d. at 551.

®1d. at 555.

¥ Docket no. 29filed April 4, 2014.
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opposing party® “Fraud on the court . . . is directed to the judicial machinery itself and is not
fraud between the partie8"This type offraudis much more difficult to proveelief under Rule
60(b)(3)mayonly be granted if the Sherers can prove the alleged fraud by clear and convincing
evidence® showing “an intent to deceive or defraud the court,” by means of a “deliberately
planned and carefully executed schefff¢'[T] he challenged behavior mustbstantiallyhave
interfered with the aggrieved party’s abilityftdly and fairly prepare for anproceed at trial®*
However, this relief is “extraordinary and may only be granted in exceptional
circumstances.” “[O]nly the most egregious conduct, such as bribery of a judge or members of
a jury, or the fabrication of evidence by a party in which tor@ey is implicated will constitute
a fraud on the court?® “These parameters are strictly applied because a finding of fraud on the
court permits the severe consequence of allowing a party to overturn thg thalit
87

judgment.

B. The Sherers Fail to Make an Argument Relevant to the Fee Award to Béacated

The Sherers argue that “[ijncontrovertible evidence shows Weiner [Perkungpulan’
attorney] committed fraud upon the Couf8 This alleged fraud occurred when he “created and
filed false pleadings” in the Alaskan casaproperly filed a civil RICO case in Seattle

attempted to take property from the Sherers “in violation of the Alaskan Statutlverfs&

8 Fep. R.CIv. P. 60(b) (b)(3).

81 Zurich North America v. Mitrix Serv., Ing.426 F.3d 1281, 1291 (10th Cir. 20@6iting U.S. v. Buck281 F.3d
1336, 1342 (10th Cir. 2002).

82 5eeAnderson v. Dep't of Health & Human Seng07 F.2d 936, 952 (10th Cir. 1990)

8 Robinson v. Audi Aktiengesellsch&® F.3d 1259, 1267 (10th Cir. 1995)

8 Zurich North America426 F.3d at 129(ntemal quotations and citation omitted).

8 yapp v. Excel Corp186 F.3d 1222, 1231 (10th Cir. 19¢8itation omitted).

8 Zurich North America426 F.3d at 129(@quotingWeese v. Schukma®8 F.3d 542, 5553 (10th Cir. 1996)
871d. (citing Weesg98 F.3d at 558

8 Motion to Vacate at 12.
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Possession and all other relevant statutes of limitation in the State k&Alasd other similar
alleged act§® Because of this alleged fraud, the Sherers demand thatdiegranting
Perkumpulan’sosts andttorney’ fees® “should be reversed, and a finding entered that Jason
Weiner did in fact perpetrate fraud upthis court.” %

The Sherers confuse rabé the proceedings in the District of UtaFhey improperly
removed the case from Alaskapurely procedural adEven afterthe casavas remandetb the
proper courin Alaksa through a purely procedural rulinge Sherersontinue to make
irrelevantargumentabout the substance of the caBee award of attorneys’ fees compensates
Perkumpulan for legal work to correct a substantial procedural error createsl Biydarers. The
award of fees is in no way based on the substance of the case, and everyrethotit®
substance merely prolongs the process, incredlsegmount of time and resources
Perkumpulan must spend. Consequently, the Sherers purposelessly increase ttestolyn
enlarging the attorneys’ fees they must reimburse.

The Sherersallegations may be relevant to other courts in other jurisdictions, but the
only actions Perkumpulan has takerthia District of Utalhave been in response to the Sherers’
improperlegal maneuvering. If any fraud has taken place, it has not occurredherié has had
no effect on the remand process. The Shenangpursue their allegations and the substance of
the case in a court with jurisdiction to hear them. However, the substantive casebeasing
on the cost of cleaning upckearlyimproper removaland the Sherers cannot escape
responsibility for thdinancialconsequences of their filings

For these reasons, it is improper to vacate the fee award granted in 2013.

8.
% Docket no. 26filed on Aug. 6, 2013.

1 Motion to Vacate at 12.
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[I. Perkumpulan’s Request for Attorneys’ Feess Proper

In both responses to the Sherers’ motions, Perkumpulan requests attorneys’ feed incur
in defending against those motiotidJnder28 U.S.C. § 1447a plaintiff is entitled to attorneys’
fees “incurred as a result of the remov&IThe Sherers did not oppose Perkumpulan’s request
for costs and attorneys’ fedhey failed to reply to Perkumpulan’s Memorandum in Opposition
re Motion to Disqualify Judg@&® and their reply on the Rule 60(b)(3) motfloagain recites
irrelevant substantive arguments in the Alaska case, never addressiequibst for fees.

One of themajorobjectives of an award of costs and fees is to deter improper removals
because they delay case resolution, impose additional costs on both partiestanddical
resources?® Because of these concertthe standard for awarding fees should turn on the
reasonableness of the remoVil

Having already determined that an award of costs and fees was Ipecpese the

Sherers’ removal was unreasonabllg 1447(c) allows aawardof costs and fees “incurred as a

%2 Memorandum in Opposition re Motion to Vacate Order on Motion for Attorney &e®l1 docket no. 31filed on
May 5, 2014; Memorandum in Opposition re Motion to Disqualify Judgeddcket no. 33filed on May 5, 2014.

%28 U.S.C. § 1447(c)
% Memorandum in Opposition re Motion to Disqualify Judge atd@ket no. 33filed on May 5, 2014.

% Reply to Opposition to Motion to Vacate Order of Attorney Fees Issued by Dadgk Nuffer Pursuant to Rule
60(b) on Grounds that Plaintiff’'s Counsel Committed Fraud Upon thet,Glmeket no. 35filed on May 12, 2014.

% Martin v. Franklin Capital Corporation546 U.S. 132, 140 (2005)
1d. at 141.
% Order to Remand at-8:

[T]he defendants lack an objectively reasonable basis for seeking remomMailhe Sherers
removed an in rem action against mining claims in Alaska to the vaoung in a separate and far
off federal district. Jurisdiction in this court is clearly absenttifeumore, even if all these
important deficiencies were not present, all the defendants did nam jaimoval. The case has
continued in the Alaska Court regardless of the Sherers’ removas twotlrt, and the Sherers
have actively participated in the Alaska proceedings by filing an Answapoh8, 2013, diring
the pendency of the motions in this court. It is clear that the deferidakesl an objectively
reasonable basis for seeking removal, and have since disregarded theipgededdis court by
participating in the Alaska Court.
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result of the removal® Fees weralrealy grantedor the initial costs of remanding the case
However, the Sherers have chosen to continually pursue arguments, ¢higehgvant
substane, further delaying resolution, creating additional costs, and wasting judis@lirces.
Because thel®rers’make thesenotions,creatingdelay, cost, and wastsplely“as a result of
removal,” another award of Perkumpulan’s costs andise@arranted

V. Rule 11 Sanctions Are NolNecessaryfor the Sherers’ Motionsto Vacate the
Award of Attorneys’ Feesand to Disqualify

After opposing the Sherers’ motions, Perkumpulan filed two motions for sanctions
against the Sherers undexderal Rule of Civil Procedure :dne for filing a frivolous motion to
vacate the attorneyees order’® and one for filing a frivolous motion to disqualif$® Rule 11
sets a minimum standard of profiesgl responsibility in court filings:

(b) Representations to the Court. By presenting to the court a pleading, written
motion, or other papemwhether by signing, filing, submitting, or later advocating
it--an attorney or unrepresented party certifies that to the best of the person's
knowledge, information, and belief, formed after an inquiry reasonable under the
circumstances:
(1) it is not being presented for any improper purpose, such as to harass,
cause unnecessary delay, or needlessly increase thaf tbgation;
(2) the claims, defenses, and other legal contentions are warranted by
existing law or by a nonfrivolous argument for extending, modifying, or
reversing existing law or for establishing new law;
(3) the factual contentions have evidentiary support or, if specifically so
identified, will likely have evidentiary support after a reasonable
opportunity for further investigation or discovery; and
(4) thedenials of factual contentions are warranted on the evidence or, if
specifically so identified, are reasonably based on belief or a lack of

information®?

9928 U.S.C. § 1447(c)

190 Motion for Sanctions Pursuant k&p. R. Civ. P. 11for FrivolousFeD. R. Civ. P. 60(b)(3)Motion, docket no. 37
filed on June 18, 2014.

101 Motion for Sanctions Pursuant Eep. R. Civ. P. 11for Frivolous Motion,docket no. 38filed on June 18, 2014.
192Fep, R.Civ. P. 11(b)
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Perkumpulan argues that the Sherers violated Rule 11(b)(1)—(3) because tiogis mot
were “not preseted for a proper purpose, but rather to needlessly increase the cost of litigation;
none of the claims or legal contentions are supported by existing law . . . and none otilie fact
contentions . . . have any legitimate evidentiary supg8#Court have discretion to impose
sanctions on any attorney, law firm, or other p#ngt violates Rule 11(b):** However, Rule 11
sanctions “must be limited to what suffices to deter repetition of the condtict.”

In this case, the purpose of Rule 11 sanctions maydgltsafulfilledby the
determinatiorthat an award of costs and fees “incurred as a result of removal” is warranted
under 8§ 1447(c), partially with an objective to deter the Sherers’ colBkaduse the Sherers
will already face strict financial conseques as a result of their filings, the court declitzes
pursue Rule 11 sanctions at this time.

ORDER

For the reasons state above, the court ORDERS as follows:

1. Defendants’ Motion to Disqualify Judge David Nuft&tis DENIED;

2. Defendants’ Motion to Vacate @er of Attorney Fees Issued by Judge David
Nuffer Pursuant to Rule 60(b) on Grounds that Plaintiff’'s Counsel Committed
Fraud upon the Coutt’ is DENIED;

3. Plaintiff's Motion for Sanctions Pursuantfed. R. Civ. P. 1for FrivolousFed.

R. Civ. P. 60(b)(3Motion'®®is DENIED; and

193 Motion for Sanctions PursuantE&p. R. Civ. P. 11for FrivolousFed. R. @. P. 60(b)(3Motion at 6,docket
no. 37 filed on June 18, 2014; Motion for Sanctions PursuaRet R. Civ. P. 11for Frivolous28 U.S.C. § 455
Motion at 7,docket no. 38filed on June 18, 2014.

194 Fep, R.Civ. P.11(c)(1)
195 Fep, R.CIv. P. 11(c)(4)
1% Docket no. 30filed April 4, 2014.
197 Docket no. 29filed April 4, 2014.
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4. Plaintiff's Motion for Sanctions Pursuantfed. R. Civ. P. 11or Frivolous
Motion**®is DENIED.

IT IS FURTHER ORDERED that Perkumpulan’s request for costs and attorneysréee

GRANTED in that:

1. Perkumpulan shall file a separate motion for and proof of costs and attorneys’
feeson or before March 5, 201&nd

2. The Sherers may respotawlPerkumpulan’s motion and proof of costs and
attorneys’ fee®n or before March 12, 201bhis response istrictly limited to
the reasonableness of the number of hours expended to dpp&ieerers’
motions, the reasonableness of the billing rate, and spacamstancethat
would reasonably cause adjustnentto a presumptively reasonable fee award.
Further discussion dhe substance of the Alaska caserelevant in this

proceedingand has no bearing on the amount of fees to be awarded.

Signedthis 19th day of February, 2015.

BY THE COURT:

Doty M

David Nuffer v
United States District Judge

198 Docket no. 37filed on June 18, 2014.
19 pocket no. 38filed on June 18, 2014.
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