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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CARL AND MELANIE SMITH,

MEMORANDUM
DECISION AND ORDER
Plaintiffs,
V. Case No. 2:12v-00166-RJS
THE LAW OFFICES OF KIRK A. Judge Robert J. Shelby

CULLIMORE, LLC,

Defendant.

Plaintiffs Carl and Melanie Smith fitethis actionagainstDefendant Tie Law Offices of
Kirk A. Cullimore, LLC, for allegedlyviolating the Fair Debt Collection Practices Act. The
Smiths allege that the Cullimore Law Offices violated the FDCP&bgubmitting a proposed
Garnishee @ler ex parte in the Fourth Judicial District Court, State of Utatiolation of 15
U.S.C. 1692f(2) failing to timely return garnished fundster the FourtlJudicial District Court
vacated the ex parte Garnishment Ordeviolation of 15 U.S.C. 1692and (3 threatening
without intending to file suit against the Snsitim violation of 15 U.S.C. 1692e.

The Smiths andthe Cullimore Law Offices filed cross motions for summargigment.
The Smithseek a summary determination ttfa Cullimore Law Offices violated Section
1692f by failing to timely return garnished funds after the Faduthicial District Court veated
the judgment that allowed them to garnish the furidee Cullimore Law Offices sesla
summary determination that (1) the money it sought to collect was not governeddBGRA,

(2) the Cullimore law Offices did not threaten without intending ile & suit against the Smiths;
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and (3)the Cullimore Law Offices folloed appropriate procedures in garnishing the money
allegedly owed by the Smiths.

On April 1, 2014, the court held a hearing on these motions for summary judghftent.
carefulconsideration and for the reasons stated belowgdhg GRANTSDefendant’s motion
for summary judgment (Dkt. 24) am@ENIES Plaintiffs motion for summary judgment (Dkt.
19). In addition, the court DISMISSES Plaintiffs’ Complagainst the Defendant

BACKGROUND

TheFence

This dispute began when the Cedar Homeowners Association (HOA), the HOwcto w
Plaintiffs Carl and Melanie Smith belonged, refused to allow the Smiths to eswteafbr their
disabled sonThe HOA ultimatelyconceded, and the Smiths built the fenBeit the Smiths and
the HOA agreed that if theyere to move, the Smiths would remove the fence.

. Collection by HOA

In 2010, the HOA believed that the Smiths had moved to Washington State. Because
they had not removed the fence, the HOA began to fine the Smiths.

On July 6, 2010, MiSmith sent an email thhe HOA and its property management
companyglite Community Managemennhforming them that his family plannéd moveback
to Utah, and thahe fence was still required for hissdbled sonHe asked that Elite
Management drop “the fine and interest charges, and put in writing our earliemagteo
remove the fence if we sell the house.” (Dkt. 23-1.)

On July 13, 2010, the HO#formed Mr. Smith that ibad sought legal counsel

concerning the matter, and would not comment furthek) (



On July 16, 2010, Mr. Smith asked the HOA to “correct your records totréfegove
have paid our HOA fees through October 2010. We have not paid anything towards, the fine
which we dispute.” Il.)

On July 19, 2010, Elite Management responded to Mr. Smith’s eandilnotifiedhim
that his account information had been sent tdtendantaw Offices of Kirk A. Cullimore,
LLC (the firm retained by the HOAD collectmoney owed to the HOA.Id.) The emailfurther
stated that[{] our account will be accruing the montfiilye for noncompliane $450, late fees
$10.00, interest 1.5% along with the normal monthly assessments and any colleetfom® fe
the attorney.” Id.). Elite Management attachéa the emaihk ledgeifor the Smithsaccaunt.
Theledge showed that, according to the HOAeSmiths owed the HOAfines, assessments,
and late fees(Dkt 23-2.)

[I1.  Actionsby the Cullimore Law Offices

On July 21, 2010, the Cullimore La@fficesrecorded a lien against the Snsithome.
That notice of lien states that ‘i@ undersigned, on behalf of Thedar Homeowners
Association, Inc., hereby claims a continuing lien for unpaid fines, assessmeokt®eges|.]”’
(Dkt. 23-3.)

On January 23, 2012, tiiaullimore LawOffices prepareca Summons anddinplaint
againsthe Smithsseeking to collect mmey allegedly owed to the HOA. (Dkt. 23-6.) In that
Summons and Complainhe HOA requested the court eniglgment against the Sths “[flor
$4,045.59 in unpaid assessments, together with additional assessments and lategfees in t
amount of $47.00 per month accruing before the date of full and final paymkh}.” (

The Cullimore Law Officeassignedervice of the Summons and Complaint to a process

server who delivered the documeritsthe SmithsUtah addressThe Smiths’ received the



Summons and Complaint on January 30, 2@t in the meantime, the Cullimore Law Office
became aware that the Smiths might reside in Wasinrfstate.The Cullimore Law Offices
were unawag that the Smiths received the Summons and Complaint served on the Smiths’ home
in Utah. After verifying a probable address for the Smiths in Washingto@uiiemore Law
Officesmailed one copy of the Summons and Complaint to Mr. Smith, and one copy to Mrs.
Smith (both copies were sent to the same address in Washintar§mith received the mailed
Summons and Complaint on behalf of Mrs. Smith on March 7, a6d&ceived servicef his
copyon March 8, 2012. (Dkt. 23-7.) Thereatfter, thdli@ore Law Offices filed the Summons
and mplaint in the Fourth Judicial District Courthd Smiths failed to answer the Summons
and mplaint.

On May 8, 2012in reliance on the representationsthg Cullimore Law Offices fixing
the amount of principal, assessments, late fees, interest, and othetheddtsjorable Thomas
Low awarded the HOA judgment against the Smiths in the amount of $5,246.89. (Dkt. 23-9.)
On May 15, 2016, Judge Low entered a Notice of Judgmamhing the Smiths thafff ailure
to contact Plaintiff’s attorney immediately to satisfy the judgment will result irt coders
being issued against you and seizure of your property, belongings and assttf/teasd
judgment.” (Dkt. 23-10.)

On June 1, 2013udge Lowentered a Writ of @nishment for the judgment amount.
(Dkt. 23-11.) On June 8, 201tkhe Cullimore LawOfficesserved the Wt of Garnishment to
Wells Fargo Bank.(Dkt. 23-12.)

IV. Motion to Set Aside Judgment
OnJune 15, 2012, the Smiths filed a motion in the Fodwthcial District Court to set

aside the judgment. (Dkt. 23-14.) In thadtionand subsequently in the @plaintin this case



the Smiths allege that they recaiv&erviceof the original Summons and Complaant January
30, 2012. The Summons andr@plaint they received stated that the Cullimore Ldfic€s
would file suit within terdays. The Smiths called the Fourth Judicial District Court in that
timeframe, andound nosuit filed against them In light of this, he Smiths allege th#te
Cullimore LawOfficesthreatened to file suit against the Smiths without actually doing so.
Whenthe Cullimore LawOfficesfinally filed suitagainst the Smithafter service of the
Summons and Complaint in Washing®tate the Smiths assumed it was aretthreat, and did
notanswer. (Dkt. 23-14; Dkt. 2 at 1 10.)

On June 26, 2012he Cullimore LawOffices prepared and filed an ex parte Garnishee
Order. (Dkt. 23-13.)

Judge Lowgranted the Smiths’ motion to set aside the default judgment on July 6, 2012
and denied thex parte Garnisheer@er. (Dkt. 20-2.) In his Oder, Judge Lowstatedthat
“Plaintiff's proposed Garnishee Order does not bear a mailing certificaiteagpearso have
been submitted to the court ex parteld.)(

On July 7, 2012Wells Fargo Bak, before being informed of the court’s decision
denyingthe Garnishee @er,deliveredfunds tothe Cullimore Law Offices. Judge Low’s Order,
however, did not specifydw to treat the funds already delivetedhe Cullimore Law Offices.
The Cullimore Law Offices did not immediately return these fuod8ells Fargo or the Smiths

On August 17, 2012he Smiths filed a motion to compel disgement of the garniskd
funds. (Dkt. 23-17.) The Cullimore Law Offices did not oppose the mo@mAugust 29,
2012, Judge Low granted the unopposed motion to compel disgorgement. (Dkt. 20-1.)

The Cullimore Law Offices returned the garnished funds on September 4, 2012.



ANALYSIS

Jurisdiction under the FDCPA

The Smithsontend that the Cullimore Law Offices sought to collect fines and fees
assessed by the HOAhe Smithsalsocontendhat sinceghe Cullimore Law Offices sought to
collect fees (assessments) from the Smitles colletion wassubject to the FDCPA. In contrast,
the Cullimore Law Offices argues thasoughtto collectonly fines from the SmithsThe
Cullimore Law Officesalsoargues since it sought to collect only fines, the collection was not
subject tahe FDCPA. While the parties frame this as a summary judgment issue, the court finds
that it is more properly a jurisdictionaliestionbecause¢he Smithsonly basis for jurisdiction in
this court arises under the FDCP/ASed Dkt. 2 at 12 (“Plaintiffsclaim for violations of the
FDCPA arises under 15 U.S.C. § 1692k(d), and therefore involves a ‘federal questiomifpursua
to 28 U.S.C. § 1331"). Thus,asummarydetermination ofvhether the collectiors subject to
the FDCPAwill necessarilydeterminevhether this court has jurisdiction over this dispute.
Accordingly, the court turn8rst to this question.

As an initial matter, neither partlisputes that if the money allegedly owed by the Smiths
to the HOA were fing, then the money owed would not be debt subject to the FDCPA. But if
the money allegedly ovdeby the Smiths to the HOA were at least in pagessmentghen the
money owed would be debt subject to the FDCPA. Indeed, the Tenth Circuit has held
“homeowner association fees for maintenaaice improvement of commanreas are a service
primarily for pesonal, family, or household use . . . [and therefore] qualifies as debt under the
FDCPA.” Ladick v. Van Gemert, 146 F.3d 1205, 1207 (10th Cir. 1998) (citiigvman v.

Boehm, Pearlstein & Bright, Ltd., 119 F.3d 477, 481 (7th Cir. 1997)).



In this case, the recodlearly indicateshatthe Cullimore LawOfficessoughtto collect
both fines and assessments fribra Smiths For exampleElite Management stated a
correspondence to themBhs thatthe Cullimore LawOfficeswould seekrom the Smiths “the
monthly fine for non-compliance $450, late fees $10.00, interest 1.5% along with the normal
monthly assessments and any collections fee from the attorney.” (Dkf) 2Bso, Elite
Management emaildathie Smithsa ledgeffor their account showing that the HOA claimed
amounts from the Smiths f&tOA fines, assessments, and late fees. (Dkt 23-2.) In addhi®n, t
Cullimore LawOfficesrecorded a lien against the Snsithome because of “unpaid fines,
assessments and charge@®kt. 23-3.)

Importantly, the Cullimore Law Offices representediie Fourth Judicial DistricZourt
that the collection it souglaigainsthe Smiths included sonassessmentsAnd Judge Low
relied on that representatioror examplethe Gomplaint filed against the Smithstine Fourth
Judicial District Court sougtdollection of money[f] or $4,045.59 in unpaid assessments,
together with additional assessments and late fees.” (Dkt. 23-6.) In adti@d@mplaint
alleges that “[a]ssessments in the amount of $47.00 continue to accrue on a periodiclddsis.” (
Moreover, Judge Low entered default judgment for $5,246.89 betteuSrillimore Law
Offices represented that the principal, assessments, late fees, interetiicandsis totalethat
amount. (Dkt. 23-9.)

The court finds that at least a portion of the amount the Cullimore Law Odioceght to
collect from the Smithsiere assessments subject toRRECPA, vesting the court with

jurisdiction in this matter.



. Legal Standard for Summary Judgment

Rule 56(a) of the Federal Rules of Civil Procedure states that “[t]he callrgsdnt
summary judgment if the movant shows that there is no genuine dispute as toexngl faat
and the movant is entitled to judgment as a matter of law.” “A material fact is one that might
affect the outcome of the suit under the governing law, and a genuine issue isvamietidhe
evidence is such that a reasonable jury could return a verdict for the nonmoving pdtty.”
Utah, 539 F.3d 1271, 1280 (10th Cir. 2008) (internal quotations and citations omitted). In
making this determination, the court “view[s] the evidence and make[s] alhed@eanferences
in the light most favorable to the nonmoving parti.’Natural Gas Co. v. Nash Oil & Gas, Inc.,
526 F.3d 626, 629 (10th Cir. 2008).
1. Alleged Violations of the FDCPA

The Smiths allege th#he Cullimore LawOfficesviolated the FDCPA byl) submitting
ex parte groposed Garnisheer@er in the Fourth Judicial District Coum violation of 15
U.S.C. 1692f(2) failing to timely return garnished funds afferdge Lowvacated the
Garnishment @ler, in violation of 15 U.S.C. 1692f; and (3) threatening without intendingeto f
Suit against the Smishin violation of 15 U.S.C. 16928 he court addresses each of these
allegations in turn

A. Ex Parte Garnishee Order

Judge Lowobserved in his ruling on thoposed Garnisheer@erthat “[the Cullimore
Law Offices] proposed Garnishee Order does not bear a mailing certificdteppearso have
been submitted to the court ex parte.” (Dkt. 20-2.) The Smiths appear to rely on thiatdoser
to conclude that the Cullimore Law Officesmehow acted improperiy filing an ex parte

proposed Garnishee Order. The Sméls® argue that thiimproper filingviolated Section



1692fbecauséa debt collector may not use unfair or unconscionable means to collect or attempt
to collect any debt. Johnson v. Riddle, 305 F.3d 1107, 1117 (10th Cir. 2002).

Rule 64D of the Utah Rules of Ci\#lrocedure states that “[a}it of garnishment is
available to seize property of the defendant in the possession or under the controsoha per
other than a defendantMere,in accordance with Rule 64Ehe Cullimore LawOffices
properly filed a Summons and Complaint in the Fodutlicial District Court. When the Smiths
failed to aaswer,Judge Lowawardeddefault judgnentto the HOA Judge Lowthen entered a
Notice of didgnent, and subsequently arii\bf Garnishment.The Cullimore LawOffices
properly served the writ on Wells Fargo Bank. When the Smith discovered the nidggasst
them, they filed a motion to set aside the judgment. dordance with the Writ of &nishment,
and without a decision from Judge Low the Smiths’ motion to set dsi the judgment, the
Cullimore Law Offices filed a proposed Garnisheel€@ex parte Judge low denied the
Garnishee @ler The court can find no rule under the Utah Rules of Civil Procedure, nor can
the court find case law to suggest that the Cullinhane Offices acted improperly.

To be clear, the Smiths amet alleging that the Cullimore Law Offices impermissibly
obtained an ex parte writ by making some nmpsgeentation to the courRatherthe Smiths
allegethattheact of filing an ex part&arnishee @erwas per senfair and unconscionable.
The Smiths maintain this position even thoitgh clear that this practice is commonder Utah
law where as herethe cout has alreadissued a Writ of Garnishment. Moreover, atliearing
regadingthis matter, the Smithsounsel failedo adequately explain why it was impermissible
for the Cullimore Law Offices to do so.

Having found that the Cullimore Law Offices did nothing improper under Utah falv, a

thatthe Smithsfailed to adequately explain why Defendant’s actions were unfair and



unconscionable, the court concludleatno reasonable jury could return a verdict that
Defendantviolated Section 1692f by submitting a proposed Garnislder@x parte See Pelt
v. Utah, 539 F.3d at 1280.

B. Return of Garnishment

The Smiths next argubatthe Qullimore Law Officeseither knewthat Judge Low
denied the Garnishee Order when it received the garnished funds from Wedlsdfahgdge
Low denied the Garnisheed®r shorty afterthe Cullimore Law Officeseceivedthe funds from
Wells Fargo.Thus, he Smiths arguehe Cullimore Law Officediad the burden tmmediately
returnthe money or asthe court whether itould keep the money.

The Ninth Circuit has explaingtat“[i] n judging the actions of a debt collector, we
invariably ask whether the information it provided was or its actions were aupfus
misleading. Quite simply, we seek to ensure that even the least sophisticaébedsceiie to
undestand, make informed decisions about, and participate fully and meaningfully in the debt
collection process.Clark v. Capital Credit & Collections Servs., Inc., 460 F.3d 1162, 1171 (9th
Cir. 2006);see also McCollough v. Johnson, Rodenberg & Lauinger, 610 F. Supp. 2d 1247, 1254
(9th Cir. 2009) (applying least sophisticated debtor standard to Section 1692f violations).

As stated previously, on July 7, 2012, Wells Fargo delivered the money to timed@ail
Law Offices before anyoneould notify Wells Rrgo that Judge Low denied the Garnishede®
At thetime, Judge Low had not made clear what to do with any money already relinquished from
Wells Fargo Nor was there an established procedure under Utah law to return the money
relinquished from Wells Fargarhis situatimn was shoty resolved when the Smiths filed a
motion to compel disgorgement on August 17, 2012. The Cullimore Law Offices did not oppose
the motion. Judge Low granted the motion on August 29, 2012. Vdifiesw dayson

September 4, 2012, ti@gullimore Law Offces returned the money to tBeniths. In view of

10



these facts, the court finds that it was not unreasonable for the Cullimoreffiet@®wait for a
resolution by the court before returning the money.

Even if the Smith understood that denial of ther@iahee @dersomehowmpliedthat
the Cullimore Law Offices should return of the funds, the court does not find it unrbkestora
the Cullimore Law Offices to wait until explicit instructidtom the courtbefore returninghe
funds, specially sincehe return of the funds was resolved in such a short titbere were
guestions regarding the conduct of the Cullimore Law Offices, at most, tleegeestion®f
whether it exercised sound judgmeBut thisdoes not rise to the lelef an intentional actot
mislead or confuse the Smiths such that the Smiths were not able to understand,onaleel inf
decisions about, and participate fully and meaningfully in the debt collection process.

Accordingly, the court finds that no reasonghl®r could return a verdict thahe
Cullimore LawOfficesviolatedSection 1692f by waiting for Judge Ldw enter an order
providing direction concerning what to do with the money, and thereafter returning the funds
within abouta week of that decisionSee Pelt v. Utah, 539 F.3d at 1280.

C. Threatening to File Suit

The Smiths appear to contend ttietywere served in their Utah home, and received
notice of that service on January 30, 20IT8e SImmons and Complaistated thathe
Cullimore LawOfficeswould file suit within tendays. The Smithkatercalled the Fourth
Judicial District Courtand learned that no lawsuit had béi&ed. The Smithgontend this
constituted a threat without intent to file suit in violation of Section 1692eat @minimum,
thatthere is a gnuine dispute ahaterialfact whether the Cullimore Law Offices threatened
without intending to file suit agasithe Smiths

Under Section 1692e, “the FDCPA expressly prohibits a debt collector lreaté¢ning

‘to take action that . . . is not intended to be take&rner v. Asset Management Associates,
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Inc., No. 10€V-00965,2011 WL 6398112, at *1 (D. Utah Dec. 20, 2011) (quoting 15 U.S.C. §
1692e). Hre, theCullimore LawOffices states, and the Smiths do not dispiitprepared a
Summons and Complaint on January 23, 2012assigned the Summons andn@plaint to a
process server. The process server delivered the Summonsrapthl@t to the Smiths at their
addressn Utah But theCullimore LawOfficesbecame aware that the Smiths might reside in
Washington State. After verifying a probable address for the Smithsshivgéon Statethe
Cullimore Law Officesmailed one copy of the Summons and Complaint to Mr. Smith, and one
copyto Mrs. Smith (both copies were sent to the same address) on February 23T12012.
copies were received by the Smiths on March 7, 2012 and March 8, 2012.

TheCullimore LawOfficesbelievedthat it had onlyeffectuated service March 2012.
And, in acordance with Rule 3(a)(2) of the Utah Rules of Civil ProcedhesCullimore Law
Officesfiled the Complaint, the Summons, and proof of service withinaga dfter the time it
thought service was effectuatetihe court finds that the Cullimore Law Qffisdid not act
improperly by ensuring service prior to filing of the Summons and Complaint irotiéhF
Judicial District rather than filing the Summons and Complaint eanlfezn there was some
guestion whether the Smiths were effectively served.

Evenif it were true thathe Cullimore Lav Offices effectuated service danuary 8,
2012, courts have found that “[m]ere technical violations of state law in the filinglofssiit,
however, are not automadity violations of FDCPA. . . . Thus, a plaifitdan demonstrate that a
violation of state law supports a claims under 8§ 1692e(5) of the FDCPA only if théastat
violation undermines the defendant debt collector’s right to take the challectgedta such an
extent that the filing of the suit wast legal.” Hill v. Midland Funding, LLC, No. CCB-12-

2397, 2013 WL 1645553, at *2 (D. Md. Apr. 16, 201 also Garner, 2011 WL 6398112, at
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*1 (finding that failure to register as a debt collector in Utah is petr &eviolation ofthe
FDCPA, but unegistered debt collector’s threat to file suaynviolate Section1692e becawshe
cannot legally bring suit)In this case, the Smiths allegatiaegarding violations of Section
1692e concern miscommunicationvafien service was effectuatedhelCullmore Law Offices,
because of prudential consideratipdscided to wait until it was sure that the Smiths received
properservice before filing suit-which proper service it timely pursued. This amounts to, at
most, technical violations of state law. Moreover, this allegationld not and did not pclude
the CullimoreLaw Offices from filing suit in theFourth Judicial District Court against the
Smiths. Thus,this allegation igi0t a basis to sustain an action unlection1692e.

Accordingly, the ourt finds that no reasonable jury covdédurn a verdicthat the
confusion surrounding when theil@imore Law Offices filed the @mplaint, the Summons, and
proof of service violated Section 1692&e Pelt v. Utah, 539 F.3d at 1280.

CONCLUSION

For the reasons stated, the court GRANTS Defendant’s moticufomary judgment.
(Dkt. 24.) The court DENIES Plaintiffs’ motion for summary judgment. (Dkt. 19.) Irtiaddi
the court DISMISSES Plaintiffeauss of action alleging that the Cullimore Law Ofis
violated Sectiorl692f and 1692e of the FDCP#ith each party bearing its own attorneys’ fees
and costs.The court ORDER$e Clerk of Court to close the case.

SO ORDEREDis 2nd day of June, 2014.

BY THE COURT:

=

ROBERT HELBY
United Stdtes District Judge
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