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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

OMAR SANCHEZPONCE
MEMORANDUM DECISION
Petitioner AND ORDER

V.
Case No0.2:12<¢cv-1070 CW
UNITED STATES OF AMERICA,

Respondent. Judge Clark Waddoups

PetitionerOmar SanchePoncemoves under 28 U.S.C. § 2255 to vacateatrasiddis
conviction or reduce his sentermiel20 months imprisonment and 60 months supervised release
for violation of 21 U.S.C. 8 844)(1) (possession with intent to distribute 50 grams or more of
methamphetamine{Dkt. No. 1) He has also asked the court to appoint counsel and conduct an
evidertiary hearing. Id.). Mr. Sanchez?once was convicted following a thrday jury trial. He
appealed his conviction the United States Court of Appeals for the Tenth Circuit, which was
affrmedon June 12, 2015. In his § 2255 motion, Mr. San¢tmr:ze Heges that he was denied
his Sixth Amendment constitutional right to counsetause (1) counsel failed to challenge the
district court’s failure to rule on his Rule 29 motion, (2) counsel failed to objeguty a
instruction that omitted an elementtbé offense, and (3) counsel conceded guilt to the jury
without consent. For the reasons that folltve, courtDENIES Mr. SanchePonce’s habeas

petitionand requests to appoint counsel and conduct an evidentiary hearing.
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BACKGROUND

Mr. Sanchez’once wa indicted on February 24, 2010 with co-defendant Antonio Teran
on a charge of possessiortwvintent to distribute fiftygrams or more of methamphetamine. On
August 4, 2010Mr. Teranpled guilty to the indictment and agreed to testify against Mr.
SancheZonce at trial in connection with a cooperation agreement. On September 13, 2010, a
threeday jury trial commenced as to Mr. Sanciimce.

Testimony at trial revealed thislr. Teran and a confidential police informant arranged a
deal whereby a substantial quantity of drugs would be exchanged for a large saneyf Kir.

Teran testified that he first met Mr. Sancli&ance at a mall on Friday, January 15, 2010, where
Mr. Sanchez’once showed him samples of methamphetamine that he guaranteed to be of high
qguality. The two then discussed terms that Mr. Sanchez-Ponce would reqMre Taran to

get the drugs, including how wélr. Teran knew the buyers and what price they would be

willing to pay. Mr. Teran also testified that the tveachangeghone calls throughout the day.
Eventually,Mr. Teran testified, another individual who represented that he was with Mr.
SanchezPonce called to arrange a meeting with him and Mr. Sarébeze at a restauratite
following day. Mr. Teran testified that he met with baththese meiat a restaurardgn January

16, 2010, where they discussed the proposed buyers and the proposed exchange of money and
drugs. Thereafter, accordingMy. Teran’s testimony, he left the restaurant with Mr. Sanehez
Ponce and drove him to Midval®ir. Teran testified that he dropped Mr. Sanchez-Ponce off

near some homes and drove around the neighborhood for a shoriMmmgeran testified that
whenMr. Sanchez”once returned to the vehicle, he had a package of drugs inside his jacket that

hefirst showed to him upon entering the vehicle, and then tossed into hi&deprding toMr.



Teran, haook the package out of his lap and returneditigsto Mr. Sanchez’once, after
which Mr. Sanchez-Ponce leaned back and placed the package of drugs on the floor in the back
of the car.

Mr. Terantestified that he and Mr. SanchBpnce then drove to a gstation in Utah
County whereMr. Teranhad arranged to exchange glstfor money with the individual who, it
turns out, was actuallpe confidential police informant. The government introduced evidence
that the phone calls took place, along with evidence from the confidential infomahant a
members of the police’s survaihce team After stopping and searching the vehicle, police
found the bag of drugs and arrested bo#n A police officertestified that while Mr. Sanchez
Ponce was in custodynmediately after the arrest, Mr. Sanctigancestatedthat the car was not
his and that the drugs were not under his Je&tl Tr. at 208-256United Sates v. Sanchez-

Ponce, 2:10€r-00138, Dkt. No. 134.

Immediately following the close of the government’s case, defense ¢onosed that
the court dismisghe case, alleging that the prosecution had not met its burden of establishing a
sufficient nexus or connection between Mr. Sanchez-Ponce and the drugs. Deferse couns
declined to provide argument in support of the motion when invited by the court. The
government, on the other hand, reviewed the evidence including the phone calls, the
surveillance, and the testimony from Mr. Teran about Mr. Sanchez-Ponce conkrig tee
vehicle in Midvale with drugs. The court took the motion under submissionvireseuling
until the completion of the evidence.

Thereafter Mr. Sancheonce testified on his own behalf. Mr. SancRence testified

that he knew nothing about the drugs. Rather, his testimony was that drisrarichs Vegas



who knew he was looking for work had put him in touch with Mr. Teran, and that Mr. Teran was
driving him to Provo to fill out a job application after first stopping at a house in Migeatleat
Mr. Sanchez”once could pick up the keys to his brother’s @ster this testimony, the defense
rested and did not renew its motion that the court dismiss the case. Outside sha@sgnce,
the court and counsel discussed final jury instructions regarding presumption of innaceénce
burden of proof, although defense counsel did not raise the need for a more explicitonstruct
regarding nexus or connection to meet the requirement for constructive possession.

The court then instructed the ju§pecifically with respedib constructive possession,
the court’'sinstruction was as follows:

Possession is called constructive when a person does not
have direct physical control over something, but can knowingly
control it and intends to control it. In order for an individual to
possess something constructively, he must knowingly hold the
power and ability to exercise dominion and control over, and in the
case of the drugs at issue here, it means he must have an
appreciable ability to guide the destiny of the drugs.

More than one person can be in possession objetaf
each knows of its presence and has the power to control it. A
defendant has joint possession of an object when two or more
persons share actual or constructive possession of it. However,
merely being present with others who have possession difject o
does not constitute possession.

In the situation where an object is found in a place (such as
a room or a car) occupleéby more than one person, you may not
infer control over the object based solely on joint occupancy. Mere
control over the place in which the object is found is not sufficient
to establish constructive possession. Instead, in this situation, the
government must prove some connection between the defendant
and the object.

Possession of a controlled substance cannot be found solely
on the ground that the defendant was near or close to the controlled
substance. Nor can it be found simply because the defendant was
present at a scene where controlled substances were involved, or
solely because the defendant associated with a person who does
control the controlled substance or the property where they are



found. However, these factors may be considered by you, in

connection with all other evidence, in making your decision

whether the defendant possessed the controlled substance.
Trial Tr. at448-450United Sates v. Sanchez-Ponce, 2:10<r-00138, Dkt. No. 129.
After the court instructed the jury, counsel made closing arguments. Themgeveis closing
argumenfocused on all the evidence supporting the inference that Mr. Sanchez-Ponce and his
Las Vegas associates were drug suppliers, includingntiveg and individuals involved in the
phone calls setting up the drug deal. The government drew attention to recorded ghone cal
between Mr. Teran and the confidential police infornvemére Mr. Teran stated first that he had
to go get the drugs, and then, after driving Mr. Sanchez-Ponce to the home in Midvatg, stat
that they had the drugs and were on their way to make the exchiieggovernmenalso
pointed outhatthetiming of aphone call from Mr. Sanchd2ence to Mr. Teran was
inconsistent with Mr. Sanchd2ence’s testimony thattadcalledMr. Teran earlier in the day
for the purpose of obtaining assistance in obtaining work or a ride to fill out a jobadiplim
Utah Caunty. The government also pointed out that Mr. Sanélwere’s statement to police
after his arrest that the drugs were not under his seat was inconsistent witheevhe did not
know about the presence of drugs in the vehicle because he was sintpyweaayto fill out a
job application. In short, the government argued that3dnchez?once and his Las Vegas
associates were drug suppliers.

During closing testimny by the defens®/r. Sanchez-Pontecounsel specifically

attempted to rebut the governmerfaim that Mr. SanchePonce was a drug supplier by
placingresponsibility for being both a drug supplier and a recruiter on Mr. T&afense

counselargetedVir. Teran’s testimony, the recorded phone calls with the confidential informant,



and te reports from the police surveillance team to demonstrate that Mr. alexady had
drugs in his car before picking up Mr. Sanclrerice.He pointed out the inconsistencies in Mr.
Teran’s four statements to the police about where the drugs cameHpresented the jury
with a theorywherebyMr. Sanchez”once was the victim of a recruiting effortMy. Teran and
the Las Vegas callets turn him into a drug dealer by inciad him in this drug aleto show
him how easy it was to make money. He pointed out all of the reasons why Mr. SBoakez-
was an iéal victim of thisrecruitment—including that Mr. Sanchez-Ponce had no idea what
kind of busines# wasin which he was going to be offered work, and due to his immigration
status would be unlikely to report them even if he declined to join. He pointébbtie
government could not disproteis alternative theory to explain the evidebeeause the
content of the calla/ith theLas Vegas associatess unknown. He emphasized that the
surveillance officers saw nothing more in Midvale than Mr. Sanchez-Ponoeggrit and then
back in Mr. Terars car becauseo drugs were in sight. Finally, he argued thextause of all of
this, none of the evidence shown by the governmaetially created any nexus or connection
between Mr. Sanche2onceand the drugdd. at pp. 459-492.

The jury then found Mr. Sanchez-Ponce guilty. Defense counsel immediately fooved
judgment notwithstanding the verdict, which the court took under advisement pentieqg fu
briefing whichdefense couns&las ordered to submit by September 29, 2010.

On September 16, 2010, the day following the last dayiafand the jury’s guilty
verdict,Mr. Teran wrote a letter to the court recanting tnial testimony, stating that Mr.
SancheZ?once had nothing to do with the drugs found in his car and that he had lied. Four days

later, on September 20, 2010, Mr. Teran wrote another letter to the court repudgating hi



September 16, 2010 letter, stating that he had written it out of great fear that he woarchéed
in prison by fellow prisoners who could find out that he had testified against a co-aefekbia
Teranwent on to unequivocally state that his original trial testimony was true. Theocdered
thatan evidentiary hearing be scheduled to consider Mr. Tetattéers.

On the September 29, 2010 deadline for briefing on the Rule 29 matiber than
submit briefing on that motion, defense counsel filed a motion for new trial on the basis of the
newly discovered evidence of Mr. Teran’s lette@ral argument regarding this motion and Mr.
Teran'’s lettersvas held on November 9, 2010. Awidentiary hearing with Mr. Teran present
washeld on November 18, 2010, with the court and counsel for both the government and the
defense separately questioning Mr. Teran. At a follow-up oral argumerrin&dcember 2,
2010, déense counsel argued that the only nexus between Mr. SaRonee and the drugs was
Mr. Teran'’s trial testimonyandbecause Mr. Teran recanted his trial testimamy subsequently
withdrew the recantation, Mr. Teran’s credibility was so suspect thagtiteasonable doubt or
suspicion on everything #h was done at trial. In essence, defense counsel’s argument was that
Mr. Teran’s credibility was so suspect that a reasonable jury could not hawedentgrilty
verdict against Mr. Sanchd2once client on the basis of Mr. Teran’s testimony.

The court denied the motion for a new trial based on the following reasonnsg,: Fi
despite the selerving testimony and lies that Mr. Teran admitted, Mr. Teran was faidg cr
examined on thosesuesat trial and the issue of his credibility raised sufficiently for the jury to
make judgments about how to weigh Mr. Teran’s testimony. Second, there was congborati
evidence for at least the most important parts of Mr. Teran’s testimgasdieg Mr. Sanchez-

Ponch being involved with drug trafficking and being the source of the drugs, which tlaspiry



had a fair opportunity to evaluate. And finally, based on evaluation of Mr. Terammsdegt

both at trial and at the evidentiary hearing regarding bothtpaktetters, the couittad satisfied
itself that the material parts of Mr. Teran’s testimony were true, and that theisteocies that
did exist did not substantially change his testimony that Mr. Sasfébieze was the source of the
drugs.Hr'g Tr. at 1011, United States v. Sanchez-Ponce, 2:10<r-00138, Dkt. No. 136.

DISCUSSION

28 U.S.C. § 2255 permits a prisoner in fadieustody to challenge a sentence imposed in
violation of the Constitution or laws of the United States. Plaintiff has allegesel ¢bunts of
ineffective assistance of counsel in violation of the Sixth Amendment. Ealwdthisclaim is
controlledby the tweparttestset forth inSrickland v. Washington, which requires Mr.
SanchezPonceto demonstrate (1) counsel’s representation fell below an objective standard of
reasonableness, and (2) counsaéficient performance was prejudicial to Mr. Sancii&ance’s
defense466 U.S. 668, 690-692 (U.S. 1984).

Becausé [t]here are countless ways to provide effective assistance in any giveh case,
the court starts from the presumption that counsel's penfmenaas objectively reasonablnt
that[counsel’s] challenged conduct might have been part of a sound trial str&egpkland,

466 U.S. at 689. “[W]here it is shown that a particular decision was, in fact, an adequately
informed strategic choice, the presumption that the attorney's decisiabjsagvely
reasonable becomes ‘virtually unchallengedbldnited States v. Smith, 421 Fed. Appx. 889,
894 (10th Cir. 2011) (quotinBullock v. Carver, 297 F.3d 1036, 1046 (10th Cir. 20p2)The
court must also look to the totality of the eviderio determine whethfzounsel’s]alleged

shortcomings prejudicddr. SanchezZPonce’s|defense.’Smith, 421 Fed. Appx. at 894The



touchstone of this inquiry is whether ‘counsel's conduct so undermined the proper funaifoning
the adversarial procefisat the trial cannot be relied on as having produced a just tesallt.
(quotingStrickland, 466 U.S. at 686). “This counnay address the performance and prejudice
components in any order, but need not address badtr.ilanchez?oncé fails to makea
sufficient showing of oné&. Id. (quotingBoyd v. Ward, 179 F.3d 904, 914L.0" Cir. 1999)).
Section 2255 requires an evidentiary hearing “unless the motion and the files add oé¢be
case conclusively show that the prisoner is entitled to no relief.” 28 U.S.C. § 2255(b).

A. Rule29 Motion

Rule 29(c) of the Federal Rules of Criminal Procedure provides that counsel for
defendant may “move for a judgment of acquittal, or renew such a motion, within 14 @éays aft
guilty verdict or after the court dibarges the jury, whichever is later.” A court may reserve
decision on the motion as long as it “decide[s] the motion on thedfdbis evidence at the time
the ruling was reservedfFeD. R.CRIM. P. 29(b). The standardor granting a Rule 29 motion is
whether “viewing the evidence in the light most favorable to the government, emaratier of
fact could have found the defendant guilty of the crime beyond a reasonable ddnwibéd
Satesv. Vallo, 238 F.3d 1242, 124@.0" Cir. 2001). In doing so, the court may not weigh
“conflicting evidence or consider the credibility of the witnesses,” butlgingitermines
“whether the evidence, if believed, would establish each element of the ctidne.”

Here, defendand’ counsel moved for acquittal at the close of the governmeateand
again before the case was submitted to the jury. Following the guilty jurgt/ehdi court
ordered supplemental briefing on defendant’s Rule 29 motion. While this briefingenadisig,

Mr. SanchezPonce’s cedefendant recanted his trial testimony and then withdrew his



recantation. Defense coungigd a motion for a new tridbased on this newly discovered
evidenceaather than file supplemental briefing on the Rule 29 moBgrcontrast to the
standard for granting a Rule 29 motidme standat for grantinga Rule 33 motion on the basis
of newly discovered evidencewhether it is “required in the interests of justiddriited States
v. Quintanilla, 193 F.3d 1139, 1146 (10th Cir. 1999). When ruling on a Rule 33 mtit®n,
“trial court is afforded discretion . . . and is free to weigh the evidence and a#sess
credibility.” 1d. (internal citations omitted)This standard is more favorable to a defendant.

Mr. SanchezPonce argues that had his counsel renewed his Rule 29 motion, the court
would have determined that the government had insufficient evidence to convict him because
there were only “two pieces of circumstantial evidence” that established a rtwaib Mr.
Sanchez”once and a knowledge of and access to the drugs (telephone calls made torMr. Tera
around the same time he had set up a deal to provide drugs to a confidential informant, and
surveillance of Mr. Sanchd2ence at the time of his arres{pkt. No. 2, p. 13. He goes on to
admit however, that the government also relied on the direct testimonial evidence ofafr,. Te
which he characterizes &sncorroborated],] . . . insufficient to sustain a conviction [and]
unbelievable.” [d.)

Had defendant’s counsel renewed his Rule 29 motion, the court must necessarily have
considered Mr. Teran’s testimoby Rule 29’sstandardn the light most favorable to the
government, i.e.s@abelievableTaking Mr. Teran’s trial testimony as trpeovides the required
nexus between Mr. Sanchez-Ponce and knowledge of and access to the drugs; thus Mr. Sanchez-
Ponce’s argument is unavailing. Furthermore, even if the court had granted tf2® déon;

it could have been reversed on appeal on the basis of a de novo kénied Sates v.

10



Dewberry, 790 F.3d 1022, 1028 (10th Cir. 201Because defendant’s counsel filed a Rule 33
motion insteadunder the Rule 33 standdhe court was allowed to weigh all the evidence and
specifically assess Mr. Teran’eedibility, which is at the heart of Mr. Sanchemnce’s
complaint.Had Mr. Sanchez-Ponce prevailed in his Rule 33 motion, it could onlydleave
reversedf an appellate cotidetermined that the district colnéd abused its discretion, which
would havebeena morefavorable appellatstandard of review for defendand. Rather than
being ineffective assistandbge decision of defendant’s counsel to forego his Rule 29 motion in
favor of a Rule 33 motion gave defendant the opportunitiiifocase tde evaluated under the
broadest and most faalyle sandard of review availabte him, particularly in light of Mr.
Teran’s two postrial letters. Not only did his performance not prejudice defendant, defense
counsel’s strategic decision provided Mr. Sanchez-Ponce with an advartagefore, defense
counsel’s performance was objectively reasonable.

B. Jury Instruction

Failure to object to a jury itgiction that omits an element of the offense is analyzed
based on whether the error was harmless or seriously affected “the famteggstyi or public
reputation of judicial proceedingdNeder v. United Sates, 527 U.S. 1, 9 (U.S. 1999Before
thisandysis is undertaken, however, the coundst first evaluate whether the jury instructfon
constructive possessi@attually omitted specific instructisiregarding the nexus between Mr.
Sanche#?once and his knowledge of and access to the drugs.

Mr. SanchezPonce argues that the instruction given “might have impermissibly used
petitioner’s proximity to the drugs, and nothing more, to establish knowledge aisd.acdakt.

No. 2, p. 14.) He further goes on to state, without further anallgais’[a] proper instruction on

11



constructive possession would have eliminated that possibility, by instructing oexe
requirement.” d.) The jury instruction, howevespecifically statedhat mere proximity to
other persons who have possession of the drugs is not enough to establish constructive
possession: “However, merely being present with others who have possession of atoebject
not constitute possession.” Jury Instruction No. 2dited States v. Sanchez-Ponce, 2:10<r-
00138, Dkt. No. 631t also specifically stated that “In the situation where an object is found in a
place (such as a room or a car) occupied by more than one person, you may not infer control ove
the object based solely on joint occupancy. Mere control over the place in idichjéct is
found is not sufficient to establish constructive possession. Instead, in thi®sittiati
government must prove some connection between the defendant and the ddhject.”

Finally, it stated that “[p]Jossession of a controlled substance cannot be fourydsolel
the ground that the defendant was near or close to the controlled substance. Nor fcamd be
simply because the defendant was present at a scene where controlled suystaniceslved,
or solely because the defendant assediatith a person who does control the controlled
substance or the property where they are foulad These statements accurately and repeatedly
instruct the jury that petitioner’s proximity to the drugs is not enough to estdsiowledge and
access to theymwhich is what Mr. Sanche2ence alleges is requiretr. SancheZ’oncegoes
on to cite tdanguage irUnited Satesv. Ledford, 443 F.3d 702, 71{@0" Cir. 2005) stating that
some case§equire a harder look at the nexus requirement,” but faidsdee anyreason why
his case is one of those casaswhat kind of instruction would have been adeqgaten the
facts of his caseln Ledford, the defendant objected to a constructive possession jury instruction

that failed to inguct on a requireemt thatdefendant have intent to exercise control over the

12



object.The appellate court determined that intention language was not required ligle tab
required nexus in joint occupancy cases of constructive possession becausedti@@nlk
access tgether are sufficient to show nexusd. In Mr. Sanche®Ronce’s case, however, even
the Ledford defendant’s argument fails, because the jury instruction in his case als@thclud
intention language: “Possession is called constructive when a person does not have direct
physical control over something, but can knowingly control it and intends to contrduity”
Instruction No. 21United States v. Sanchez-Ponce, 2:10€r-00138, Dkt. No. 63.

Because Mr. Sanchd2once has failed to demonstrate that texe anything missing
from the constructive possession jury instruction regarding the nexus requireméaithdis
counsel could possibly have objected, the court need not evaluate whether its onassion w
harmless error.

C. Closing Argument

It is “presumpively (though not still definitively)” prejudicial for counsel to confess “a
client’s guilt before the jury.United States v. Gonzalez, 238 Fed. Appx. 350, 354 (10th Cir.
2007) “To determine whether such a prejudicial admission actually occtinesbcus [isjon
the factual question whether, in light of the entire record, the attoenggined a legal advocate
of the defendant who acted with undivided allegiance and faithful, devoted service to the
defendant.”ld. at n. 3(internal citations omitted)A “complete concession of guilt is a serious
strategic decision that must only be made after consulting with the client anckedteing the

client’s consent or acquiescenckdtt v. Trammell, 705 F.3d 1167, 1186 (10th Cir. 2013).
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Upon evaluation of defense counsel’s closing argument in full and in caftie trial
it is clear that guilt was not concedatall—in fact, counsel’s closing argument supported Mr.
SancheZ®’?ance’s “true theory of defenseadual innocence.” (Dkt. No. 2, p. 16Specifically,
Mr. SanchezPonce’s counsel specifically attempted to rebut the government’s tlairivit.
Sanchez”once was a drug supplier by placing responsibility for being both a drug s@#pyliar
recruiter on Mr. Teran. By targeting Mr. Teran’s testimony, the recorded phtimevith the
confidential informant, and the reports from the police surveillance teamginedéhat Mr.
Teran already had drugs in his car before picking up Mr. Saribieze. He pointed out the
inconsistencies in K Teran’s four statements to the police about where the drugs came from.
He presented the jury with a theory whereby Mr. Sanétere was the innocent victim
of a recruiting effort by Mr. Teran and the Las Vegas caltetarn an honest jobeekeinto a
drug dealer by including him in this drug sale to show him how easy it was to make maney. H
pointed out all of the reasons why Mr. SancRence was an ideal victim of this recruitment
including that Mr. Sanchez-Ponce had no idea what kind of lassineas in which he was
going to be offered work, and due to his immigration status would be unlikely to report them
even if he declined to join. He pointed out that the government could not disprove this alternative
theory to explain the evidence because the content of the calls with the Lasa¥egaates was
unknown. He emphasized that the surveillance officers saw nothing more in Midvalerthan M
SancheZ?once getting out and then bactoiMr. Teran’s car because no drugs were in sight.
Finally, he argued that because of all of this, none of the evidence shown by the gowernm
actually created any nexus or connection between Mr. Safidrez and the druggrial Tr. at

473-486 United Sates v. Sanchez-Ponce, 2:10€r-00138, Dkt. No. 129.
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In contex, then, not only dohte sectionslefendant quotes from counsel’s closing
argumentfail to constitute an admission of guilt, they faiglgek to rebut both the evidence and
the government’s closing argument that Mr. SandP@zee was a drug supplier. Defense
counsel’s closing argument was entirely consistent WithSanchez”once’s testimony and his
theory of actual innocence. In amguing,defense counseémained Mr. Sanche2once’s
unequivocal and devoted ally.

CONCLUSION

For the foregoing reasons, the cdDENIES Mr. SanchezZ’once’s habegsetition (Dkt.
No. 1) and requests to appoint counsel and conduct an evidentiary hearing. When a district court
issues a final order in a proceeding under § 2255, the court must addetssr a certificate of
appealability should be issued. “A certificate of appealability may issue .y. if tmt applicant
has made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(
Mr. SanchezPonce has failetb make a substantial showing that he was denied a constitutional
right. Accordingly, the court denies a certificate of appealability.

SO ORDERED thigithday ofFebruary, 2016.

BY THE COURT:

Clark Waddoups
United States District Court Judge
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