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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

CANDY HOLMES, anindividual, and MEMORANDUM DECISION AND ORDER

RUSSELL SMITHE, an individual, GRANTING MOTION TO QUASH
Plaintiffs,

V. Case No2:12¢v-1098

STATE OF UTAH and VERNAL CITY, et al.| District Judgeled Stewart

Defendars. Magistrate JudgBrooke Wells

Pursuant té-ederal Rule of Civil Procedure 45(cpefendant Vernal Citythie City)
moves the Court for an order quashing two non-party subpoenas issued by PGaniifys
Holmes and Russell Smithe (Plaint)ffs The City filed their motion on March 7, 2014 and as of
the date of the Court’s decision there has been no opposition filed by PIdirA#fset forth
below, the Court GRANTS the Cig/Motion to Quash.

District courts have the discretion to quash subpoenas that violate proceduralThtes.
City argues the subpoenas should be quashed because “(a) Plaintiffs failed to prasede not
the Defendants; (b) Plaintiffailed to comport with service requirements; and (c) the Subpoenas

areuntimely”® The Court is persuaded bgich of these arguments.

' Fed. R. Civ. P. 45(c)
2Docket no. 33.

% Local Rule7-1(d) provides that &Failure to respond timely to a motion may result in thert® granting the
motion without further noticé. The time for Plaintiffs to respond has pass8éeDUCIVR 7-1(b)(3).

* Seee.g, Fed. R. Civ. P. 45(c)(3)'On timely motion, the issuingourt musiguash or modify a subpoena that : (i)
fails to allow a reasonable time to complyGulley v. Or; 905 F.2d 1383, 1386 (10th Cir. 1990A motion to
guash a subpoena is left to the sound discretion of the trial"gourt.

®Mtn. p. 3.
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The fact discovery deadline in this case is March 1, 2004 February 24, 2014, copy
of the subpoenasasgprovided to theCity.” One subpoena (the Simms Subpoeves served on
February 28, 2014 and there is no proof of servirethe recordegarding the other subpoena
(the Aheam Subpoena). The Simms Subpoena demanded production of certain documentation
within 10 days of receipt, which would place the deadline for production after triideavery
deadline. And the Aheam Subpoena also required production of certain documeantftgiothe
discovery deadline. As has been noted by other courts, a request for documents under Rule 45 is
discovery and must comply with the discovery cutoff datéhe requested discovery here failed
to comply with the discovery cutoff date and therefore the subpoenas arelyntim

Further the local rules requitieat a party must provideoticeof a subpoena to a
nonparty taheother parties in the lawsuiat least five (5) days prior to serviokthe subpoena
on the nonparty* The purpose of this notice requirement is to allow an opposing party the
opportunity to object to or quash the subpoena before it is served on the nohpete.
Plaintiffs failed to provide adequate notice to the City of the nonparty subpoenasfofide

Plaintiffs failed to comply with the Local Rules.

® Docket no. 28.
" Mtn. ex. A (Sims Subponea); ex. 2 (Ahearn Subpoena).
8 Docket no. 32.

® SeeEngles v. Hilti, Ing.2012 WL 6726441 *1 (N.D.Okla. 2012)Having determined that a request for
documents unddRule 45 is discovery, the question is whether a party may use the Gobptsena power to
compel document discovery after the Court's discovery cutoff ddte.answer is nb).

Y DUCIVR 451 (Five day notice must be prvided for service pursuant feederal Rule 5(b)(2)(A)

1 SeeButler v. Biocore Med. Tech. In®@48 F.3d 1163, 1173 (10th Cir. 20@8pncluding that the plaintiff violated
Rule 45 by failing to provida partyto thelawsuitprior notice of a subpoerservedon a nonparty)Sanders v.
Yellow Cab Drivers As$g, Inc., 2012 WL 4643483 (D.Utah)(noting the defendds failure to provide the plaintiffs
with the requisite notice of subpoenas issued on a nonparty)
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CONCLUSION AND ORDER
Accordinglybased upon the foregoing reasons and on account of Plaifatiifise to
oppose the City’s motion, the Court GRANTS the Motion to Qdash.

IT IS SO ORDERED.

DATED this1 April 2014.

K. e

Brooke C. Wells
United States Magistrate Judge

2Docket no 33.



