KAM Financial v. Silverleaf Financial et al Doc. 46

Kenneth A. Okazaki (USB #3844)

Nathan D. Thomas (USB #11965)

JONES WALDO HOLBROOK & McDONOUGH PC
170 South Main Street, Suite 1500

Salt Lake City, Utah 84101

Telephone: (801) 521-3200

Attorneys for Plaintiff KAM Financial, LLC

IN THE UNITED STATES DISTRICT CORT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

KAM FINANCIAL, a Utah limited liability
company
Plaintiff,
V. [PROPOSED] ORDER GRANTING
PLAINTIFF'S MOTION FOR
SILVERLEAF FINANCIAL, a Utah limited SANCTIONS, FINDINGS OF FACT &
liability company; ACM SILVERLEAF CONCLUSIONS OF LAW
FUNDING, LLC, a Delaware limited Liability
company, SHANE BALDWIN, an individual,
CARY CLARK, and individual, ROSS Case No. 2:12-cv-01111
BALDWIN, an individual, HESTON
NIELSON, an individual, MATTHEW Judge Clark Waddoups
SMOOQT, an individual, JOHN DOES 1-20,
individuals, andROE COMPANIES 1-20,
form of entities unknown,
Defendant[s].

Upon consideration of Plaintiffsotion for SanctiongDocket No. 40 (the “Motion”)),
the court finding good cause appearing and forgéhsons set forth inéhMotion pursuant to

Federal Rules of Civil Procedure 37(d) &¥(b)(2), Plaintiff's Motion is GRANTED.

The court ORDERS that the Answer of Dedants Shane Baldwin, Silverleaf Financial,

LLC, and ACM Silverleaf Funding is hereby strickamd all matters set forth in the Complaint
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are hereby deemed ADMITTED. On the basithed Order, the Cotienters the following

Findings of Fact & Conclusions of Law, and Judgment.

FINDINGS OF FACT

The Court enters these findings of fact lohgpon the allegations the Complaint on

file in this matter which have been deemed admitted.
1. Plaintiff KAM Financial, LLC, (“Plaintff’ or “KAM Financial”) is a limited

liability company, organized arekisting under the laws of the State of Utah and with its
principal place of businessdated in Utah County, Utah.

2. Non-party Ken Murdock is the sole meentand manager of KAM Financial.

3. Defendant SilverLeaf Financial, LLC,flverLeaf”) is a limited liability
company, organized and existing unttex laws of the State of Utah.

4. Defendant Shane Baldwin wasrincipal of SilverLeaf.

5. ACM SilverLeaf Funding, LLC, is a Delawalimited liability company in which
Defendant SilverLeaf possesses a membeistepest (“SilverLeaf Funding”).

6. On its public websitewiww.silverleaf-financial.cor)) SilverLeaf has represented

itself as a “private equitfirm focused on acquiring perming and non-performing,*Deed of
Trust whole loans secured by casiwiing commercial real estate.”

7. SilverLeaf has further represented tidtvorks close with the FDIC, banks,
special servicers and other financial institutions to purchase assets for the purpose of future

monetization.”
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8. Notwithstanding the representationsdean its website and otherwise,
SilverLeaf operates primarily as a pass-througftyeand a mere shell for the conduct of its
principals’ busines opportunities.

9. At the times relevant to this action, SiN.eaf's website coatned a description
of the general process employed by its busiimepsirchasing distressed and defaulted loans
from financial institutions. According to thpocess, SilverLeaf accesses and analyzes the
assets to be purchased to formulate thegiesgtible plan for future monetization including the
conduct of extensive underwriting due diligence for each prospective loan.

10.  SilverLeaf purported to acquire “loattsough negotiation at discounted valued
within” an “acceptable target range” and then “monetize” the acquired asset through “deal-
specific exit strategies” which might includetrading the loan, negotiation of forbearance,
cooperation agreements, and/or deeds in lieuretfosure, or foreclosure. SilverLeaf further
states that it may hold amdanage assets to maximize value at a future sale.

11. Atsome time in 2010, SilverLeaf targetiédn Murdock as aotential investor
and commenced efforts to solicit fundsrfr Murdock in a variety of projects.

12. Murdock had previously pacipated in some Silvegaf investment opportunities
as part of a separate investment group, butrriedesidually until afterbeing first approached
by Shane Baldwin in 2010.

13.  Early in his individual rlationship with SilverLeafMurdock attended a lunch
meeting with Shane Baldwin and Cary Clark, pipals of SilverLeaf. At this lunch meeting,

Shane Baldwin outlined a variety of potahinvestment opportunities for Murdock.
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14.  One of the initial proposed investments discussed between Shane Baldwin and
Murdock was participation in theurchase of certain distressed, batured, loans that could be
acquired by SilverLeaf.

15.  On or about June 16, 2010, SilverL&ainding, submitted a final bid through
Mission Capital Advisors for assets owned byrshall & llsley Bank (“M & | Bank”). The
assets which were the subject of SilverLeafding’s bid were various secured loans held by M
& | Bank (the “M & | Assets”). Tk total proposed pureke price was $13,307,500.00.

16. Among the M & | Assets was an assesci#éed as “FL-5 BSP Oviedo” which
was a loan secured by development property locatdeiState of Florida (the “Oviedo Asset”).
SilverLeaf Funding attribute®3,520,033.00 of its bid amount to the Oviedo Asset. On or about
June 21, 2010, Shane Baldwin received an etoailirming that SilverLeaf Funding’s bid for
the M & | Assets was accepted.

17.  OnJune 29, 2010, SilverLeaf Funding entered into a Loan Sale Agreement with
M & | Bank for purchase of the M & | Assetsr a total purchasgrice of $13,307,500. This
included a purchase price of $3,520,033 attributetiédOviedo Asset. The agreement required
payment of a deposit in the amount of $1,330,750 by 2:00 p.m. on June 29, 2010. The remainder
of the purchase price was to f&id on or before the closingtdadefined as June 30, 2010 at
2:00 p.m.

18.  On June 29, 2010, SilverLeaf Funding adsered into a Loan Sale Agreement
with M & | Bank for bank stock with a purchagrice of $393,040. The agreement required a
deposit in the amount of $39,304.0(®paid by June 29, 2010 ab@:p.m., with the remainder

due at the time of closingJune 30, 2010 at 2:00 p.m.
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19. SilverLeaf Funding coordinated paymehthe required deposits under the loan
sale agreements on June 29, 2010. As of the acceptance of the SilverLeaf Funding bid for
purchase of the M & | Assetsid execution of the twiman sale agreements identified above,
none of SilverLeaf, SilverLeaf Funding or Shaeddwin possessed the funds necessary to close
the contemplated purchastéthe M & | Assets.

20. Immediately after acceptanoéthe SilverLeaf Fundingid for the M & | Assets
on June 21, 2010, Shane Baldwin sought investnugatifig from a variety of sources. These
efforts included the solicitation of funéi®m KAM Financial through Ken Murdock.

21.  On or about June 21, 2010, Shane Batdapproached Ken Murdock, principal
and manager of KAM, seeking investment agquity partner in Oviedo in the Park, LLC
(“Oviedo”). According to Shane Baldwin, Ovieds to take ownership of the Oviedo Asset,
but not the other M & | Assets.

22.  During their initial conversations on about June 21 or 22, 2010, Shane Baldwin
indicated to Murdock thatiBerLeaf would be contribiing $1,000,000.000 into Oviedo, but that
SilverLeaf was seeking an additional $2,800,000.0fdse. At that time, Shane Baldwin
further represented that SilverLeaf had #erao purchase either the Oviedo Asset or the
property securing the same in 90 days for $12,000,000.00.

23. OnJune 22, 2010, Shane Baldwin sent Ken Murdock an email containing the
final bid award for the M&I Assets and oank 23, 2010, sent Murdock another email with a

link to an article on the Oviedo Asset.
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24,  Also on June 25, 2010, Shane Baldwin sent Murdock a détsolecitation email
which attached an asset summary. This email was apparently sent to multiple investor prospects
although their identities are not apgat from the correspondence.
25.  The email solicitation sent on July 25, 2010, included several asset summaries and
other information concerning number of the M & | Assetnd the underlying security
therefore. Murdock, however, had only beppraached with respect to investment in the
Oviedo Asset and not the other ass#escribed in this email.
26. Inthe June 25, 2010 email, Shane Baldvapresented that the SilverLeaf
Funding bid for the M & | Assets includedparchase price for the Oviedo Asset of
$3,872,036.30. This same email indicates thaetthws an unpaid principal balance on loan
comprising the Oviedo Asset of $20,520,000 and that foreclosure of the underlying real property
was scheduled for July 29, 2010.
27.  With respect to the Oviedo Asset, Sh&addwin identified three potential exit
strategies in his June 25, 2010 email:
a. Sell the note to the original investmenogp to allow them to protect equity in
their original investment;
b. Sell the note to an unidentified party istn had offered to purchase the Oviedo
Asset for $10 Million; or
c. Complete the foreclosure and “sell gh@perty to American Land Corp for $13M
to $15M.”
In identifying these dkstrategies, Shane Baldwin wrotathn late 2009 there was an offer

submitted for the Oviedo Asset or the propertyusimg the same in theamount of $22.5 Million.
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28. Asof June 29, 2011, SilverLeaf Funding had still not acquired the total amount
of funds necessary to close the purehafsthe M & | Assets on June 30, 20110.

29.  On June 30, 2010, Shane Baldwin wrotdtté& | Bank indicating that SilverLeaf
Funding was working to wire the closing funds buattt8ilverLeaf had missed the wire cut off.

30. OnJuly 1, 2010, Shane Baldwin wrotelxan Will and Michael Kelly of Kelly
Capital stating: “I have got tiigure this out ASAP or | argoing to lose this deal and my
deposit.”

31. Onthat same day, M & | Bank deliverptbposed amendments to the loan sale
agreements to Shane Baldwin. By these amendments, the time for performance by SilverLeaf
would be extended, but increased the totatipase price due and owing to M & | Bank by
$1,000,000.00.

32. The proposed amendments allowed Silvafland Shane Baldwin additional time
to seek funding from third-parties to funetpurchase of the M &Assets by SilverLeaf
Funding. To this end, Shane Baldwin and &ileaf continued to solicit investment.
Notwithstanding the representats made on the SilverLeaf ate, it appears that Shane
Baldwin’s and SilverLeaf’s investment strategyually to make a 10% deposit on acquisition
and then, if it is the winning bid, try to obtahe remaining 90% from investors, losing the
deposit if these efforts are unsuccessful.

33. OnJuly 1, 2010, Shane Baldwin sent aragno Murdock attahing a letter of
intent dated June 30, 2010, from American LBxedelopers stating a purchase price for the

Oviedo Asset of $12,000,000.00 as an inducemeliui@ock to provide additional money.
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34. OnJuly 2, 2010, SilverLeaf sent MurdoaHlink to view documents pertaining to
the Oviedo Asset and, more specificathg real estatsecuring the same.

35.  OnJuly 6, 2010, Matthew Smoot, on behalf of Shane Baldwin, sent an email to
Hugo Boren, a representative of Murdock &#M Financial, purporting to provide an
explanation of the Oviedo deal which wasnigeproposed and attaching a proposed operating
agreement. The proposed operating agreementivedted and/or appred by Heston Nielson.

36.  In his July 6, 2010 email, Mr. Smoot weot'Shane Baldwin has asked me to send
you the ownership breakdown information for tha€dw in the Park loan purchase.” By this
email, Mr. Smoot identified Mr. Murdock as avestor who would @entribute $1.9 Million, an
entity known as Heritage Investments, LLE€ritage”) which would contribute $750,000, an
entity known as “Real Source” which would cohtrie $1 Million and “Smoot Family, L.P.” as
a contributor of $200,000.

37.  The ownership structure pralad that 70% athe profits from the disposition of
the Oviedo Asset would be proportionally digd among the members while the development
team including Skysource and SilverLeafuld be entitled to allocation of 30%.

38. The presence of additional investors was critical to Murdock’s assessment of the
investment opportunity.

39. Hugo Boren responded to the July 6, 2010 email on behalf of Murdock, writing:
“Should Ken Murdock decide to proceed witlsttithe entity on his part entering into the
agreement would be KAM Financial, LLC...."

40. During the solicitation ofdnds from Murdock, and KANFinancial, SilverLeaf

and SilverLeaf Funding represented that theyeveeeking additional funds from parties other
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than Murdock to assist with the purchaséhef M & | Assets and, ifact, funding was secured
from other sources. Neither the efforts in segkunds from others manformation concerning
the eventual funds obtained was provideMtadock or KAM Financial aside from those
investors identified in the July 6, 2010 emadrfr Matthew Smoot to Hugo Boren and described
above.

41.  On or about July 8, 2010, a represémtaof M & | Bank again sent Shane
Baldwin and Heston Nielson new amendments ¢ddlan sale agreements which again proposed
to extend the time for performes by SilverLeaf Funding and provided for a total purchase price
of $14,307,500, including a $1,000,000 penalty, and extended the closing until July 22, 2010.

42.  The Bank Stock Loan Sale Agreementvedso amended extending the time for
closing until July 22, 2010.

43.  SilverLeaf Funding executed and deheé the proposed amendments to M & |
Bank on or about July 8, 2010.

44.  Despite the apparent lack ofdependent funds, a total of $12,631,144.00 was
wired to M & | Bank on July 8, 2010, to fund tharchase of the M & | Assets. By email, M & |
Bank confirmed by email to Shane Baldwin atekston Nielson that received three wires on
that date including one wiiie the amount of $6,261,705.82catwo separate wires of
$3,184,719.59 each.

45.  None of the funds wired to M & | Barfkr the purchase of the M & | Assets on
July 8, 2010, were provided by KAM Financial.

46. On or about July 8, 2010, and in conjunntwith the closing of the acquisition by

SilverLeaf Funding of the M & | Assets, unbekn@wio Murdock and in contravention to the
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representations made, SilverLé&afnding entered into two loaale agreements by which an
entity known as GAHA Fund Il, LLC, a Califioia limited liability company (“GAHA"),
purchased from SilverLeaf Funding, the M &ssets includinghe Oviedo Asset.

47. At the time of the closing of the sddg SilverLeaf Funding to GAHA, an entity
known as Lincolnshire AssociatlsLtd., a Texas limited partndrp (“Lincolnshire”), loaned
$6,261,705.00 to GAHA. This loan from Linoshire funded the $6,261,705.82 wire to M & |
Bank on July 8, 2010.

48.  Entities known as Great American ReatdEs, LLC, a California limited liability
company (“GARE") and Haciendat 12625 Bluff Drive, LLC (“Hacienda”) each contributed
$3,224,388.00 to fund GAHA's purchase of the M &dsits from SilverLeaf Funding and these
funds comprised the two wires of $3,184,719.5Mt& | Bank to fund SilverLeaf Funding’s
purchase of the M & | Assets.

49.  OnJuly 8, 2010, and in conjunction wite sale of the M & | Assets from
SilverLeaf Funding to GAHA, again unbeknownsMardock and in contravention to the
representations made, SilverLeaf Funding, GAKBARE and Hacienda entered into a profit
sharing agreement (the “Profit Sharing Agreetf)dsy which the anticipated profits from the
liquidation of the M & | Assets were to bestlibuted. The Profit Sharing Agreement does not
contemplate any severance of the M & | Assettherpayment of any profits to KAM Financial
or Oviedo. Neither KAM Finanal nor Oviedo are a party the Profit Sharing Agreement.

50. On November 5, 2010, SilverLeaf Fundirggigned its interesh the Profit

Sharing Agreement to SilverLeaf througlilocument executed on its behalf.
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51. In sum, according to the Profit ShariAgreement, and even considering the
subsequent assignment of interest as of JURD10, SilverLeaf would not be paid anything from
the sale of any of the M & | Assets until othertps had been repaid in full a total of over $12
Million, and even after SilverLeaf Funding'sviestment was repaid, SilverLeaf would be
entitled to only 20% of additional profits.

52.  Moreover, as of July 8, 2010, SilverLdwdd relinquished any control it may have
had or acquired over the Oviedo Asset and had iityab transfer thatsset to the entity
known as Oviedo for which it was soliciting investment by Murdock.

53.  Notwithstanding that SilverLeaf Fundirsgacquisition of the M & | Assets had
been completed as of July 8, 2010, and notwititbtey the fact that SierLeaf Funding had sold
those M & | Assets to GAHA reiiaing only a right to a small peentage of potential profits
realized from the eventual liquidation of th@ssets, SilverLeaf and Shane Baldwin thereafter
continued to solicit investment from Murdoakd KAM Financial in Oviedo while concealing
the true nature of the transactions which had already occurred.

54. At no time during the efforts to soliditnds from KAM Financial and Murdock
did Baldwin or SilverLeaf disclose to Miwck that the M & | Asds, including the Oviedo
Asset, had been sold to GAHA. Rather,rifack continued to believe based upon prior and
continuing representations, that the Oviedo Assrild be purchasedd held in the Oviedo
entity and that he would betéfed to a proportionate percentagiethe profits derived from
disposition of that pdéicular asset.

55.  OnJuly 19, 2010, Shane Baldwin sent Murdankemail with instructions to wire
money to M & | Bank for “ for credit to SirLeaf Financial Commercial Loan Purchase

11
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Account FL 5 BSP.” The term “FL 5 BSP” is the term used to define the Oviedo Asset among
the various M & | Assets. The account knowrf®isverLeaf Financial Commercial Loan
Purchase Account FL 5 BSP” was establisbg@nd for the benefit of SilverLeaf or its
members.

56. On July 20, 2010, Shane Baldwin forwarded to Ken Murdock an email indicating
that the purchaser of a piece obperty contiguous to the Oviedsget may also be interested in
purchasing the Oviedo Asset.

57.  Thereafter, but still on July 20, 2010, Baldwin sent to Murdock an
“Operating Agreement of Oviedo in the PatkC” (the “Operating Agreement”) with an
effective date of July 6, 2010, which Murdock signed and returned.

58. The Operating Agreement provides that the company “was formed for the
purpose of purchasing, managing and liquidatiregsecured loans described on Exhibit A
hereto... and if necessary, mgirgg, holding, and liquidating the real property... secured by the
Loans.” Exhibit A to the Operating Agreemetoes not identify any loans. Throughout the
course of their soliciteon of Murdock, however, Shane Baldwand SilverLeaf had represented
that Oviedo would acquire the Oviedo Asset.

59. The Operating Agreement, dated JGJy2010, and provided to Murdock on July
20, 2010, reads that “The Company has beenddmpursuant to the [Utah Revised Limited
Liability Act].”

60. Various provisions of the Operating Agreemh refer to the “Articles.” These are
defined as “the Articles of Organization of thenGmany that have been filed with the [Division
of Corporations and Commercial Code of the Utah Department of Commerce].”

12
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61. Under the Operating Agreement, Oviaslas organized as a Manager-managed
limited liability company. The identified managen® SilverLeaf and Skysource, LLC, a limited
liability of which Defendant Smoot is a member and manager. Under Section 8.11 of the
Operating Agreement, the Managers are notled to compensatn for their services.

62. The powers of the managers are broad, mitdid in some crucial respects. More
specifically, Section 8.4 of th@perating Agreement providemmong other things: “The
Manager shall not, withouhe approval or ratification of a Ntaity Vote of the Preferred and
Common Members... (i) merge or consolidatéhvand into another entity...(iii) sell or
otherwise dispose of the Loans or Beal Property securing the Loans....”

63. The Operating Agreement does not contetghlny participation in the business
of Oviedo by KAM Financial other #n a contribubn of capital.

64. The Operating Agreement sent on July 20, 2011 also contained an exhibit which
purported to identify the entity'squity investors and their propomiate interest in the entity. By
this document, SilverLeaf and Shane Baldwin espnted that Murdock was to be a “preferred
member’- through KAM — owning a 51.94% share of Oviedo in exchange for a $2,000,000.00
capital contribution.  SilverLeaf is identifleas a preferred membwith a 25.97% interest
based upon a $1,000,000.00 capital contribution.réhmaining 22.08% was to be split between
two other preferred members according torthentributions: Steve& Kathy Smoot (the
“Smoots”) and Heritage Equitypvestments, LLC (“Heritage”). Profits of Oviedo were to be
distributed among the members according to {i@portionate contribution evidenced in their
separately established capital accounts. Sochments were fraudulent because the Ovieto
Assets were no longer contredl or owned by SilverLeaf.

13

1180695.1



65. The presence of other investors gdierdock confidence that the proposed
investment was sound and in accordance with thewsrepresentations made to him during the
course of his solicitation.

66. Concurrent with the provision of tl@perating Agreement to Murdock, Shane
Baldwin represented that the Smoots and Heritegemade the investments identified and that
SilverLeaf had, itself, attributed $1 Million to tle deal. These facts wemgaterial in inducing
KAM Financial to invest in Oviedo and exectite Operating Agreement to the extent other
investors, including Shane Biavin, himself, showed coidence in the transactions
contemplated.

67. Upon execution and return of the sigr@gerating Agreement, and in reliance
upon all of the foregoing repredahons of SilverLeaf and @ine Baldwin in correspondence
and conversation through July 20, 2010, and thegeesentations contained in the documents
provided, including the Operating Agreemant documentation regarding the value and
prospective purchase of the Oviedo Asset byira party, Murdock iitiated a wire of
$2,000,000.00 from KAM to M & | Bank for “SilverLed&financial Commercial Loan Purchase
Account FL 5 (BSP).” That is, the funds wermarked for the purchasf the Oviedo Asset —
the transaction which, unbeknownst to KAM Finahdiad already closed and the asset which
had already been transferred.

68.  After the wire transfer by KAMrinancial on July 20, 2010, M & | Bank
confirmed to Shane Baldwin that the funds cdwitted by KAM Financial were in the account

for purchase of the Oviedo Asset.
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69. The funds were not utilized for the purskaof the Oviedo Asset or any of the M
& | Assets as that sale was apparentdgsummated on July 8, 2010. It is unknown for what
purpose SilverLeaf or Shane Baldwin utiliziaé funds contributedy KAM Financial.

70. KAM Financial has learned since its tragrsbf funds that no investment was
made by the Smoots and Heritage.

71. Neither SilverLeaf nor Shane Baldwionrdributed any independent funds to any
transaction associated with Oviedo, the Oviddset or the purchase of the M & | Assets.
SilverLeaf did not contribute €1$1,000,000 identified in the Op&rg Agreement as its capital
contribution.

72.  Atrticles of Organization for Oviedo werever filed with theState of Utah and,
in fact, the entity did not on July 20, 2010 existldnas not been created at any point since.

73.  No capital account has been establisioedhe membership interest of KAM
Financial, or any of the other members and managers identified in the Operating Agreement. In
fact, no entity exists to do so.

74.  KAM Financial transferred the $2,000,0f0 purchase of the Oviedo Asset
based upon the representations describeslirhacluding, but not limited to, those
representations concerning the \afnd nature of the Oviedo Asdibie potential for re-sale of
the Oviedo Asset, the establishment of Oviedarasntity which would hold and liquidate the
Oviedo Asset, the structurewnership, and operation of Odie, and the potential returns on
investment related to the Oviedo Asset.

75.  The representations concerning the valnd nature of the Oviedo Asset, the
potential for re-sale of the Oviedo Asset, thelelishment of Oviedo as an entity which would

15
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hold and liquidate the Oviedo Asset, the strugtomwnership, investment in, and operation of
Oviedo, and the potential returas investment related to the Oviedo Asset made by Shane
Baldwin and SilverLeaf were false at the timeytlhwere made and such falsity could not have
been discovered by KAM Financial throutie exercise of reasonable diligence.

76. In addition, KAM Financial was never infmed of the ownership status of the
Oviedo Asset after it was transferred to GAHAarabout July 8, 2010 and after SilverLeaf had
received assignment of SilverLdafinding’s entitlement to profifsom the sale of the M & |
Assets on that same date. This information material as KAM Finanal specifically provided
funds for the purchase of the Oviedo Assetlaglteved it was purchasing an entitlement to
profits from the disposition of the same.

77. Infact, as of July 20, 2010 — the date the Operating Agreement was provided to
Murdock and signed on behalf of KAM Financiahd the time of the $2,000,000 investment in
Oviedo by KAM Financial — the Oviedo Asset halceady been acquired by another party and
could not be possessed or sold by Oviedo.

78.  The acquisition of the Oviedo Asset by GARnNd the projected distribution of
all rights to profits from the salef the same as dictated by the Profit Sharing Agreement, were
known to SilverLeaf and Shane Baldwin as df &0, 2010, but they remained silent in their
solicitation of investment from KAM Financiahd KAM Financial could not have discovered
the true status of the asset even with exercise of reasonable diligence. These facts were known,
or should have been known, to SilverLeafafé Baldwin, Heston Nielson, and Matthew Smoot,
at the time the Operating Agreement was ddadtied delivered for signature both on July 6,
2010, and July 20, 2010.

16
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79.  None of the Defendants informed KAMrfancial or Murdock of the details or
nature of the transaction with GAHA and the@fRrSharing Agreement at any time before KAM
Financial's execution of the Operating Agresthand transmission of $2,000,000. In fact the
Defendants made affirmative misrepresentatito induce Murdock and KAM Financial to
transmit the funds.

80. Evenon July 20, 2010, twelve days aftee transaction by which GAHA — and
not Oviedo or SilverLeaf — acquired the Oviglkset, Shane Baldwin forwarded an email to
Murdock indicating that a purchexsof property contiguous that securing the Oviedo Asset
would be interested in purchagithe Oviedo Asset. This information was provided to Murdock
to induce his investment based upon an utdeding that, as a member of Oviedo, KAM
Financial would be entitled to a portion oétproceeds of the suggested sale of the Oviedo
Asset.

81. Shane Baldwin and SilverLeaf contirui® provide false representations
concerning the prospects for disposition of@heedo Asset to Murdock even after his execution
of the Operating Agreement and paymei$2,000,000 in an effort to conceal the
misappropriation of the funds provided faurchase of the Oviedo Asset.

82. On August 2, 2010, Shane Baldwin forwarded an offer for purchase of the
security for the Oviedo Asset in the amoah$8,000,000 and indicated that a counteroffer
would be made.

83. On August 2, 2010, Shane Baldwin skhirdock another email attaching a

contract for purchase ofdhsecurity for the Oviedo$set for the amount of $22,500,000.
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84. On or about October 21, 2010, foreclosuréhefreal estate securing the Oviedo
Asset was completed and a Certificate of Title for the real estate was executed in the name of
GAHA Oviedo, LLC.

85. On or about May 2, 2011, Murdock atteed a meeting with Shane Baldwin,
among others. At this meeting Shane Baldwpresented that the property securing the Oviedo
Asset had been foreclosed on and that Sileaflcontrolled the propgrt Such affirmative
representation was false.

86.  Thereafter, on June 8, 2011, SilverLedbrmed a representative of KAM
Financial, that Oviedo in the Park, LLC — the entity to which KAM Financial believed it was
contributing on July 20, 2010, but which had neverbformed — and that the investment had
been converted to a joint venture namedHa20viedo, LLC. At no time did KAM Financial
approve a transfer of its imst from Oviedo to GAHA Oviedo. At no time did KAM Financial
execute an operating agreement for GAHA @uieor did KAM Financial have an ownership
interest in GAHA.

87. Each of the misrepresentations maddefendants was material in that if
Murdock had known the truth aboany of the facts identified, he would not have executed the
Operating Agreement and would not have paid $2,000,000 on July 20, 2010, for a membership
interest in Oviedo.

88. The Defendants made the misrepresentations identified herein knowingly and
with scienter. Such representations conaggrihe prospects for profit to KAM Financial upon
disposition of the Oviedo Asset were madthvhe intent to induce payment of $2,000,000 by
KAM Financial such that SilverLea&ould benefit from such investment.
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89. KAM Financial reasonably relied uporetimaterial misrepresentations and
omission identified herein in that KAM Finaatcould not have ith reasonable diligence
discovered that the Oviedo Asset had beena®lof the time of his investment, that other
investors as identified had niotvested in Oviedo, that SilverLeaf had only a minimal
entitlement to profits from the potential liglaition of the Oviedo Asset, and otherwise.

90. KAM Financial has been injured and ¢mnies to be injured and suffer economic
loss as a direct result of the material misrepngation and reckless omissions of the Defendants
as identified herein.

91. KAM Financial would not have been injuredthat he would not have transferred
$2,000,000 as directed by Defendants on July 20, 20&dor the material misrepresentations
and omissions and, more generally, the devideerse and artifice, and fraudulent and deceitful
transactions practice and couddédusiness of the Defendants.

92. To date, KAM Financial has notaeived a return adits initial $2,000,000
investment in Oviedo. Oviedo does not exists ppresently unknown to what use the original
investment was put by SilverLeaf and Sad&aldwin. It is known, however, that KAM

Financial has received nothingneturn for this investment.

CONCLUSIONS OF LAW

Federal Securities Fraud, 15 U.S.C. 8 78j(b)

Section 10(b) makes it unlawful to “useamploy, in connection with the purchase or
sale of any security ... any manipulative or dégepdevice or contrivance in contravention of
such rules and regulations as {$EC] may prescribe as necessargppropriate in the public

interest or for the protection afvestors.” 15 U.S.C. § 78j(b3ee also Adams v. Kinder—
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Morgan, Inc, 340 F.3d 1083, 1088 (10th Cir.2003). Thereftwgrove a claim of securities

fraud under Rule 10b-5, a plaintiff mustadgish the following five elements:

(1) the defendant made an untrue or misleading statement of material fact, or failed to
state a material fact necessary to malsestents not misleady; (2) the statement
complained of was made in connection witle purchase or sale of securities; (3) the
defendant acted with scienter, that is withent to defraud or recklessness; (4) the
plaintiff relied on the misleading statemerdsd (5) the plaintiff suffered damages as a
result of his reliance.

Gibson v. VanisiNo. 2:03-CV-328-PGC, 2005 WL 16538#,*2 (D. Utah Jan. 25, 2005)
(citing Adams 340 F.3d at 10955rossman v. Novell, Inc120 F.3d 1112, 1118 (10th
Cir.1997)).

Based on the foregoing findings of fact, Sh&aldwin, SilverLeafinancial, LLC, and
ACM SilverLeaf Funding have engad in conduct sufficient to ssfy each element of this
claim and are thus liable for securitiesuldlaunder 15 U.S.C. 78j(b). Accordingly, KAM is
entitled to damages in the amount of $2,000,000 1@ -amount of its transfer of funds in
reliance upon Defendants’ represermtasi — plus interest from the datketransfer at the statutory
rate.

Utah Securities Fraud,Utah Code Ann. 8 61-1-1et seq.

The Utah Uniform Securities Act states that:

It is unlawful for any person, inoonection with the offer, sale, or
purchase of any security rectly or indirectly to:

(1) employ any device, scheme, or artifice to defraud,

(2) make any untrue statement of atenal fact or to omit to state a
material fact necessary in order tokadhe statements made, in the light
of the circumstances under which they are made, not misleading; or

(3) engage in any act, practice, aurse of business which operates or
would operate as a frawd deceit upon any person.

Utah Code Ann. § 61-1-1. In addition, the Aat\pdes, “The court in a suit brought under

Subsection (1) may award an amount equal to timresss the consideratiguaid for the security,
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together with interest, costs, and attorney,feEss any amounts, all as specified in Subsection
(1) upon a showing that: (a) the violation waskiess or intentional; ....” Utah Code Ann. § 61-
1-22. In this context, to act willfully “mans to act deliberately and purposefully, as
distinguished from merely accidatly or inadvertently,” and “wheapplied to the intent with
which an act is done or omitted, [willful] impli@swillingness to commit the act” but “does not
require an intent to violate the law oritgure another or acquire any advantagidte v.
Chapman 2014 UT App 255, 1 11, --- P.3d ---- (quotidtate v. Larserg65 P.2d 1355, 1358 n.
3 (Utah 1993)).

Based on the foregoing findings of fact, Sh&aldwin, SilverLeafinancial, LLC, and
ACM SilverLeaf Funding have engad in conduct sufficient to ssfy each element of this
claim and are thus liable for SecwegiFraud under Utah Code Ann. § 61-®tlseq
Accordingly, KAM is entitled to damagés the amount of $2,000,000.00 — the amount of its
transfer of funds in reliance up@efendants’ representations — pinterest from the date of
transfer at the statutory rate. Moreover, bec#lusdoregoing findings of fact demonstrate that
Shane Baldwin, SilverLeaf Financial, LL@Q&ACM SilverLeaf Funding recklessly and/or
intentionally violated Utah Cod&nn. 8§ 61-1-1, they are liabfer treble damages under Utah
Code Ann. § 61-1-22 in the amount of $6,000,000.00 ptesdst from the datef transfer at the
statutory rate.

Fraud

To prove a claim of fraud under Utah laavplaintiff must estalish “(1)[t]hat a
representation was made; (2) comieg a presently existing matarifact; (3)which was false;
(4) which the representortleer (a) knew to be false, or (lmade recklessly, knowing that he had
insufficient knowledge upon which to base sugbresentation; (5) for the purpose of inducing
the other party to act upon it;)(fhat the other party, actingasonably and in ignorance of its
falsity; (7) did in fact rely upon it; (8) and wdeereby induced to act; (9) to his injury and
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damage.’Prince v. Bear River Mutual Ins. G&2002 UT 68, 1 41, 56 P.3d 524 (quotkrgnco
v. Church of Jesus Christ of Latter-day Sai@@01 UT 25, § 33, 21 P.3d 198).

Based on the foregoing findings of fact, SB&aldwin, SilverLeafFinancial, LLC, and
ACM Silverleaf Funding have enged in conduct sufficient to satisfach element of this claim
and are thus liable for frauAccordingly, KAM is entitled to damages in the amount of
$2,000,000.00 — the amount of its transfer of fundeliance upon Defendants’ representations
— plus interest from the date wansfer at the statutory rate.

Negligent Misrepresentation

To prove a claim for negligent misrepratgion under Utah lavg plaintiff must
“identify a representor who makes dfiranative assertion which is falseSmith v. Frandsen
2004 UT 55, 1 10, 94 P.3d 919 (internal quotations omitted) (quigtilsgv. Hale 13 Utah 2d
279, 373 P.2d, 382, 385 (1962)). However, as negligesrepresentations constitute a form of
fraud, “an omission may be actionable as negtigasrepresentation where the defendant has a
duty to disclose.d. at 6 (citingAtkinson v. IHC Hosps., Inc798 P.2d 733, 737 (Utah 1990));
see also Sugarhouse Fin. Co. v. Andey&d® P.2d 1369, 1373 (Utah 1980).

Based on the foregoing findings of fact, SB&aldwin, SilverLeafFinancial, LLC, and
ACM SilverLeaf Funding have engead in conduct sufficient to 8sfy each element of this
claim and are thus liable for negligent misesgentation. Accordingly, KAM is entitled to
damages in the amount of $2,000,000.00 — the anofutsttransfer of funds in reliance upon
Defendants’ representations — plus interest ftloendate of transfet the statutory rate.

Breach of Fiduciary Duty

To prove a claim for breach of fiduciary dugyplaintiff must establish the existence of a
fiduciary duty and the breach of that duyee, e.g., Prince, Yeates & Geldzahler v. YpRag4
UT 26, P21 (Utah 20044 duty of loyalty arises from theduciary duties o&n agent “to act

loyally for the principal’s benefit in all matt® connected with thagency relationship Eagar v.
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Burrows 2008 UT 42, P25 (Utah 2008), quoting Restatement (Third) of Agency § 8.01 (2006).
This requires an agent to “subardte the agent’s interests to thax the principal and place the
principal’s interests first as to mattesnnected with the agency relationshill” And although
it is most common for courts adress the fiduciary duties ofrporate officers and directors,
“there is no basis for concludinigese are the only types of agesiibject to fiduciary duties.”
Prince, Yeates & Geldzahler v. You2§04 UT 26, P21 (Utah 2004), quotiRg/etech, Inc. v.
Harris, 46 F. Supp. 2d 1144, 1152 (D. Kan. 1999).

Utah’s appellate courts haagplied a factors test tetermine the existence of a
fiduciary relationship.See, e.g. First Security BankUtah v. Summit County Titlé86 P.2d at

1333. The factors, or “principles”, include:

. a position of peculiar confidence p&d by one individual in another;

. a person with a duty to act primarily for the benefit of another;

o a party in a position to have and exer@se does have and exercise influence
over another;

. a condition of superiority of one of the parties over the other;

o the property or interest or authority oetbther is placed in the charge or the
fiduciary;

. a continuous trust is reposed by one partiye skill and intedty of another;

o certain inequality, dependes, weakness of age, mental strength, business

intelligence, knowledge of the facts invotlyer other conditions, giving to one

advantage over the other.
Id. at 1333.See also Ong Int’'l (USA), Inc. v. 11th Ave. Cp8»0 P.2d 447, 454 (Utah 1993)
(stating that “a fiduciary dutgan exist where one party hdecidedly greater access to
information than the other.”).

Based on the foregoing findings of fact, Sh&aldwin, SilverLeaFinancial, LLC, and

ACM SilverLeaf Funding have enged in conduct sufficient to ssfy each element of this
claim and are thus liable for breach of tHaluciary duties to KAM Financial. Accordingly,

KAM is entitled to damages in the amount$@;,000,000.00 — the amount of its transfer of funds
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in reliance upon Defendahtgpresentations — plus interestrin the date of transfer at the

statutory rate.

Breach of Contract

To prove a prima facie case for breachafteact, a plaintiff must establish “(1) a
contract, (2) performance by therfyaseeking recovery, (3) breaohthe contract by the other
party, and (4) damagesBair v. Axiom Design, L.L.C2001 UT 20 14, 20 P.3d 388 (citing
Nuttall v. Bernston83 Utah 535, 543, 30 P.2d 738, 741 (1934)). Thus, “[o]ne cannot prove a
breach of contract claim without proving the actual existence of a contract, including offer and
acceptance.Moss v. Parr Waddoups Brown Gee & Lovel@®08 UT App 405, 1 17, 197 P.3d
659. Furthermore, an essential element of a brebcbntract claim, damages “seek to place the
aggrieved party in the same ecamo position the party would havween in if the contract was
not breached.Eleopulos v. McFarland and Hullinger, LL.Q006 UT 352, { 10, 145 P.3d 1157,
see also Cook Associates, Inc. v. Usaihool and Inst. Trustands Administration2010 UT
App 284, 1 35, 243 P.3d 888.

Based on the foregoing findings of fact, Sh&aldwin, SilverLeafinancial, LLC, and
ACM SilverLeaf Funding have engad in conduct sufficient to ssfy each element of this
claim and are thus liable for breach of contracicordingly, KAM is entitled to damages in the
amount of $2,000,000.00 — the amount of its tramnsf funds in reliance upon Defendants’

representations — plus interest from the date of transfee atatutory rate.

Unjust Enrichment

To prove a claim for unjust enrichmentlaintiff must establish three elemenfsirst,
there must be a benefit conferred on one persanbther. Second, the conferee must appreciate
or have knowledge of the benefit. Finallyeta must be the acceptance or retention by the

conferee of the benefit under sudhcumstances as to make it inequitable for the conferee to
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retain the benefit without payment of its valuBgsert Miriah, Inc. v. B & L Auto, Inc2000
UT 83, 1 13, 12 P.3d 588plding modified bystate v. Levin2006 UT 50, § 13, 144 P.3d 1096
(internal citations and quotations omitted).

Based on the foregoing findings of fact, Sh&addwin, SilverLeaf Financial, LLC, and
ACM SilverLeaf Funding have engaged in condaudficient to satisfy each element of this
claim and are thus liable for unjust enrichmémcordingly, KAM is entitled to damages in the
amount of $2,000,000.00 — the amount of @m&fer of funds in reliance upon Defendants’

representations — plus interest from dae of transfer at the statutory rate.

ORDER
Plaintiff is hereby directed to submit a foohfinal judgment and an application for an

award of attorneys’ fees consistent with this Order.

ITIS SO ORDERED
DATED this 27" day of March, 2015.

BY THE COURT:

‘@/,/_ZM%
United. States Distuct Jndoe. J2

APPROVED AS TO FORM:

PETERSON LAW FIRM

[s/ Brett M. Peterson

Signature affixed with permission ganted by email dated December 16, 2014
Brett M. Peterson

Attorney for Defendants Silverleaf Financial,

ACM Silverleaf Funding, and Shane Baldwin
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