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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH

BRYAN MCELROY, MEMORANDUM DECISION AND

Plaintiff ORDER GRANTING DEFENDANT'S
! MOTION FOR SUMMARY JUDGMENT

V.

AMERICAN FAMILY INSURANCE

&%ME/XNES'EEOA%ER'CAN FAMILY Case N02:12-CV-1132 TS

Defendant. District Judge Ted Stewart

This matter is before the Court Defendant American Family Insurance’s (“AFI”)
Motion for Summary Judgment.For the reasons set forth below, the Cauilitgrant
Defendant’s Motion.

. BACKGROUND

For purposes of summary judgment, Defendant does not dispute Plaintiff Bryan
McElroy’s deposition testimony, which describes the facts of this cadsd@ss.

Plairtiff was Defendant’s employee from October 4, 1999, to October 28, 2011. From
2004 onward, Plaintiff was employed in a position that required him to manage and motivate a
team of sales agents.

In or around 2006, Plaintiff and Tony Grilz (“Grilz") were ls@Elgues attending an AFI
event in St. Kitts. The two men had a confrontation during the trip over the use of areatam

rented by Plaintiff.
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In 2007, Grilz was promoted to state director and became Plaintiff's suprer@hortly
thereafter, in Janua®008, Grilz told Plaintiff, “You are not my first choice as manager,” and
“I'm going to do everything | can to remove you because | want someone younag®aioge
moldable, someone that | can mold to what | want in a manager.”

Sometime in 2008, Grilz begam act in a way that made Plaintiff feel uncomfortable.
Grilz frequently complimented Plaintiff's clothing, and would touch and adRiamtiff's suits.
On other occasions, Grilz would complain of back pain and touch Plaintiff’'s back and buttocks
to show Plaintiff the location of Grilz’'s pain. In 2010 and 2011, Grilz instructed Plaotif
participate in a bodyat contest that required Plaintiff to wear a speedo. During the 2010
contest, Grilz commented that Plaintiff looked good in a speedo and attempted to touch
Plaintiff's buttocks. Finally, between April 4, 2011, and April 6, 2011, Grilz and Plaintiff
attended a company event in Las Vegas, Nevada. During this trip, Grilredipesked
Plaintiff to join him for drinks. All behavior that PHiff perceived to be sexually charged
stopped on April 6, 2011, after Plaintiff bluntly declined Grilz’s invitation to go out fokdri

In January 2011, four agents on Plaintiff's team resigned to start their own brokerage
firm, which created a roughK0% drop in quota activity. Around this time, a fifth member of
Plaintiff's team was transferred to another team. Consequently, PlamdiiGrilz set goals for
Plaintiff to recruit replacement agents and to meet certain performance goaslect ne
agents, Plaintiff was responsible to bring in qualified recruits for an intervBaw Grilz held the

ultimate authority to decide whether to hire interviewed recruits.

2 Docket No. 19-1, at 24.



In March 2011, Defendant sponsored a booth at the Home Expo Show, which was held
on a Sunday. Grilz informed Plaintiff that he was obligated to work the event bé&daumsif
was Catholic while the company’s other local employees were Mormon anctkeasatble to
work on Sundays-but Plaintiff also testified that other employees alsoked that Sunday.
Plaintiff also claims that Grilz would mock the Mormon religion, but does not provideea ti
frame for this conduct.

Throughout the spring of 2011, Plaintiff and Grilz met and discussed the progress of
Plaintiff's team’s performance and Plaintiff's recruiting efforts.

On April 13, 2011, Plaintiff's team was assigned to staff a sales booth at a Utah Jaz
game, but failed to attend.

On April 22, 2011, Plaintiff called Defendant’'s anonymous internal ethics hotline to
report conduct by Grilz that was discriminatory and unbecoming of a manageific8jpgc
Plaintiff asserted that Grilz required Plaintiff to work on a Sunday becaus¢héreemployees
were Mormon and Piatiff was Catholic. Plaintiff also reported that Grilz had repeatedly told
Plaintiff that Grilz preferred subordinates who were younger and more melihaol Plaintiff.

On May 24, 2011, Grilz called a meeting of the sales managers to discuss thdligvailab
of an agency sales manager who worked under the direction of Grilz and who wasetailabl
assist the sales managers in meeting their sales goals. During the meetitiff,rBfsatedly
asked for clarification of the agency sales manager’s job description and igutAotense
exchange occurred between Plaintiff and Grilz, ultimately resulting la Bgtoming upset and

briefly stopping the meeting. Plaintiff and Grilz left the meeting to have at@riNscussion,



wherein Grilz asked Plaintifo be supportive. After Plaintiff agreed to support Grilz, the two
men returned to the meeting.

On May 26, 2011, Grilz called Plaintiff into his office—where the regional vicadaets
was on speakerphonde-explain that Plaintiff was being disciplinéat insubordination. After
Grilz and Plaintiff explained their differing views of the incident, the regiorce president said
he would follow up on the issue and asked Plaintiff if he could work with Grilz. Plaiaidff s
that he could work with Gual

On July 29, 2011, Grilz and Plaintiff met again to discuss Plaintiff's progress in
recruiting agents, and Plaintiff's team’s performance, which were bditigfahort of the goals
set earlier in the year. At this meeting, Grilz told Plaintiff, “Evieiryg’s kind of a wash with the
agents that had left, we know that we have to pick up recruiting, but this yearsh aavae’ll
just let this year go and pick things up in Janudry.”

On August 4, 2011, Grilz called another meeting with Plaintiff whe®eilz presented
Plaintiff with a document called a Performance Improvement Process thidiPtaintiff's
team’s deficiencies, goals for improvements, and consequences for continued subpar
performance. Plaintiff and Grilz met to discuss Plaintiff'stcared failure to reach
performance and recruiting goals on September 6, 2011, and October 14, 2011.

On October 28, 2011, Plaintiff was terminated from AFI and informed that he would not
be eligible for any position with the company in the future. Grilz explained, fBiyaate to do

this to you, but | can’t go on with you any longér.”

%1d. at 83.

41d. at 100.



Plaintiff asserts that Grilz treats Plaintiff's replacemedtlie Larson (“Larson”)-more
favorably than Plaintiff was treated. Specifically, Plaintiff claims thapiteess. Larson’s
subpar performance, she is able to claim mileage for her travel from her hoark @ity to the
office in Salt Lake City, and she does not participate in certain classes.

On January 30, 2012, Plaintiff completed an Intake Questionnaire with the Utah
Antidiscrimination and Labor Division (“UALD”), asserting that he had beerridistated
against based on his gender, age, and religion, and that his termination watsoretah
contacting the internal ethics hotline. On March 1, 2012n#ffdiled a Charge of
Discrimination with UALD and the Equal Employment Opportunity Commission, atitgy the
assertions of discrimination and retaliation originally detailed in his If@alestionnaire. On
December 13, 2012, Plaintiff filed suit ini$ Court, asserting claims under Title VII, the Age
Discrimination in Employment Act (“ADEA”), and the Family Medical Leave AGNILA"),
and a breach of contract claim.

II. LEGAL STANDARD

Summary judgment is propeif the movant shows that there is no genuine dispat®
any material fact anthe movantis entitled to judgment as a matter of [awln considering
whether a genuine dispute of material fact exists, the Court determindenaeeéasonable jury
could return a verdict for the nonmovipgrty in the face of all the evidence presefitéthe

Court is required to construe all facts and reasonable inferences in the liglfédvoosble to the

® Fed R. Civ. P. 56(a).

® See Anderson v. Liberty Lobby, In€77 U.S. 242, 249 (1988Jjifton v. Craig 924
F.2d 182, 183 (10th Cir. 1991).



nonmoving party. “[T]here is no issue for trial unless there is sufficient evidence favdning t
nonmoving party for a jury to return a verdict for that pafty'If the burden of persuasion at
trial would be on th@on-movingparty, . . . the moving party may demonstrate to the Court that
the nonmoving party’s evidence is insufficient to establish an essentiaintleftlee
nonmoving party’s claim® “The mere existence of a scintilla of evidence in support of the
[nonmoving party’s] position will be insufficient; there must be evidence on whichitheguld
reasonably find for the [nonmoving partyf”
IIl. DISCUSSION

Defendant argues it is entitled to summary judgment on each of Plaintiff's clateussiee
many of the claims are time barred, nearly all of them fadlen theMcDonnellDouglasburden-
shifting framework, or they otherwise fail as a matter of law. The Court witeadakach claim
in turn.
A. GENDER DISCRIMINATION

Defendant argues that Plaintiff's gendkscrimination claim(1) is time barred and (2)

fails under thevicDonnell Dougladurdenshifting framework.

" See Matsushita Elec. Indus. Co. v. Zenith Radio Caf& U.S. 574, 587 (1986);
Wright v. Sw. Bell Tel. Cp925 F.2d 1288, 1292 (10th Cir. 1991).

8 Anderson477 U.S. at 249.
® Celotex Corp. v. Catretd77 U.S. 317, 331 (1986).

10 Anderson477 U.S. at 252.



1. Timeliness of Claim

“It is well-established that Title VIl requires a plaintiff to exhaust his or her
administrative remedies before filing sult.™[E]ach discrete incident of [discriminatdry
treatment constitutes its own ‘unlawful employment practice’ for which adminigtnamnedies
must be exhausted? “A plaintiff's claim in federal court is generally limited by the scope of
the administrative investigation that can reasonably be expected to follohatiye of
discrimination submitted to the EEO&"“Thus, to exhaust administrative remedies, ‘the
charge must contain facts concerning the discriminatory and retaliatonysagtiderlying each
claim[, because] each discrete incidentl&fged discrimination or retaliation constitutes its own
unlawful employment practice for which administrative remedies musthmsted.**

Plaintiff's genderdiscrimination claim is based on Plaintiff’'s assertion that Grilz treats
Plaintiff's female replacement more favorably than Plaintiff was treate@artrcular, Plaintiff
asserts that Larson is able to claim mileage that Plaintiff did not claim, and than basnot
participated in classes in which Plaintiff was required to participate. N#idntake
Questionnaire Plaintiff submitted to UALD, nor the Charge of Discriminatiam#f filed with

UALD and EEOC addressed any of Plaintiff's assertions about Grilefenantial treatment

1 shikles v. Sprint/United Mgmt. Cd26 F.3d 1304, 1317 (10th Cir. 2005).

12 Martinez v. Potter347 F.3d 1208, 1210 (10th Cir. 2003) (citigt| R.R. Passenger
Corp. v. Morgan536 U.S. 101, 110-13 (2002)).

13 MacKenzie v. City & Cnty. of Denvetl4 F.3d 1266, 1274 (10th Cir. 2005).

4 Manning v. Blue Cross & Blue Shield of Kan. CEg2 F. App’x 438, 440—01 (10th
Cir. 2013) (quotinglones v. United Parcel Ser602F.3d 1176, 1186 (10th Cir. 2007)).



afforded to Larson. The only references to getdesedreatment in those documents are
Plaintiff's allegations concerning his sexdrdrassment claim.

Based on the foregoing, the Court finds that Plaintiff failed to exhaust his adatinest
remedies relating to his genediscrimination claim Moreover, gen if the Court were to find
that the gendediscrimination claim is not time barred, the claim would still fail under the
McDonnell Douglasurdenshifting framework.

2. McDonnell DouglaBurden Shifting

Where, as here, a plaintiff does not present teeidence of intentional discrimination
but instead relies on circumstantial evidence, courts applyMbB6nnell Douglasurden
shifting framework originally devised in the Title VII context to evaluatetivre]Plaintiff] has
demonstrated Defendant['djscriminatory intent circumstantially:> “Under theMcDonnell
Douglasscheme, in order to survive summary judgment on a circumstantial case, the plaintif
must first establish a prima facie case of discriminati6n.”

To make out a prima facie case ohder discrimination, Plaintiff must demonstrate that
“(1) the victim belongs to a protected class; (2) the victim suffered an ady@@oyment
action; and (3) the challenged action took place under circumstances gigitmais inference
of discriminaton.”*’ “In a reverse gender discrimination case like this one, however, a plaintiff

‘must, in lieu of showing that he belongs to a protected group, establish background

> Reynolds v. Sch. Dist. No. 1, Denver Cd®. F.3d 1523, 1533 (10th Cir. 1995)
(citations omitted).

181d. (citing McDonnell Douglas Corpr. Green411 U.S. 792, 802 (1973)).

"EEOC v. PVNF, L.L.G487 F.3d 790, 800 (10th Cir. 2007).



circumstances that support an inference that the defendant is one of those unusyatemp
who discriminates against the majority®”“Alternatively, a plaintiff may produce facts
‘sufficient to support a reasonable inference that but for plaintiff's statush#ikenged decision
would not have occurred*

Plaintiff fails to establish background circumstances that support an irddieatc
Defendant—or Grilz—discriminates against the majority, or that Plaifgtifender played any
role in the challenged decisioRlaintiff offers minimal, second-hand accounts of his
replacement at AF-who happens to be female—and offers them as a comparison to his own
experience. Even considering the facts in the light most favoraBlaitdiff, the Court is
unable to conclude th&aintiff has presented evidence demaoatstg that Defendant or Grilz
discriminates against men or that Plaintffuld have been treated differently but for his gender.
Plaintiff “has introduced not a whit of statistical or even anecdotal evidence that meneduff
adverse treatment as a aas the workplace®

Based on the foregoing, the Court firtdat Plaintiff failed to demonstrate a prima facie
case for reverse gender discrimination and therefore Defendant is entitleanhaig/ judgment

on Plaintiff's gendediscrimination claim.

18 Clark v. Cache Valley Elec. GdVo. 13-4119, 2014 WL 3685996, at *3 (10th Cir. July
25, 2014) (quotind\rgo v. Blue Cross & Blue Shield of Kan., |52 F.3d 1193, 1201 (10th
Cir. 2006)).

19 Argo, 452 F.3cat 1201 (quotindNotari v. Denver Water Dep!t971 F.2d 585, 589
(10th Cir. 1992)).

2014d.



B. RELIGIOUS DISCRIMINATION

At the outset, the Court notes that Plaintiff's memorandum in opposition to Defendant’s
Motion for Summary Judgment does not contain arguments in opposition to Defendant’s Motion
as to Plaintiff's religiousdiscrimination claim. Rintiff also does not dispute Defendant’s
statement of the material facts and legal standard governing this claimtifRlaes, however,
assert that Defendant’s statement of material facts is incomplete. AlthougiffRippears to
have effectively}conceded this claim, the Court will nonetheless analyze the claim’s sufficienc
out of an abundance of caution.

Defendant argues that Plaintiff's religiedscrimination claim (1) is time barred, and (2)
fails under thevicDonnell Douglasurdenshifting framework.

1. Timeliness of Claim

“In states in which a state agency has authority to investigate employmgirhofiation
(‘deferral states’), Title VIl requires claimants to file a charge of ohisonation within 300 days
of the alleged unlawful employent practice. Utah is a deferral staté.”

“Each incident of discrimination and each retaliatory adverse employmenidecisi
constitutes a separate actionable ‘unlawful employment practicé[Dliscrete discriminatory
acts are not actionable if time barred, even when they are related to acts allegetyified

charges. Each discrete discriminatory act starts a new clock for filingeshalleging that

%1 Davidson v. Am. Online, Inc337 F.3d 1179, 1183 n.1 (10th Cir. 2003).

2 Morgan 536 U.Sat113.

10



act.”® |n order for a claim to be actionable, the charge of discrimination “must be ftteid w
the . . . 300day time period after the discrete discriminatory act occuffed.”

“[W]hat constitutes a charge has been expanded beyond the strict technicahneqtsr
to include any filing that can be ‘reasonably construed as a request for thg togake
remedial action to protect the employee’s righfs."For purposes of summary judgment, the
Court will treat Plaintiff's Intake Questionnairefrom January 30, 2012as such a charge.
Consequently, any incident on which a claim could be predicated must have occurredemn or aft
April 5, 2011.

“The existence of past acts and the empl®yprabr knowledge of their occurrence,
however, does not bar employees from filing charges about related distsete kmng as the
acts are independently discriminatory and charges addressing those a@masdvies timely
filed. Nor does the statute bar an employee from using the prior acts as backgrdendesin
support of a timely claim?™ “[A] discrimination claim does not accrue when the plaintiff feels
the full effects of the discrimination, but when the discrete act océlrs’other words, to be

timely, Plaintiff's religiousdiscrimination claim—and Plaintiff's agediscrimination and

2 d.
241d.

25 Simmons v. Harman Mgmt. Corplo. 2:06€V-834TS, 2008 WL 4862450, at *1 (D.
Utah Nov. 7, 2008) (quotinged. Express Corp. v. Holoweckb2 U.S. 389, 401 (2008)).

26 14d.

2" Daniels v. United Parcel Servz01 F.3d 620, 634 (10th Cir. 2012) (citibgvidson
337 F.3d at 11884ulsey v. Kmart, In¢43 F.3d 555, 559 (10th Cir. 1994)).

11



retaliation claims discussed belevwnust derive from independently diBainatory acts that
occurred during the limitations period.

Plaintiff bases his religiougdiscrimination claim on (1) the March 2011 incident when
Grilz requiredPlaintiff to work on a Sunday becauBkintiff is Catholic andPlaintiff's
colleagues were bfrmon, and (2) on Grilz’'s comments mocking the Mormon religion. The
March 2011 incident is outside the limitations period. Furthernidagntiff has not provided
evidence that Grilz made any mocking comments about the Mormon religion within the
limitations period—and even if such evidence exists, it is not clear how those comments support
Plaintiff's argument that Grilz discriminated against him as a Cathbtlidike the March 2011
incident and Grilz’'s comments about the Mormon religilajntiff's termination did occur
within the limitations period. But Plaintiffas not presented evidence tR&tintiff's termination
is independently discriminatory, such that it could support a timely filedae$igliscrimination
claim. Rather, in Plainti® deposition testimony, he explained that his religidissrimination
claim is based on the March 2011 incident, and does not assert that his termination was
motivated by religious discriminaticii.

Based on the foregoing, the Court firtdat Plaintiff’'s claim for religious discrimination
is time barred. Moreover, evertlite Court were to find that Plaintiff's termination constitutes
an independently discriminatory acsdeh that Plaintiff's religiousliscrimination claim is

timely—the claim would still &il under theMcDonnell Douglaurdenshifting framework.

28 seeDocket No. 19-1, at 119.

12



2. McDonnell DouglaBurden Shifting

It is unclear whethdPlaintiff asserts a religioudiscrimination claim based on a failure
to accommodate @n intentional-religioushscrimination claim Bath approaches are analyzed
under a modifiedMcDonnell Douglasramework. And under either approach, Plaintiff's claim
fails.

To state a prima facie case for a religi@esommodation claim, Plaintiff must show that
(1) he had a bona fide religious belief that conflicts with an employment recpnite(2) he
informed his employer of this belief, and (3) he suffered an adverse employtentased
upon his religious belief’

Plaintiff has failed to introduce evidence showing that he suffered an adverse
enmployment action based upon his religious belief. As discussed dPlaudjff has not
presented any evidence demonstrating that his termination was related iayatoyRiaintiffs
religious convictions. In so far &aintiff seeks to rely on the Mar@011 incident and Grilz's
comments about Mormonism as circumstantial evidence, these facts do not itndicBiaintiff
was terminated because of his religious belief. First, Grilz’s comments Mbomonism are
inapplicable tdPlaintiff, who is Catholic. Secon@]aintiff was asked to work a single Sunday,
which he ultimately agreed to do. A jury could not reasonably find that Grilz wasateotito
terminate Plaintifbased orPlaintiff's willingness to work one Sunday despite his preference—
for rdigious reasons—to not work on Sunday.

Based on the foregoing, the Court finds tRiintiff has failed to demonstrate a material

adverse employment action based upon his religious belief or to otherwise presetiian a

29 See Thomas v. Nat'| Ass’n of Letter Carrie285 F.3d 1149, 1156 (10th Cir. 2000).

13



mere scintilla of evidence support of his claim for religious discrimination based on a failure
to accommodate.

Alternatively, directreligiousdiscrimination claims are also subject to a modified
McDonnell Douglasurdenshifting framework®® To state a prima facie case involvirigedt
religious discrimination, Plaintiff must demonstrate that (1) he was dabjéx an adverse
employment action; (2) at the time of the adverse employment action, Plaintiff'srfobnpence
was satisfactory; and (3) there is some additional evidersgpport the inference that the
employment actions were taken because of a discriminatory mibtive.

As discussed abovPJaintiff has failed to produce more than a scintilla of evidence
demonstrating that he suffered a material adverse employment action,aual threct
religiousdiscrimination claim could survive summary judgment. Moredvkintiff argues that
he was required to work on Sunday because he is Catholic, whereas his coworkers were
Mormon. YetPlaintiff also asserts that Grilz repedliemade mocking comments about
Mormons, thereby underminirigjaintiff’s position thaiGrilz treated Plaintiff's Mormon
coworkers more favorably than Plaintiff, due to some discriminatory motivesagzatholics.

Even if the Court assumes Plaintiff met burden to demonstrate a prima facie case,
Plaintiff's religiousdiscrimination claim still fails. If the plaintiff establishes a prima facie case,
“the burden shifts to the defendant to articulate a facially nondiscriminetaspn for the

challengecemployment action.® Defendant is not required to “litigate the merits of the

30 See Shapolia v. Los Alamos Nat'| La@92 F.2d 1033, 1037—38 (10th Cir. 1993).
% See idat 1038.

32 Argo, 452 F.3cat 1201 (intenal citation omitted).

14



reasoning, nor does it need to prove that the reason relied upon was bona fide, nor does it need to
prove that the reasoning was applied in a nondiscriminatory fastidbefendant “need only
‘explain its actions against the plaintiff in terms that are not facially prohibit&tleyv11.” 34

If the defendant articulates a legitimate nondiscriminatory reason fohatlertged
action, the burden reverts to the plaintiff to prove that the proffered nondiscriminespnris
pretextual, from which a jury may infer discriminatory intdht‘A plaintiff demonstrates
pretext by showing either that a discriminatory reason more likely motivated theyemgr that
the employes proffered explanation is unworthy of credené®.A plaintiff can do so by
showing “‘such weaknesses, implausibilities, inconsistencies, incoherencatr@adictions in
the employer’s proffered legitimate reasons for its action that a redsanaiof fact could
rationally find them unworthy of credence and hence infer that the employer dict fart the

asserted nodiscriminatory reasons¥ “Mere conjecture that the employer’s explanation is

pretextis insufficient to defeat summary judgmerit.”

33 Etsitty v. Utah Transit Auth502 F.3d 1215, 1224 (10th Cir. 2007) (quotiEEOC v.
Flasher Co, 986 F.2d 1312, 1316 (10th Cir. 1992)).

341d. (quotingJones v. Denver Post Corf203 F.3d 748, 753 (10th Cir. 2000)).
% Morgan v. Hiti, Inc., 108 F.3d 1319, 1323 (10th Cir. 1997).

3 Jencks v. Modern Woodmen of AdY9 F.3d 1261, 1267 (10th Cir. 2007) (quoting
Stinnett v. Safeway, In®837 F.3d 1213, 1218 (10th Cir. 2003)).

37 Hilti, 108 F.3cht 1323 (quotinglson v. Gen. Electric Astrospackl F.3d 947, 951—
52 (3d Cir. 1996)).

3 Anderson v. Coors Brewing Gd.81 F.3d 1171, 1179 (10th Cir. 1999) (cittii ,
108 F.3dat 1323).

15



Plaintiff concedes, “[O]n an objective basis, it would appear as though American Family
has articulated a legitimate, ndiscriminatory reason for firing Mr. McElroy*® As such, the
burden shifts back to Plaintiff to demonstrate that the profferedmesas pretextual, from
which discriminatory intent may be inferred.

Plaintiff argues that Defendant’s proffered reason is pretextual becaimsedatrolled
aspects oPlaintiff's performance. SpecificallfBlaintiff argues that Defendant’s rationale fo
Plaintiff's termination for deficient performance was pretextual because Grilz aloieehad
authority to appoint agents from the pool of candidates, and Griaatiff's performance
goals and the time frames for accomplishing those goals.

First, Plaintiff explains that his responsibilities included motivating the agentis on h
team to perform at certain levels. Plaintiff does not dispute that during higlgwah months of
employment at AFI, the agents on Plaintiff's team were performing belevage. It is also
undisputed that Plaintiff was anatl employee?®

SecondPlaintiff challenges his record of underperformance by arguing that his
supervisor shared responsibility for the failure to recruit agents. The undi$aci® indicate
that Grilz rejected candidates at the interview stage. But Plaiasfhot presented evidence that
Grilz rejected the candidates to undernfaintiff, or that his decisions were unreasonable.

Third, Plaintiff argues that Defendant’s rationale was pretéxitupart because Grilz had
authority to sePlaintiff's performance goals and the time frames within which the goals were to

be accomplished. Grilz a®laintiff first met to discuss Plaintiff performance goals in early

39 Docket No. 19, at 50.

40 Docket No. 19-1, at 143.
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2011. One of the primary godBilz established was for Plaintifd recruit enough agents to
restore his team to p2011 levels. After failing to meet that goal for many months, Plaintiff
was terminated at the end of October 2011. The Court finds that the goal washieazota
Plaintiff was given ample time to accomplish the goal.

Based on the foregoing, the Court finds that Plaintiff has failed to demonsttate tha
Defendant’s rationale was pretextual. Consequently, the Court will grant syfueigiment to
Defendant on Plaintiff religiousdiscrimination claim, whether the claim is understood to be
based on direct religious discrimination or a failure to accommodate.

C. AGE DISCRIMINATION

Defendant argues that Plaintiff's agescrimination claim (1) is time barred, and (2) fails
under theMcDonnell Douglasurdenshifting framework. Plaintiff argues thavicDonnell
Douglasdoes not apply because Plaintiff has presented direct evidence of age dataimi

1. Timeliness of Claim

Plaintiff's agediscrimination claim under the ADEA is subject to the same stafute
limitations rules governing the Title VII claims discussed abive.

Plaintiff's agediscrimination claim is based on Grilz’'s comment, in January 2008, that
Plaintiff was not Grilz's first choice as manager and that Grilz wanted to replaicgiff with
someone younger and more moldable. This incident is not within the limitations patiod a
therefore cannot form the basisRiaintiff's claim. Plaintiffhas not otherwise presented
evidence demonstrating the existerof a discrete discriminatory act that supports his age-

discrimination claim that occurred within the limitations period.

*1 See Jones v. Runy@2 F.3d 1454, 1458 (10th Cir. 1994).

17



As such, the Court finds thBtaintiff's agediscrimination claim is time barredven if
the Court were to find that ttegediscrimination claim is not time barred, Plaintiff's claim
would nonetheless fail, as discussed below.

2. Direct Evidence

Plaintiff argues that he has presented direct evidence of age discrimitiztiaiy
making theMcDonnell Dougla’s burdenshifting framework inapplicabl&

“Direct evidence is evidence, which if believed, proves the existence of a fasum i

without inference or presumption®® Direct evidence includes “oral or written statements on

the part of a defendant showing discrimimgtmotivation.”*

“A statement that can plausibly be
interpreted two different ways—one discriminatory and the other benign—does rtlydire
reflect illegal animus, and, thus, does not constitute direct evidénce.”

According to Plaintiff's deposition testimony, Grilz told Plaintiff, “I'm goingdo
everything | can to remove you because | want someone younger and more ensloiaelone
that | can mold to what | want in a manag&r.This statement has two plausible interpretations.

First, and perhaps more obviously, it could be interpreted to mean that Grilz intendedwe rem

Plaintiff due to Plaintiff's age. Second, Grilz’s comment could also be plausibhpiated to

*2Trans Wold Airlines, Inc. v. Thurstgm69 U.S. 111, 121 (1985).

“3Hall v. U.S. Dep't of Labor, Admin. Review B476 F.3d 847, 854 (10th Cir. 2007)
(quotingShorter v. ICG Holdings, Inc188 F.3d 1204, 1207 (10th Cir. 1999)).

4 |d. (quotingKendrick v. Penske Transp. Servs. |20 F.3d 1220, 1225 (10th Cir.
2000)).

*|d. (quotingPatten v. WaMart Stores East, Inc300 F.3d 21, 25 (1st Cir. 2002)).

46 Docket No. 19-1, at 24.
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mean that Grilz hoped to remove Plaintiff because Plaintiff was an establishagemia the
company who had a managerial style inconsistent with Grilz’s vision for hdevgkainned to
approach his new position as state director. Because Grilz’s comment hasusiolgla
interpretations—one discriminatory and the other benign—it does not constitute direct evidence.
Consequently, the comment is circumstantial evidence arfddbennell Douglasurden-
shifting framework applies.

3. McDonnell DouglaBurden Shifting

To demonstrate a prima facie case of age discriminate, Plaintiff naygttsat he was
“(1) within the protected class of individuals 40 or older; (2) performing satisfawork; (3)
terminated from employment; and (4) replaced by a younger person, although ssarigce
one less than 40 years of adé.”

Plaintiff's deposition testimony satisfies the first, third, and fourth pifimcge elements.
As for thesecond element, however, for substantially the same reasons discussed above
concerning Plaintiff's failure to demonstrate that Defendant’s ragdiealterminating Plaitiff
was pretextual, the Court finds that Plaintiff has failed to introduce evidencgdblat permit a
reasonable jury to conclude that Plaintiff was performing satisfactory. work

As discussed above, even if the Court assumed that Plaintiff demonatateth facie
case of age discrimination, the Court finds that Plaintiff has failed to demienttat

Defendant’s legitimate nondiscriminatory reason for terminating Plaintifeieptual. Based on

47 Adamson v. MultCmty. Diversified Servs., InG14 F.3d 1136, 1146 (10th Cir. 2008)
(citing Greene v. Safeway Stores, |88 F.3d 554, 557—-60 (10th Cir. 1996)).

19



the foregoing, the Court will grant summary judgment in Defendant’s favor amtiflaiage-
discrimination claim.

D. HOSTILE WORK ENVIRONMENT BASED ON SEXUAL HARASSMENT

Defendant argues that Plaintiff's hostd®rk-environment claim based on sexual
harassment (1) is time barred, and (2) fails undemMitizonnell Douglasourdenshifting
framework.

1. Timeliness of Claim

“[W]hen analyzing a hostile work environment claim spanning longer than 300 dhys ‘[a
court’s task is to determine whether the acts about which an employee comglgag af the
same agbnable hostile work environment practice, and if so, whether any act fdiis wie
statutory time period.” “[T]here must be a relationship between acts alleged after the
beginning of the [limitations] period and the acts alleged before the filingdpe. . .*° “[A]
series of alleged events comprises the same hostile environment where-‘tredpest-
limitations period incidents involve[d] the same type of employment actions redaetatively
frequently, and were perpetrated by the same gasa™°

In support of his claim for hostile work environment based on sexual harassment,
Plaintiff alleges a pattern of unwanted touching and sexually charged conduct beginning in 2008,

and extending to April 5-6, 2011. “Hostile work environment claims are different in kind from

“8 Duncan v. Manager, Dep't of Safe897 F.3d 1300, 1308 (10th Cir. 2005) (quoting
Morgan, 536 U.S. at 120) (second alteration in original).

49d.

*01d. at 1309 (quotingVlorgan, 536 U.S. at 120) (second alteration in original).
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discrete acts” because such claims depend upon a series of acts that combine 40 ataadive
working condition>* As such, “[p]rovided that an act contributing to the claim occurs within the
filing period, the entire time period of the hostile environment may be considerecbloyt &or

the purposes of determining liabjlit >

Plaintiff alleges that Grilz's sexual harassment
continued until April 5-6, 2011, when Grilz repeatedly adRkdhtiff to go out for drinks. This
act contributes t@laintiff's claim for hostile work environment based on sexual harassment.
Therefae, the Court findghat this claim is not time barred.

2. Prima Facie Case

In evaluating a hostile work environment claim, the Court considers the work atmosphere
both objectively and subjectivelwhile keeping in mind that Title VIl is not “a general civility
code for the American workplacé® To that end, “run-of-the-mill boorish, juvenile, or
annoying behavior that is not uncommon in American workplaces is not the stuff of ¥ITitle
hostile work environment claint® The United States Supreme Cdiilas made it clear that
conduct must be extreme to amount to a change in the terms and conditions of empldyment.”

These standards are “sufficiently demanding” to ensure that they “filter outaiatsmttacking

the ordinary tribulations of the workplace, such as the sporadic use of abusive éarmygunalepr-

> Morgan, 536 U.S. at 115.

2|d. at 117.

>3 Penry v. Fed. Home Loan Bank of Topels5 F.3d 1257, 1261 (10th Cir. 1998).
¥ Oncale v. Sundowner Offshore Servs.,, 1623 U.S. 75, 80 (1998).

*> Morris v. City of Colo. Springs66 F.3d 654, 664 (10th Cir. 2012).

% Faragher v. City of Boca Ratph24 U.S. 775, 787 (1998) (citation and internal
guotation marks omitted).
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related jokes, and occasional teasifg.*Conduct that is not severe or pervasive enough to
create an objectively hostile or abusive work environmert-environment that a reasonable
person would find hostile or abusive—is beyond Title VII's purview.”

The harassment’s severity and pervasiveness are “evaluated according taith®to
the circumstances, considering such factors as the frequency of the didonynioaduct; its
severity; whetbr it is physically threatening or humiliating, or a mere offensive utterance; and
whether it unreasonably interferes with an employee’s work performahce.”

Plaintiff argues that his workplace was made objectively hostile or abus@elb
frequently complimenting and touching Plaintiff's clothing, touching Plaistiffick and
buttocks purportedly to illustrate where Grilz was suffering pain, pregsBtantiff to
participate in a bodyat contest, and persistently requesting for Plaintiff to joinzGat drinks
while on a business trip. Plaintiff's deposition testimony indicates that he wastonfae|
uncomfortable by Grilz, satisfying the subjective component of Plaintifftsden. Nonetheless,
although some of Grilz's conduct could make many people uncomfortable, it does nothise t
level of being so objectively offensive that it created a hostile or abusive workmement.

Based on the foregoing, the Court finds that Grilz’s conduct is not so extreme that it
amounts to a change in thertexr and conditions of Plaintiff's employment, and therefore fails to

state a claim for hostile work environment.

5.
8 Oncale 523 U.S. at 81.

9 Chavez v. New Mexic897 F.3d 826, 832 (10th Cir. 2005) (citations and internal
guotation marks omitted).
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F. RETALIATION; TITLE VII & ADEA

Plaintiff asserts that he engaged in a protected activity when he contacdiee e
ethics hotline, and gues that he was terminated in retaliation for engaging in this protected
activity. Defendant contends that Plaintiff failed to demonstrate a causaaion between his
protected activity and his termination, as required bybBonnell Douglaurdenshifting
framework.

In order to establish a prima facie case of retaliation, Plaintiff must slaw/ ‘(i)
[Plaintiff] engaged in protected opposition to discrimination; (2) [Plairgifffered an adverse
employment action; and (3) there is a causaheation between the protected activity and the
adverse employment actiort™

“The causatonnectiorelement of a prima facietaliationclaim requires the enhpyee
to show that the employarmotive for taking adverse action was its desire to retdtiatee
protected activity.** “A retaliatorymotive may be inferred when an adverse action closely
follows protected activity. However, unless the terminatiorery closelyconnectedn time to
the protected activity, the plaintiff must rely on aduhial evidence beyond temporal proximity

to establish causatioff® The Tenth Circuit has found that when the time between the protected

% petersen v. Utah Dep't of Corr301 F.3d 1182, 1188 (10th Cir. 2002) (quotditleal
v. Ferguson Constr. Co237 F.3d 1248, 1252 (10th Cir. 2001)).

L Wells v. Colo. Dep’t of Transp325 F.3d 1205, 1218 (10th Cir. 2003).

%2 piercy v. Maketa480 F.3d 1192, 1198 (10th Cir. 2007) (quothkrglerson 181 F.3chat
1179).
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activity and the adverse employment action was three months, the plaintiff coektatdish
causation without additial evidencé?

Plaintiff has failed to demonstrate a causal connection between his proteistiey aad
termination. First, the two events occurred six months apart. Second, Pleastifiitimately
terminated for poor performance and his performance issues werdgssed months prior to
his protected activity. Third, after Plaintiff contacted the internal etiotdse but before he
was terminated, Grilz and Plaintiff had a verbal confrontation during a workngeehich
resulted in Plaintiff being reprimded for insubordination.

Based on the foregoing, the Court finds that Plaintiff failed to demonstratead caus
connection between his protected activity and termination and therefore the Clognanti
summary judgment to Defendant on Plaintiff’s retaliation claim.

G. BREACH OF CONTRACT

Plaintiff argues that Grilz “created a contractlileé obligation” when he told Plaintiff
that Plaintiff would be given time to improve his performance.

“Utah is an awill employment state® “This means that unless nified by contract all
employment contracts are-atll.” ®® Plaintiff argues that an enforceable obligation was created

when he reasonably relied upon Grilz’'s assurances. Plaintiff’'s clauthisut merit. Plaintiff

%3 Sedd. at 1198-99Hysten v. Burlington N. & Santa Fe R96 F.3d 1177, 1183-84
(10th Cir. 2002)Richmond v. ONEOK, Inc120 F.3d 205, 209 (10th Cir.1997).

®4 Uintah BasinMed. Ctr. v. Hardy 54 P.3d 1165, 1170 (Utah 2002).

% Ostler v. Salt Lake City CorpNo. 2:04CV-627 TS, 2005 WL 2237631, at *4 (D.
Utah Sept. 14, 2005).
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has not presented any evidence thalzGrverbal assurances modified the terms of Plaintiffs at
will employment or created new employment obligations.

Based on the foregoing, the Court finds that Plaintiff has failed to presenteniffici
evidence, such that a jury could not reasonablymedwerdict in Plaintiff's favor on this claim.
H. INTERFERENCE & RETALIATION; FMLA

Plaintiff does not oppose Defendant’s arguments for summary judgment on Pdaintiff
FMLA claims. Therefore, the Court will grant summary judgment for Defeinolathese
claims.

IV. CONCLUSION

It is hereby

ORDERED that Defendant’s Motion for Summary Judgment (Docket No. 16) is
GRANTED.

The Clerk of the Court is directed to enter judgment in favor of Defendant and against
Plaintiff and close this case forthwith.

DATED this 30th day of September, 2014.

BY THE COURT:

/‘Féd Stewart
Upited States District Judge
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