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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT Q¥TAH

CENTRAL DIVISION

BIGPAYOUT, LLC; FINISH POINT
MARKETING, LLC MEMORANDUM

DECISION & ORDER
Plaintiffs,

V.

MANTEX ENTERPRISES, LTD; AMBER

BUSINESS SERVICES; and LUIS Case N02:12-CV-01183RJS

HENRQIEU SANTOS REIS VALENTE

SOARES, Judge Robert J. Shelby
Defendant.

Defendant Luis Henrgieu Santos Reis Valente Soares nwmdésmiss Plaintiffs’ claims
for fraudulent inducement, misrepresentation, alter ego, and convéraier. careful
consideration of thargumentsand relevat legal authorities, the court concludeat Plaintiff
Finish Point Marketing, LLC failed tadequatelylead itsfraudulent inducememaim, andhat
the Second Amende@omplant? fails to stateactionableclaims for misrepresentatioand
conversion.At the same time, however, theurt concludes that Plaintiff Bigpayout, LLC may
proceedn parton its fraudulent inducement claimccordindy, Mr. Soares’snotion to dismiss

is GRANTED IN PART andDENIED IN PART.

! Dkt. No. 31.

2 Dkt. No. 19. Thecourt will refer to the Second Amended Complaint as the “Complaint.”
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BACKGROUND

This case arises out afdispute over an advertising agreemextcording to Plaintiffs,
AdvantageMulti Marketing, LLC provided hternet leaejeneration services third-parties® In
early 2009, Advantage entered into negotiations with Mr. Soares to provigeplaad services
to Mantex Enterprises, LTD.Mr. Soares purportedgctedas owner and manager antex?
Plaintiffs allege that during the course of tlegotiations Mr. Soares made specific
representationaboutMantex’s ability to pay fotheseservices, in part because Advantage
expressed concerabout the high cost of directingternet traffc.° The parties eventually
entered into a written agreement (Agreement) for-ggaaeratiorservices.

Advantage and Mantex began performing under the Agreement in February 2009.
several occasiong,is alleged thaMantex failed to pay the entiren@unt invoiced for services.
Mr. Soares met with representatives of Advantage throughout 2009 to discuss outstanding
balanceswhich at one point exceeded $2,451,80mh. December 2009, Advantage stopped
providingleadgeneration services to Mant&xn the months that followed, Mr. Soares

allegedlymet with Advantage to discuss payment of the tieditarose under the Agreeméht

% Dkt. No. 19, 1 9.
*1d. 11 1220.

®1d. 1110, 18, 21, 57.
®1d. 11 1220.

"1d. 11 2332.

81d. 11 3348.

°1d. 1 49.

1%1d. 1 5054.



During the summer of 200@Jaintiff Finish Point Marketing, LLC agreed &ssist
Mantexby providing English-speaking agentsttelpwith escalated salesll volume® Finish
Point met with Mr. Soares and entered intagreement (Customer Service Agreement), the
terms of which required Mantex to pay an hourly rate and customer service sinsiis
Over athree-month period, Mantex accrued an outstanding obligation of $16%,42%&
Complaintcontains cursory allegatiotisat Mr. Soares made representations about Mantex’s
intentionto pay outstanding invoices in order to ensure that Finish Point continued to provide its
services-*

Jeff Gardner and Ryan Gardner own Advantage, Finish Point, and Bigpayout® LLC.
Both individuals participated in several negotiations with Mr. Soares and M&n&bsome
point, Advantage assigned its interest gghtsunder the Agreemeno Bigpayout:’ Bigpayout
and Finish Point bring this actioasseling claimsfor breach of contract, fraudulent inducement,
negligent misrepresentation, unjust enrichment, promissory estoppel, altrsiiary

liability, and conversiort®

d. 11 6769.

21d. 91 6869.

B1d. 19 7277.

1%1d. 17 10405.

131d. 1 6268; Dkt. No. 32, 11 145.
181d. 99 39, 4245, 4748.

" Dkt. No. 19, 11 22, 81.

18 Originally, Advantage and Bigpayout sued Mantex and Mr. Soares in thénRBowtitial District, State of Utah.
(Dkt. No. 31, ativ.) Shortly thereafter, their counsel filed a First AtadrComplaint, which named Bigpayout, Jeff
Gardner, and Ryan Gardner as plaintiffs. (Dkt. N@.)2After removal to this court and consideration of a motion
to dismiss, th&&emnd Amended Complaint was filedhich naned Bigpayout and Finish Point @aintiffs.
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Mr. Soares movet® dismiss claimsinder three separate theortésFirst, Mr. Soares
argueghatBigpayout lacks standing assert Advantage’s claims as an assign8econdMr.
Soares argudBlaintiffs failed to plead fraud anisrepresentation witthe requisiteparticularity.
Third, Mr. Soares maintains that Plaintifisl to state a plausible basis for thadghetort
claims, and thah any eventseveralbf the claimsshould be barred by the economic loss rule.

ANALYSIS
. LEGAL STANDARDS

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim for relief that is plausible on its fAa&/tien evaluating the
adequacy of a complaint, coufessume the factual allegations are true and ask whether it is
plausible that the plaintiff is entitled to relief” Although courtsefrain from weighing
evidenceat this stagelegalconclusionsr “[t]hreadbare recitals of the elements of a cause of
actiori’ are insufftient to survive a motion to dismi&s.While “[tlechnical fact pleading is not
required[a] complaint must still provide enough factual allegations for a court to infer potential
victory.”#®
The Federal Rules of Civil Procedure impaseadditionapleading requirement on fraud

claims?* Under Rule 9(b)a partyalleging fraud “must state with particularity the circumstances

1% SeeDkt. No. 31.
2 Ashcroft v. Igbal556 U.S. 662678 (2009) (quotingBell Atl. Corp. v. Twombly550 U.S544, 570 (2007)).

2 Bixler v. Foster596 F.3d 751, 756 (10th Cir. 201(@uotingGallagher v. Sheltor687 F.3d 1063, 1068 (10@ir.
2009).

221d. (quotinglgbal, 556 U.S. at 678)Peterson v. Grishanb94 F.3d 723727(10th Cir. 2010).
% Bryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008)

25 CHARLES A. WRIGHT ET AL., FEDERAL PRACTICEAND PROCEDURES 1298 (3d ed. 1998pbserving that
plausibility standarépplies tofraud or mistakeclaims)
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constituting fraud or mistak&> In the Tenth Circuit, alaintiff asserting a fraud claim must, at
a minimum, “set forth thevho, what, when, where and how of the alleged fraud” and describe
“the time, place, and contents of the false representation, the identity of the phirg rtine
false statements and the consequences thefeait'the same time, “[m]alice, intent,
knowledge, and other conditions of mind of a person may be averregifetfe

Finally, federal ourts apply a modified legal standard to a motion to dismiss for lack of
subject matter jurisdictionnder Rule 12(b)(13® If a defendant presents a facial chatjero
subject matter jurisdiction, the court “must accept the allegations in the complaire.& But
if a defendant challenges the facts on which subject matter jurisdictionthest®urt “may not
presume the truthfulness of the complaint’s facaillagations [but] has wide discretion to allow
affidavits, other documents, and a limited evidentiary hearing[ere reference to these
materials does not convert the question of jurisdidtitma summary judgment motioft.
. STANDING

Mr. Soaresargues that Bigpayout lacks standing to assgytlaims®* Mr. Soares
allegesthata validassignment is an indispensable prerequisite to standing, and that Bigpayout

failedto plead much less provehe existence c proper assignment. Mr. Soagd® contends

®Fed. R. Civ. P. 9(b).

% U.S. ex rel. Sikkenga v. Regence Bluecross Blueshield of4RtafF.3d 702727 (10th Cir. 2006{internal
guotation marks and citations omitted)

?"Fed. R. Civ. P. 9(b).

% Holt v. United Statest6 F.3d 1000, 10023 (10th Cir. 1995)

#1d.at 1002(citing Ohio Nat'l Life Ins. Co. v. United State322 F.2d 320, 325 (6th C¥990).
%91d. at 1003.

d.

32Dkt. No. 31, at 1 (citing Fed. R. Civ. P. 12(b)(1)).
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thatAdvantage could not assigs fraud claims to Bigpayot#s a matter of Utah la? Neither
theory, however, provides a basis for dismissahis stage

Mr. Soarsfirst argues that Bigpayout faileéd providefair notice or a factudbasis for
asserting Advantage’s claim$he court disagreed-acially theComplaintprovides notice of
the basiof standing by allegingn two separate paragrapkisat Advantage assigned its clam
to Bigpayout®* AlthoughMr. Soaresappears to chahgethe factual basisf the assignment,
Plaintiffs submitted an affidavit describirige means by whicBigpayout acquired Advantage’s
assets and liabilities® as well asa copy of théAssignment of Rights throughwhich
Advantagdransferredo Bigpayout'any and all assetancluded the right to enforagontractual
obligationson Advantage’s behaff Basedonthe allegations contained in tB®mplaint and
theexhibitsproffered by Bigpayout, theourt concludethatBigpayoutadequately afigeda
basis for standing aresented sufficient evidencedorvive a motion to dismiss under Rule
12(b)(2).

Mr. SoaresextargueghatUtah law bars the assignment of fraud claiths/Vhile Utah
courts recognize that “a mere naked right to recover for isaniot assignableas amatter of
law,? the court concludes thdtis case presents an exception to the general rule.

The Utah Supreme Courcently discusselimitationson the assignment of fraud claims

in Westgate Resorts, Ltd. v. Consumer Prot. Grp. EL G Westgatecustomers who claimed to

33 SeeHolt, 46 F.3dat 1003(permitting facial and factual challenges to subject matter jurisdiction)
% Dkt. No. 19, 11 22, 81.

*Dkt. No. 321, at 1.

% Dkt. No. 322.

%" SeeDkt. 31, at 58.

3 Westgate Resorts, Ltd. v. Consumer Prot. Grp.,,12022 UT 55, § 33, 285 P.3d 12109.

#¥1d.
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have been defrauded by a large real estate timeshare company assigned their clatthegain
company to a consumer protection group, which subsequently brougft $hi. trial court
dismissed a Utah Consumer Sales Practices Act claim, concluding thahsuener group
lacked standing to assert a claimat sounded in frautf. The Utah Supreme Court reversed,
favorably citing other cases in which Utah courts had permitted the assigoina@ndction for
fraudwherethe party asserting the claseekso recovemproperty’? The Court reiterated that
the “rule of nonassignability no longer extendsath actions arising [in tort]” and “an
assignment is upheld when it carries with it a subsisting substantial rigiaerty independent
of the right to sue for fraud’® Becausehe consumer group sought the return of money spent
individual customers, the Coueldthat the claims were assignable as a matter of faw

In this case, Bigpayowstclaims are a far cry from “a mere naked right to recover for
fraud.” RatherBigpayoutseeks to recovaroperty in the form opaymentdgo third-party
affiliates who were paid to direct Internigffic and profitto Defendars.*® Similar toWestgate
Bigpayout seek# recovemproperty expended as a direct result of Mr. Séarepresentations
As in Westgatethe recovery itsel§ounds ircontract andraud*” Recognizing that the “trend of

judicial opinion has been to enlarge rather than restrict the causes that msigtedssthe

401d. 19 27.
“11d. 19 2932

“21d. 11 3336 (“[S]ound legal principles [persuade us] an assignment is upled it carries with it a subsisting
substantial right to property independent of the right to sue for fraud.”).

31d. 1 33 (internal quotation marks and citations omitted) (alteration in original).

*41d. 1 35;but seeGilbert v. DHC Dev., LLCNo. 2:08-CV-258, 2013 WL 4881492at *9-11 (D. Utah Sept. 12,
2013) (dismissinghree economic tort claims, because the assigned claims did “not expressly seekmherr
recovery of anyroperty(e.g., purchase money paid)”).

41d. at *10.
46 Dkt. No. 32, at 910.
4" Dkt. No. 19, 1 8a.23.



court concludes that Bigpayoatlequately allege® subsisting substantial right to property
independent of the right to sue for fradf. BecausdJtah lawdoes not prohibit the assignment
of a claimin this contextthe courtconcludeghatBigpayout has standing to assert Advantage’s
claims and denies Mr. Soares’s Rule 12(b)(1) motion.

[1. FRAUDULENT INDUCEMENT

Mr. Soaresnoves for dismissal of Plaintiff§taudulent inducement clasnarguingthat
(a)the economic loss doctrine acts as a bar to recovery for fraudulent inducdinBraintiffs
fail to plead frauduleninducement with particularitygnd (c)the Complaint does not articulate a
plausble fraudulent inducement claifi. The courtconsiderssachargument in turn.

A. The Economic Loss Doctrine

Mr. Soares argues that the economic togsbarsPlaintiffs’ fraudulent inducement
claims as a matter ¢dw, becauseoth Bigpayout and Finish Point purportedly seek recovery of
economic damagearising out of contractual obligations.

“The economic loss rule is a judicially created doctrine that marks the funtEdme
boundary between contract law, whidlofects expectancy interests created through agreement
between parties, and tort law, which protects individuals . . . from physical hampbging a
duty of reasonable caré® The rule “bars recovery of economic losses in negligence actions
unless the plaintiff can show physical damage to other property or bodily injurypeexehts
parties who have contracted with each other from recovery beyond the barfgairisks.”™*

Stated differently, the rule “bars all tort claims seeking recovery foragnix losses when the

“8 \Westgate Resort8012 UT 55, 1 33

“9Dkt. No. 31, at 917, 19, 2223.

*SME Indus., Inc. v. Thompson, Ventulett, Stainbaésgocs.Inc., 2001 UT 54, 7 328 P.3d 669
*1 Sunridge Dev. Corp. v. RB & G Eng'g, In2010 UT 6, { 28, 230 P.3d 1000.
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claims are not based on a duty independent of the contractual obligations betweeie$h&pa
Applying these general principles, federal and state courts have concludi thednomidoss
rule prevents recovery foregligent and intentional torts where théies between the parties
sound only in contract

Here, Plaintiffs allege that Mr. Soares and Mantex fraudulently inducéshAPoint and
Advantage into enteringontractuahgreements to provide services, and then fraundwyl
induced Finish Point and Advantage to continue providing servitgsr the agreemendgspite
significantoutstandng invoices To the extent that these claims arose prighéoformation of
the contract, thegreindependent of thduties the paies undertook upon formation of the
contractual agreement. As a result,ékenomic loss rule does not require dismissal of the
fraudulent inducement claim in its entirety.

At the same time, the court concludes that any claim for fraudulent inducemetverr
economic damages arising out of the Agreement oCtlsomer Service Agreement will be
barred by the economic loss rule, because Plaintiffs have not asserted a legmlehéapdent of
the contractual obligatiorefterthe parties entered intbe contracts In other words, neither
Bigpayout nor Finish Point may assert a fraudulent inducement claim for acsducthat
occurred during the period of time each was in a contractual relationship withx\damie.
Soares With thisconclusion in mind, the court considers whether each party steieatlaims

plausibly and with particularity, as required by Rules 8(a) and 9(b).

2 Anapoell v. Am. Express Bus. Fin. Coiyo. 2:07-CV-198 2007 WL 4270548at *6 (D. Utah Nov. 30, 2007)

> See, e.g., idGrynberg v. QuestaPipeline Co, 2003 UT 8, 11 483, 70 P.3d 1 (applying Wyoming version of
economic loss rule}dermansen v. Tasuli002 UT 52§ 17,48 P.3d 23%adopting and applying Colorado rule to
norn-intentional torts)see alsdreighard vates 2012 UT 45 2Q 285 P.3d 1168The economic loss rule
prevents recovery of economic damages under a theory of nonintentionaidora contract covers the subject
matter of the dispute.”).
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B. Federal Rule of Civil Procedure 9(b)

As discussed abova,party asserting fraud muatege the “who, what, when, where, and
how of the alleged fraud” and describe “the time, place, content, and consequédhees of
fraudulent conduct™ The purpose of this requiremésitto afford defendant fair notice of
plaintiff’s claims and the factuargund upon which [they] are based.”

U.S. ex rel. Lemmon v. Envirocare of Utah, lflastratesthe manner in which courts
should apply Rule 9(b) In Lemmonemployees brought a claiagainst a hazardous waste
disposal company for purportedly violagi the False Claim AGY The trial court dismissed the
claim, concludinghat the employees failed to satisfy the requirements osR(#¢,9(b), and
12(b)(6)® The Tenth Circuit reversed, holdititat the employeesatisfied the legal standard by
identifying the names and positions of employees engaged in the frauduleny, atgsaribing
the specific instances of contractual and regulatory breaches, docugrtastolates on which
potential violations took placetagingthe location of the violations, and providing factual details
describing how the fraudulent activity took plaéeAlthough thecompanypresented a series of
hypothetical questions that remained unanswered on the face of the complaiettth€i€uit

recognized that parties were not required “to provide a factual basis foratlegation” or

> U.S. ex rel. Lemmon v. Envirocare of Utah,.Ji§d4 F.3d 1163, 1171 (10th Cir. 201Biternal quotation marks
and citations omitted).

51d. at 1172 (quotingoch v. Koch Indus., Inc203 F.3d 1202, 1236 (10th Cir. 2000)) (alteration in original).
*°|d. at 1163.

*Id. at 116566.

*%d. at 1165.

*91d. (concluding plaintiff adequately pleaded a claim under the False Claims Act)
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include “all the necessary information” in every allegafidiRather a plaintiff “need only show
that, taken as a whole, a complaint entitled them teftelnder Rules 9(b) and 8(&).

Here, Bigpayout providesufficient facual information to satisfy Rule®particularity
requirement Bigpayoutalleged‘who” made the fraudulent representations by identifying Mr.
Soares aboth owner of Mantex and the individual who negotiated the terms ofgiteefent
with Advantage and the GardnéfsThe Complaint providedotice of “what” by describinthe
statements and representations made by Mr. Soares to Adv&hiagéso articulated “when”
the fraudulent aotity occurred by identifying the approximate dates of negotiations giviag ris
to the fraud®* Finally, the Complaint describes “how” the fraudulent inducement took place by
articulatingthe manner in which representations concerning Mantex’s adnildywillingnesgo
pay induced Advantagereliance® Accordingly, the court concludes thhe Complaint states
with sufficient particularity Advantage’s fraudulent inducement claim.

At the same time, however, the court concludes that the Complaint fails to articulate
Finish Point’s fraud claim with the requisite particularifithough the Complaint generally
allegesthatMr. Soares made similar representatitmfinish Poinf® the Complainfails to
specifically identify the date or subject matbé anyfraudulentrepresentationgrior to the time

framethat the parties enteréato the Customer Service Agreemé&htAnd the Complaint

®91d. at 1173.

®11d.; but seeDsborn v. BrownNo. 2:12CV-775, 2013 WL 1411781 (D. Utah Apr. 8, 2013)
2Dkt. No. 19, 11 10, 121, 2324, 26, 27, 30, 32, 37, 39, 102

®31d. 1913-18, 2933, 40, 44.

®1d. 1912-19, 3237.

®51d. 19 1517, 30, 46, 104.0.

%d. 1 105 (“Soares did the same with FPM in order to keep FMP handling custappert.”).
®71d. 19 6779.
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similarly fails to providedates or descriptions of the contesftmisrepresentations by Mr. Soares
after Finish Bint began providing its servic&%.Accordingly, where Finish Point has “not given
details showing the who, what, when, where, and how” of the alleged cpadustjuired by
Rule 9(b), the coudismisseginish Point's fraudulent inducement clafth.

C. Federal Ruleof Civil Procedure 8(a)

Mr. Soares argudbat Plaintiffsfail to stateplausible fraudulent inducement claims
becaus¢he Complaintdoes noexplicitly “claim that Advantage or Finish Point were ignorant of
Mantex’s alleged underpéalization”® In Utah aparty seeking tprevail on such alaim
mustprove that it actedréasonably and in ignorance of [the] falsity” of gtatemenf*

The court must assume the truth of factual allegations and applydisial experience
and common sense” when evaluatihg plausibility ofa particularclaim.”? In this case, the
Complaintincludessufficient factuakllegations fothecourt to conclude that Advantatgeked
knowledge of the extent to which Mantex and Mr. Spavere willing or able to pay for its
services™ For example, Bigpayout describes in detail the negotiations and representations t
allegedlyinduced Advantage’s conduancluding Mr. Soares’s representations about his track
record, Mantes ability tocover costs, and his personal promise to pay outstanding invoices—in

short, the fraudulent promises went beyond mere undercapitaliZatBigpayout also alleges

%8 See idf 78.

%9 SeeOsborn v. BrownNo. 2:12-CV-775, 2013 WL 141781 at *4 (D. Utah Apr. 8, 2013jreaching similar
conclusion where party referred to collective groups of defendants wjghmuiding detail or specifics).

ODkt. No. 31, at 19.

" Daines v. Vincent2008 UT 51, 1 38190 P.3d 126@quotingArmedForces Ins. Exchv. Harrison, 2003 UT 14,
16, 70 P.3d 35).

2 Ashcroft v. Igbal556 U.S. 662679(2009) Bryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008)
" Dkt. No. 19, 1112-18, 37-39, 7879, 10012.
1d. 19 1218.
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thatAdvantage relied on Mr. Soares&presentation§. Assuming the truth of the allegati®in
the Complaint, a reasonable juror could conclude that Advantage acted reasonably and in
ignorance of the falsity of the statemenitdr. Soares invites the cduo draw a contrary
conclusion, but such a consideration would be inappropriate at this stage of the pro€eeding.
Accordingly, the court concludes that Rulga) doesnot provide a adequatéasisfor
dismissingBigpayout’s fraudulent inducement claim.

In contrastthe court concludes that Finish Point’s allegations fail to give rise to a
plausible fraudulent inducemeciaim.”” As discussed abovihe economidoss rule operates as
a bar to any tortlaims arising out of the Customer Service Agreem&rBtatel differently,
where Finish Point fails to allege any independent duty arising after then@rsService
Agreement, the rule limits Finish Point’s claimprecontract representationsiere, Finish
Point failed tanclude in the Complairdny factual alleg#ons of fraudulent statements that
inducedactsprior to the formation of th€ustomer Service Agreemefit.The Complaint’s
description of Finish Point’s relationship with Mr. Soaeslsodevoid ofthe types of factual
allegations that would permit awart to “infer potential victory® As a resultRule 8(ajlso
requiresdismissal ofFinish Point’s fraudulent inducement claim.

V. MISREPRESENTATION
Mr. Soares argues that the economic loss rulePlarstiffs’ negligent misrepresentation

claims. Therule provides that “a party suffering only economic loss from tieadh of an

51d. 11 11012.

5 Dkt. No. 31, at 19.

" See, e.gOsborn v. BrownNo. 2:12-CV-775, 2013 WL 141178%t *4(D. Utah Apr. 8, 201B
8 SeesupraPartlll. A.

"9 Dkt. No. 19, 11 6779.

8 Bryson v. Gonzale$34 F.3d 1282, 1286 (10th Cir. 2008)
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express or implied contractual duty may not assert a tort claim for suchch épsant an
independent duty of carender tort law.®*

Under Utah lawa party seeking to prevail on a negligent misrepresentelaom “must
demonstrate the existence of a duty running between the p&fti€aiirts interpreting this
requirement have concluded that a misrepresentation or omission is actionabWbena the
“defendant has a dyito disclose” or “there exists a duty to spe&k.For example, iBmithv.
Frandsen the Utah Supreme Court concludiadtta material omission could give rise to liability,
but only after the Coulteldthatpolicy considerationgistified imposingalimited duty on real
estate developers to disclose discoverable defects to remote puréhasers.

In this case, Plaintiffs argue that Mr. Soares and Mantexadaty to spealbecause they
possessed superior knowledge on matters relating to their finamgéiseir ability to perform
underanycontract®™ In support of this proposition, Plaintiffs citeFast Security Bank N.A. v.
Banberry Development Corm case in which th&tah Supreme Court describedgeneral
termsan individual’s responsibilitjo disclose the trutf® Plaintiffs also appear to suggest that
Smithv. Frandsenmposes an independent duty on evaggotiatingparty to disclose any and
all material facs. But thisis far too broad an interpretationthe Smithcourtsimply recognized

that the duty to disclose attached only if policy considerations or the partagmship gave

8 Hermansen v. Tasuli®002 UT 52, { 1648 P.3d 23%citation omitted)emphasis in original)Plaintiffs briefly
argual that the economic loss rule does not extend tepasties to a contracfThis is not so.Davencourt at
Pilgrims Landing Homeowners Ass'n v. Davencourt at Pilgrims Landing20Q@ UT 65, 1 23221 P.3d 234see,
e.g, Aclys Int'l v. Equifax438 F. App'x 689, 691 (10th Cir. 2011)

82 Smith v. Frandser2004 UT 559 9,94 P3d 919
8d. 7 11.

81d. 11 1417; see alsdHermansen v. Tasuli®002 UT 521 1820 (recognizing independent legal dutyioénsed
real estate professional to disclose known material defects in property).

% Dkt. No. 32, at 24.
8% First Sec. Bank dfitah N.A. v. Banberry Dev. Carp786 P.2d 1326, 1331 (Utah 1990)
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rise to aduty—it does not stand for the proposition ttregduty exists in everinteraction®” In

fact, Utah courts have declined to recognize a duty to speak “where the partetsatieed
length, and where the underlying facts are reasonably within the knowledge of tieth'f&
Here, the partieengaged in an arslength transactia For nearly a month, the parties
negotiated the obgtives of their agreement attte payment term&? Thefactual allegationin
the Complaint neithesuggest nor expressly allege the existence of a fiduciary relatiodsiap.
Plaintiffs donot cite a single casin which a Utah court recognized an independent duty to
disclose for parties entering inbo negotiating similar commercial arrangementie only legal
duties apparent on the face of the Complargeout of contract negotiations and performance.
In the absence of an independent legal duty, the court concludes that Plaintifi€nteg
misrepresentatiotheoryfails to state a actionablelaim.*
V. ALTER EGO
Mr. Soares argues thRtaintiffs’ alteregoclaimfails to satisfyRule 8(a).As discussed
above, “only a complairthat states plausible claim for relief survives a motiondismiss.®*

Accepting the truth of the Plaintiffs’ factual allegations, the court conclindeshe

Complaint adeqgatelyallegesa basis for recovery under tdectrine of alter egaat least for the

871d. at 133334 (concluding absence of fiduciary relationship or special circumstéoreesosed duty to disclose).

8 Sugarhouse Fin. Co. v. Anders@10 P.2d 1369, 1373 (Utah 19§0) nder such circumstances, the plaintiff is
obligated to take reasonable steps to inform himself, and to proteetmisterests.”).

8 Dkt. No. 19, 11 122, 6768.

% plaintiffs briefly argue that Mr. Soares’s voluntary assumption of Mantex’s dlverise to an independent legal
duty, and that his failure to make these payments constituted a breashdftirto exercise due care in performing
the voluntarily assumed duties.” (Dkt. No. 32, at 2Blintiffs fail to cite a Utah decision that suppgditiding an
independent duty in this conteXtVhile thisspecific aspect of the claim appears to sound in negligence, radher th
misrepresentation, tteourt concludes thét neverthelesarises out of contractual obligations and falls squarely
within the economic loss ruleBecause the court concludes that the economic loss rule requires dismiesad, it
not consider whether Rule 9(applies as an independent bar to Plaintiffs’ misrepresentation claims

1 Ashcroft v. Igbal556U.S. 662, 63 (2009.
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purposes of Rule 8(a). In Utahe doctrine of alter egs “not an independent claim for relief;
rather, it is a theory of liability® When considering whether alter ego supplies a basis for
piercing the corporate vetpurts consider (a) whether there is a “unity of interest and ownership
[such] that the separate personalities of the corporation and the individual no aatjearel
(b) whether “observance of the corporate form would sanction a fraud, promoteénjostn
inequitable result would follow?® The Utah Supreme Court adopteteight factor tegor
analyzingalter egaclaims

(1) undercapitalization of a ormaan coporation; (2) failure to

observe corporate formalities; (3) nonpayment of dividends; (4)

siphoning of corporate funds by the dominant stockholder; (5)

nonfunctioning of other officers or directors; (6) absence of

corporate records; (7) the use of the coaion as a facade for

operations of the dominant stockholder or stockholders; and (8) the

use of the corporate entity in promoting injustice or fraud.
Thesefactors “should be viewed as non-exclusive considerations and not dispositive
elements.®

In this case, the Complaiatticulates a sufficient factual basis for applying the alter ego

doctrine. The Complaint provides a plausible basis for concluding thraty of interests
existedbetween Mr. Soares and Mantex. For example, Mr. Soares represiemsetf as the
owner of Mantex, negotiated on Mantex’s behatftered into agreemersthe company’s

behalf purportedly exercised control over the company, and promised to persmneaty

Mantex’s outstanding obligatior?8. Assuming the trutbf theallegations describinkis role

92 Jones & Trevor Mktg., Inc. v. Lowr2012 UT 399 6 n.1.284 P.3d 630White Family Harmony Inv., Ltd. v.
Transwestern W. Valley, LL Glo. 2:05CV-495 2005 WL 2893784at *5 (D. Utah Oct. 31, 2005)

% Lowry, 2012 UT 39, 1 14.
1d. 1 16 (quotingColman v. Colman743 P.2d 782, 786 (Utah Ct. App. 1987)
S1d. 7 17.
% Dkt. No. 19 1912-18,21,26, 2930, 3233, 39, 44, 46, 47, 5B5.
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within Mantex and in the negotiations, itastirelyplausible that observance of the corporate
form would sanction fraud or lead to inequitable resultscaBse these factual allegati@ne
“enough . . . for a court to infer potential victgrshe court finds that the Complaint states a
plausible basis for recovering under alter ego theory/

VI. CONVERSION

Finally, Mr. Soares argues that Plaintiffs’ conversion claim failstabe a plasible claim
under Rule 8(a). After careful consideration, ¢tbart agrees.

In Utah, conversion requires “an act of wilful interference with a chattegwihout
lawful justification by which the person entitled thereto is deprived of its use asegsam.®®
Because conversias intended to remedy anterference with a possessory rightproperty“a
party alleging conversion must show that he or she is entitiethtediatgpossession of the
property at theime of the alleged conversion” anthé right to maintain the action may not be
based upon a right to possession at a future tithélthough“money represented by a general
debt cannot be the subject of conversion, an exception is recognized for misapprojnidded f
placed in the custody of another for a definite applicatt6h.”

As a preliminary matter, the court concludes thaetteeption to the general rule has no
application here. Unlikeasesvhere golaintiff placesfunds in a third party’s custody for a

particular usewhich the third partyphen misuse$ thefunds in questiomerepurportedly came

" peterson v. Grishan$94 F.3d 723, 727 (10th Cir. 2010).
% State v. Twitchell832 P.2d 866, 870 (Utah Ct. App. 1992)

% Fibro Trust, Inc. v. Brahman Fin., Incl999 UT 13, 1 20974 P.2d 28ginternal quotation marks and citations
omitted)(emphasis in original)

19 Twitchell 832 P.2d at 870.
11 5eee.g, Boyd v. Wimes564 S.W.2d 596, 599 (Mo. Gtpp. 1984)

-17-



from Mantex’s customersMoreover, theComplaint fails tadentify funds that Advantage or
Finish Point placed witMantex for a particular usa definite application

More impatantly, the Complaint fails to state a plausitaletual basis for satisfying an
essentiablement of conversiorn immediate pssessory interesas opposed to a right to
possession at a future timBuring oral argument on the motion, counsel suggettatthe
merchant account used by the partjase Bigpayout an immediate and possessory interest in the
funds. Yet, the Complaint itself contains only two cursory references to mercoanhes >
Themere mention of enerchant accoum$ not enough to create a plausible immediate
possessory interest.n& onlyspecific referencen the Complainto an immediate possessory
interest is framed as a legal conclusion, which this court is instructed to dilsndgn
evaluating the plausibility of a claim at this stage of the procegfing/herethe “four corners”
of the Complaint fail to provide any other factual basis for inferring an immeahalte
possessory interest in a third-party’s account, the coust dismisshe conversion clain®*

CONCLUSION

For the reasons stated above, Mr. Soaraston to dismiss iISRANTED IN PART
andDENIED IN PART. The courtDISMISSESWITH PREJUDICE the following claims
against Mr. Soares: the Third Cause of Actitre Seventh Cause of Action, and Bigpayout’s
Second Cause of Action to the extent it is based on post-contract formation coffgeicburt
alsoDISMISSESWITH PREJUDICE Finish Point’s Second Cause of Action against Mr.

Soares

102 pkt. No. 19, 1 30, 165.

193 5ee id{ 168;Ashcroft v. Igbal556 U.S662, 6792009)(“While legal conclusions can provide the framework
of a complaint, they must begported by factual allegations.”).

1%4Mobley v. McCormick40 F.3d 337, 340 (10th Cir. 199¢4)he nature of a Rule 12(b)(6) motion tests the
sufficiency of the allegations within the four corners of the compédter taking those allegations as tfle.
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SO ORDERED this 14thday ofOctober,2014.
BY THE COURT:

A

ROBERT//. SHELBY
United States District Judge
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