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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION
Plaintiff, MEMORANDUM DECISION
AND ORDER
VS.
DIRECT MORTGAGECORFORATION, Case N02:12¢v-011894C
Defendant.

In this breackof-contract case, JPMorgan Chase Bank, N.A., (Chase) claims Direct
Mortgage CorporatiognDirect) has failed to fulfill its obligations under two separate contracts.
The 2004 contracts governed how Direct woatihinateresidentiaimortgagdoans that Chase
would eventually purchase. Chase intended to sell at least some of these loangrnvestoss
like Fannie Mae and Freddie Mac (collectively and individudigencies”). Over time the
Agencies, claimig errors in origination and defects in the loan applications, demamaked
Chasepaythemfor certain loan costsAfter Chase paid the Agencié€hasenow turns to

Direct seelng recovey of damages and specific performance.

! On some loans, Direct disputes whether Chase paid the Agencies or if Chase paid some
third party entity.
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Both Chase and Direchoved for summary judgment on all claims involving sixteen
loans. The court, having considdthe parties’ written and oral argumerfiadsgenuine issues
of material facts existhich preclude summary judgment. Accordingly, the court denies both
motions.

Because th outcome of this lawsuit dependstbe factual and sometimes complex
guestion of whether Direct breached these contracts, the court bifurcatessihie daa
separates the breach issue fromdtierdamages and causation, indemnificatiand specific
performancessues The sole issue to be addressed adémeriaryl1, 2015 bench trial wilbe
the question oivhether Direcbreached the contracts when selling the sixteen loans. After the
court makes its findings and conclusions regaydhe breach element, the parties may reassess
how to proceed on the subsequent issues.

FACTUAL BACKGROUND

In 2004, Direct and Chase entered into the “Correspondent Origination and Sales
Agreement (COSA), whichcontrols howDirect originaesandlatersells residential mortgage
loans to Chasand is governed by New Jersey lawAlso in 2004theyentered into the
“Correspondent Agreement: Home Equity/Correspondent ProgitdBCA), whichcontrols
how Direct's makesand sel home eqity loans to Chasand is governed by Delaware l&wn
this lawsuit,Chase raises clainmslating tosixteen individual loans—the first fourteen loans

were originated and sold under the COSA, and the final two under the HECA.

2(COSA1, 17, ECF No. 52-1.)
3(HECA 1,11, ECF No. 52-2.)



COSA Provisions

Chase clans thatDirect originated the fourteen COSA loans imanner that breached
the COSA. Chaseontends thaDirect originatied loansthat @) did not comply wittChase’sor
its investor’s “regulations, requirements, and standards”; (b) were uniresueiadl (¢ that were
not based otrue, complete, and accuratecumentation.Chase also argues that Direct
breached the COSA by failing to indemnify Chase’s loaselsrepurchasthe loans.

Chase’s primary claims of breach of the COSA are based on three provisions—
subsections (C), (D), and (L) of section 4.2:

After due and diligent investigation and inquiry, [Direct]
further represents and warrants to Chase that as of the Purchase
Date:

C. All Loans purchased by Chase comply with all of
the FHS VA, GNMA, FNMA [Fannie Mae], FHLMC [Freddie
Mac], Chase, and applicable private investor regulations,
requirements, and standards, and all representations and warranties
required to be made by sellers therein are hereby made by [Direct]
to Chase;

D. ... [A]ll Conventional Loans are insurable by
private mortgage insurers, when required, and an appropriate
certificate or other evidence of such insurance will be issued by the
insurer. . ;

L. No representation, warranty or written statement
made by Correspondent in this Agreement, nor any application,
documentation schedule, exhibit, statement or certificate furnished
to Chase by [Direct] contains any untrue statement of material fact
or fails to state any material fact which could render such
statement misleading. All information contained in the Credit File
or Loan File is true, complete and accurate; Correspondent is not
aware of any fact not set forth in the Credit File or Loan File which
Chase might reasonably consider to be adverse to the approval of
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the loan, or would make the Loan ineligible for sale in the
secondary market;

All of the representations and warranties set forth in Article
IV shall survive and continue in force for the full remaining life of
the Loan and are made for the benefit of Chase and its successors
and assigns.

(COSA § 4.2, ECF No. 2-2.)

Chasealsoclaimsbreachof two provisions requiring Direct to indemnify losses and
repurchase loansChase seeks indemnificatitor Loans 1 through 9 and Loan 11 under
section5.4, whichreads:

Correspondent hereby agrees to indemnify, save, and hold
harmless Chase, its successors and assigns, from and against any
and all losses, damages, fines, costs or expenses of any nature,
including loss of marketability and attayis fees and costs,
resulting from breach of any representation or warranty, covenant
or agreement, made by Correspondertis indemnification shall
survive any termination or cancellation of this Agreement.

(COSA § 5.4, ECF No. 2-2.)

Chase also claims Direct must repurchase Loan$2,a.3, and 14 under section 5.2,
whichreads:

Upon the occurrence of any of the following events,
Corresponderagrees to immediately repurchase the related Loan
(or Property if title thereto is held by Chase) & Repurchase
Price:

D. Chase repurchases any Loan previously conveyed,
transferred, or assigned by Chase to any tharty due to defects
which existed prior to, or arose as a result of an occurrence on or
before the Purchase Date;



E. The LoanFile or Credit File contains any
Fraudulent Document regardless of whether or not such Loan is
delinquent.

(COSA § 5.2, ECF No. 2-2.)
Il. HECA Provisions

Regarding thewo HECA loans Chase claims Direct breached the HE@#Aler sections
2.01 and 5.03(bwhenit sold Chase Loans 15 and 1i6also claims Direct breached section
6.01 when it refused to repurchase hibinloans.

Under HECA“Eligible Loans$ are defined as “Equity Loans that comply with the terms
and conditions of this Agreement and the Guidaithed to [Direct] and that meet the pricing
parameters of the applicable rate sheet or other means of communicating@unchtion
periodically to [Direct] . . ..” (HECA 8 2.01, ECF No. 2-3The HECA agreement further
provides:

As to each Eligiblé.oan closed in accordance with Section
2.04 and purchased by Chase, [Direct] makes the following
continuing representations and warranties to Chase:

(b)  The Loan File submitted by [Direct] to Chase with
respect to an Eligible Loan contains a tamel complete copy of
the credit application as submitted to [Direct]; the credit
information relating to the obligor(s) (“Obligor”) and any
guarantor was compiled by [Direct] through use of generally
accepted credit investigation procedures, includinghbutimited
to inquiry to local and national credit reporting agencies as
approved by Chassuch Loan File contains all the material
information obtained by [Direct] as a result of its credit
investigation; and all such material information is correct,
complete and not misleading and no information necessary to
make such information not misleading has been omitted therefrom



(HECA § 5.03, ECF No. 2-3.pimilar to the COSA, the HECA aotains a repurchase provision:

At Chase’s option, after the expiration of the cure period
pursuant to section 4.04, [Direct] shall repurchase from Chase any
Eligible Loan for which full, complete and correct documentation
is not timely provided. At Chase’s option, [Direct] shall also
repurchase an Eligible Loan orstitute such loan with another
Eligible Loan satisfactory to Chase with respect to which there has
been a breach of any representation or warranty contained in this
Agreement.

(HECA § 6.01, ECF No. 2-3.)
ANALYSIS
A movant for smmaryjudgment bearshe initial burden of making a prima facie
demonstration of the absence of a genuine issue of material fact and entittejodgtnent as a

matter of law” Libertarian Party v. Herrey®06 F.3d 1303, 1309 (10th Cir. 20q@iXing Fed.

R. Civ. P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986dhe movant willnot bear

the burden of persuasion at trialngednot negate the nonmovasttlaim Instead, the movant
need only point out a lack of evidence on an essential element of the rarimolaim. Id. If
this initial burdenis met “the burden then shifts to the nonmovantdet forth specific facts
from which a rational trier of fact could find for the nonmovarid. (citing Fed.R. Civ.

P.56(e);Lujan v. Natl Wildlife Fedn, 497 U.S. 871, 888—-90 (199@kelotex 477 U.S. at 324).

When establishing those facts, the nonmovant must then refer to affidavits, dapositi
transcripts, or specific exhibiteat are incorporated in those documends. (citing Adler v.

Wal-Mart Staes, Inc, 144 F.3d 664, 671 (10th Cir.1998)).

When reviewing motions for summary judgment, the cowrstview all “evidence and

draw reasonable inferences therefrom in the light most favorable to the Hanthdarrison



v. Gambro, Inc., 428 F.3d 933, 935 (10th Cir. 200&0d “[c]ross-motions for summary

judgment are to be treated separately; the denial of one does not require the ajrattief”

Buell Cabinet Co., Inc. v. Sudduth, 608 F.2d 431, 433 (10th Cir. 1%&)cross rations for

summary judgment, the courtay “assume that no evidence needs to be considered other than
that filed by the parties, but summary judgment is nevertheless inappropriafriied remain

as to material facts.Atlantic Richfield Co. v. Farm CretiBank 226 F.3d 1138, 1148 (10th Cir.

2000).

In its Motion for Summary Judgmer@hasesubmitsclaims for relief based on breach of
contract, indemnification, and specific performance. The bre&cbntract claims cover all
sixteen loans as they relate to the COSA and HECA. Direct sos@s general defensiesits
Motion for Summary Judgment and Memorandum in Oppositiahwarrantiscussingefore
the court addresses the elementthetlaims for relief
l. Direct’s Claimed Defenses

A. Delegated Authority

Direct points to language found in agreements signed in conjunction with the COSA and
HECA to argue that it possessed discretion to oven@tain requirementsThe other
agreements wettitled “ Delegated Underwriting AddendtinDUA).* Direct sigred these
addendum agreements on the same days it signed the COSA and HECA. Paragraph 2 of eac
addendum agreement memorializes Chase’s grant of authority to Direct:

2. Grant of Authority. Chase hereby grants
Delegated Underwriting Authority to those underwriters of

* (ECF Nos. 52-1 at 21-23, 52-2 at 14-17.)
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[Direct], as submitted to Chase, which may be revised from time to
time. Chase agrees that so long as [Direct]'s Delegated
Underwriters’ Delegated Underwriting Authority remainseffect,
Chase shall purchase Loans originated and underwritten by
[Direct]'s Delegated Underwriters, in accordance with the terms
and conditions set forth in the Agreement, the Chase
Correspondent Manual, and this Addendum.

(DUA to COSA para. 2, ECF N&2-1; DUA to HECA para. 2, ECF No. 52-2The term
“Delegated Underwriting Authority” is not defined in the DUASs, the COSA, or the AlE@&Nd
despite language Chase’s underwriting guidelines saying the underwriter has “respaotysibili
use sound judgment . . . in making lending decisions” (ECF No. %2-3and saying
underwriters may “validate loans with ineligible responses” after “cit[ingyé&ason the loan is
deliverable to” the Agencies (ECF No.-38 at 2), Direct has not pointed to anygaagewithin
the COSA or HECAhat says the delegated authority supersedes the representations and
warranties made in section 4.2 of the COSA and sections 2.01 and Di0B@HECA.

Also, the plain meaning of the representations and warranties about loan iornginat
made in the COSA and HECA are not displaced by the quoted language of the gumidhipe
the Rule 30(b)(6) deposition of Chase. “Where the contract or agreement is unambiguous,
parof] evidence of prior inconsistent terms or negotiaisnnadmissible to demonstrate intent

of the parties.”Harley-Davidson, Inc. v. Morris, 19 F.3d 142, 148 (3d Cir. 1994). Accordingly,

this defense does not help Direct.

B. The Life-of-the-Loan Survival Clause

Direct points to the final line of section 4.2 of the COSA: “All of the representations and
warranties set forth in Article 1V shall survive and continue in force fofutheemaining life of

the Loan and are made for the benefit of Chase and its successors and a&3@84 § 4.2,
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ECF No. 52-1at 12.) Directasks the court to recognize iampliedbaragainstChase seeking
contract remedies immediately afle€COSA loan has been forecldse modified>
New Jersey law instructs courts to give words their “ordinary meanbeerhurst

Estats v. Meadow Homes, Inc., 165 A.2d 543, 551 (N.J. Super. Ct. App. Div. 1960). Courts are

to look “solely into the intent which is expressed or apparent in the writidgat 550. The
document should be read “as a whole in a fair and common sense mathaehy’ex rel.

Dowdell v. AbdulMatin, 965 A.2d 1165, 1169 (N.J. 2009). Courts “should not torture the

language of a contract to create ambiguitg¢hor v. FMS Fin. Corp., 814 A.2d 1108, 1112

(N.J. Super. Ct. App. Div. 2002).

The ordinary and express purpose ofghevival clauses to allowcauss of actions
concerning representations and warrantiesxtend beyonthe normal statute of limitations
that is for as long as the loarmseoperaional. The Clause haso express language that limits
the time in which a suit may be filéd.

Like theDistrict Court for the Central District of Californreeld in a similar lawsuit

JPMorgan Chase Bank, N.A. v. Shea Mortgage, Mo. CV 13-9128 (C.D. Cal. Mar. 19, 2013)

(order regarding motion to dismiss), this court fails to read the langugerasy suit

immediately upon the foreclosure or mod#iion of a loan

® (Def.’s Mot. Summ. J. 18-19, ECF No. 50.)

® New Jersey law generally allows tidimitation clauses Ribeira & Lourenco Concrete
Constr., Inc. v. Jackson Health Care Assocs., 554 A.2d 1350, 1353-54 (N.J. Super. Ct. App. Div.
1989). But, if the time-limitation were unreasonable, the clause would be unenfordeatle
Fire Prot. Corp. v. First Indem. of Am. Ins. Co., 678 A.2d 699, 706 (1996) (“Such a severe
restriction on [the Plaintiff's] ability to bring suit would be both unreasonable and
unenforceable.”).




C. The Requirements of Subsection 4.2(C)

Direct argues thatespite the language stibsection 4.2(C)t need not comply witthe
Agencies’requirements But Direct’s argument raiseguestions about what an Agency’s
requirements are in particular situasohe court will address both issues in turn.

1. The Needo Comply with Agency Requirements

Subsection 4.2(C) places at least five entities’ “regulations, requirenmehséaandards”
on the shoulders of Direct as it originated loans. Direct claimsutd bevirtually impossible
to comply with subsection 4.2J@ecaus®f the exigencies of originating loans without knowing
to whom Chase would eventually sell the I8aRrom that, Direct concludes it had no obligation
to conform tathe Agencies’ requirements.

For evidenceDirect claims Chase’s corporate ggse Nicole Brantadmitted to this

but the depositiotestimony does not say Diraoted not or could not comply with all the

’ Subsection 4.2(C) reads:

All Loans purchased by Chase comply with all of the FHS,
VA, GNMA, FNMA, FHLMC, Chase, and applicable private
investor regulations, requirements, and standards, and all
representations and warranties required to be made by sellers
therein are hereby made by [Direct] to Chase . . . .

8 (Def.'s Mem. Opp’n 57-58, ECF No. 57.)
° (Def.’s Mot. Summ. J. 10, ECF No. 50.)
10



different requirements when originating lodfisinstead Ms. Brantsaid Direct would always
know whichentity’s requirements to comply with befoitdfinalizeda loan™*

Direct also relie®n the declaration ofs Quality Control Manager, MiTimothy
Weber? In addition to the previous argumeng, &iso clairs that some of the entities’
guidelines conflict with ne another, “so it would likely be impossible for a particular loan to
comply with all guidelines... .” (Decl. of Timothy Weber  10.One could imagine how the
regulations, requirements, and standards of Fannie Mae, Freddie Mac, Ginnie Mhe, and t
othersmight conflict—that is, one of the entity’s requirements would be mutually exclusive of
the otherentity’s. If thatwerethe case, Direatould prove it by pointing to those regulations;
but it doesn't.

Direct’s evidence does not prove that it could not comply with an entity’s reqnism

after it had chosen a particulaan product to originate. Without more, the court will not

displace the ordinary meaning of subsection 4.2¢@&tley-Davidson, 19 F.3d at 14®irect
needed t@omply with the Agencies’ requirements.

2. The Meaning ofin Entity’s ParticulaRequirement

Despite the plain, ordinatgnguageof subsection 4.2(C), Direct and Chase disagree at

times about what a particular entitysquirement meang-or example, in the written and oral

9(1d. (citing Ex. C, ECF N052-3 at 131:17-133:12.))

1 (1d. (“And they're [i.e., Direct] not required to. They're required to underwrite to the
loan approval and product that they locked under and that they're delivering under.”).)

12 (Weber Decl. § 10, ECF No. 58; Def.’'s Mem. Opp’n 5-6, ECF No. 57.)
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arguments over whether Direct violated subsection 4.2(C) of the COSA in regaahtd (the
Bond loan) the parties disagreed about what Fannie Mae’s requiremerg

To resolve disputes about particular requirements, the widlise the same
interpretative methods on the Agency’s guidelines as the court does in inteyrptbtr
contracts. If the guidelines are unambiguous, the court will not accejpisexavidence to
override the ordinary meaning of the guidelines. And if there is ambiguity, thiewdbwveigh
the evidence from both parties to determine the regulations, requirements haiaddstaf the
particular entity.

D. Proving Insurability under Subsection 4.2(D)

Direct raises two defenses to the allegations of brietiDirect violatedubsection
4.2(Dy). first, that it satisfiedhe subsection because the loans were insoretthe date Chase
purchased the loan from Direeindit was only later that the insurancempanyrescinded their
coverage; and secortthat one rescissiotioes not prove uninsurability.

1. Insurance onhe Day of Sale

Direct argues that theubsection requires it ontg provide a loan that was insurable at
the time the representation and warranty was madéthough Direct did not warrant that the

loans wouldoreverbe insurable against all imagined circumstanlitee Direct’s hypothetical

13 (Def.’s Mem. Opp’n 13-15, 17—-18, ECF No. 57 (citing Def.'s Mot. Summ J. Ex. RR at
236:22-238:15, ECF No. 52-44; Weber Decl. § 12, ECF No. 58); Def.’s. Reply Mem. 14, ECF
No. 62.)

12



that Chase might stop paying the premitfrBjrect still warranted that the loan would be
insurable on the day Chase ghased the loan from Dirett

Chase points out that the insurance providers rescinded their policies, that is, they
revoked the policieab initio.*® The nature o& validrescissior-that is, relating iback to the
date of issuance—woulddicatethatthe policies wer@ninsurable on the purchase date. If the
insurance companies had instéawcinated the policies without relating the decision back,
Direct’'s argument would hawaoremerit. As it is, Chase’s evidenoérescissiowill be
weighed aghecourt assegswhether Direct breached subsection 4.2(D) concermat) of the
particular loans

2. Rescissiorand Uninsurability

Direct also argues that onescissiorfrom an insurance compaigils to establish that
loan is uninsurablé’ In the context of a motion for summary judgment, the partyveaosthe
burden of proof at trial mugiresent sufficient evidence to establish a prima facie dage
providing evidence of amsurerrescindinga policy based onlefectsexistingat orignation,

Chase satisfiits obligation. The burden theshiftsto Direct, who must present “specific facts”

for the court to find for DirectLibertarian Party506 F.3cat 1309. If the basis of the insurance

providers’rescissios were without meritroif there areother insuerswho would have insured

14 (Def.’s Mot. Summ. J. Ex. RR at 236:22—238:15, ECF No. 52-44.)
15(COSA § 4.2(D), ECF No. 52-2.)

1% (PI.’s Reply Mem. 9-11, ECF No. 64 (citing Pl.'s Mot. Summ. J. Exs. A-31, A-65, F,
H, ECF Nos. 54-2, 54, 546).)

7 (Def.’s Mem. Opp’n 16, 19, ECF No. 57; Hr'g Tr. 59:2—6, ECF No. 80.)
13



these policies on the purchase date, Directsieeg@rovide specifitactsto support those
conclusions. Without it, the court finds argument unpersuasive.

E. Awareness of Incomplete or Inaccurate Inbrmation in Loan File.

Direct and Chase disagree about whether subsection 4.2(L) of the COSA requires Chase
to establish Direct’s awareness of a loan file not being true, complete yoataccThe second
sentence of the subsection reads:

All information, contained in the Credit File or Loan File is true,
complete and accuratiirect] is not aware of any fact not set

forth in theCredit File orLoan File which Chse might reasonably
consider to be adverse to the approval of the loan, or would make
the Laan ineligible or sale in the secondary market ..

Direct highlights this language to argue tBaiase must prove awareness to establish a btach.
UnderChase’dnterpretation, iefirst phrase provides an unqualified guaranty about the
truthfulnessof the borrower’s fileand the seconghrase independently refers to anfprmation
Directinformally obtained outside of the loan applicatgaperghatwould have alerte®irect
about the veracity of the borrower’s loan applicafidn.

Chase’s interpttation is unpersuasive. The unambiguous language and punctuation of
this sentence shows that the second phrase modifies the first phrase. To adopt Chase’
interpretation would make the second phrase meaningless.

The court agrees with Direclo show a breach of subsecti@r), Chase must prowbat
Direct was awaref—or at the very least, was willfully blin—inaccuracies or

misrepresentations in the loan files.

18 (Def.’s Reply Mem. 19, ECF No. 62.)
9 (Hrg Tr. 19:7-15, ECF No. 80.)
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Il. Breach of ContractClaims

The court will review therguments andvidentiary bases for each of the loans that
Chase claims breached the COSA and HECéans 1 through 14 are governed by the COSA
and Loans 15 and 16 by the HECA.

A. COSA Loans

Under New Jersey lavChase must prove “(1) a contract between the parties; (2) a
breach of that contract; (3) damages flowing therefrom; and (4) that tyestsing the claim

performed its own contractual obligations.” Frederico v. Home Depot, 507 F.3d 188, 203

(3d Cir. 2007). A breaching party “is liable for all of the naturaldaprobable consequences of

the breach.”Litton Indus., Inc. v. IMO Indus. Inc982 A.2d 420, 442 (N.J. 2009). To be
compensable, a “loss must be a reasonably certain consequence of the breach, dheexact
of the loss need not be certairid.

The parties agree thdte COSAbecamea contract between Chase and Direct after
agreement was assigned to Ch&s&hey disagreed about whether the contract was breached.
The court will address each loaeparately

1. Loan 1 (Bond)

Relying onsubsection 4.2(C) of the COSA, Chase claintseactexistsbecause the loan
file did not comply with Fannie Mae’s requiremeritst is,thatthe property was an investment

property and the borrower waffiliated withthe builder** Direct admits the mperty was an

20 (PI.’s Mot. Summ. J. 6-7, ECF No. 49; Def.'s Mem. Opp’'n 5, ECF No. 57Rit'S;
Reply Mem.2, ECF No. 64.)

2L (PI.’s Mot. Summ. J. 8-9, ECF No. 49.)
15



investment property and the borrower was affiliated with the buifd&ut Direct maintains
through its interpretation and understanding of Fannie Mae’s requirements thatveebonay
have onénvestment property from an affiliated buildf&r At the motion hearing, even Chase
seemed to admihat an affiliated borrower islalved one investment property. Thelanguage
in Fannie Mae’s guidelines is ambiguous on this point.

In light of the above, the court concludes that this is an isdoe tesolved at triak-that
is, what are Fannie Mae’s regulations, requirememd standards in this situation, and did
Direct fail to comply with them.

2. Loan 2 (Lambson)

Chase claim¢hat Directbreachedsubsection 4.2(D) because the loan was uninsufable.
After the loan had been issued, Republic Mortgage Insurance Company rescinded thd loan a
claimed the loan was uninsurable at the time of origination because the borios@re and
assets were misrepresenfédChase alternatively argues that Direiciated subsection 4.2(L)

by providing an incomplete and inaccurate loan#il&hase does not claiBirectknew of any

22 (Def.’s Mem. Opp’n 67, ECF No. 57.)

23 (Id. (citing Weber Decl. J 13, ECF No. 58); Def.’s Mot. Summ. J. 13, ECF No. 50
(citing Fannie Mae Guidelines, Ex. YY, ECF No. 52-51; Direct Dep. Tr. Ex. RR at 209:21—
211:8, ECF No. 52-44).)

24 (Hrg Tr. 28:24—29:2, ECF No. 80 (“The guideline that's anéskere, it says the
borrower may not be—for investment properties, if you have more than one property, the
borrower may not be affiliated with the builder . . . .”).)

25 (Pl.’s Mot. Summ. J. 13, ECF No. 49.)

20 (Id. Ex. F at 2, ECF No. 54-6.)

2’ (Pl.’s Mot. Summ. J. 15, ECF No. 49.)
16



misrepresentatioff Direct provides documents that it relied on to verify the borrower’s income
and assets to refute the insurancapany’s conclusio® Direct also argues that Chase has
provided ncevidencecorroboratinghe insurance companyéssertions’ Both parties object to
the admission of the other’s evidence on hearsay grounds.

Genuine disputes exist abaudtether this lan was insurableyhether the file was
complete and accurate, and whether Direct was aware of any deficiencies in thie.|oetmefi
court will address these issues, along with the evidentiary objections,.at trial

3. Loan 3 (Lundy)

Under subsection 4.2(C}hase allegeBirect failed to comply with Fannie Maerales
about how to calculate monthly payments on certain revolving creditsfigoeimg the debtto-
income ratio** Direct argues thdannie Mae’s an@hase’s guidelineallow what it did in this
circumstancé? The parties disagree about what Fannie Mae’s regulations, requirements, and
standards arend the parties disagree about how the ttelsteomeratio should be calculated.
The court will hear evidence on arebolve these disputes at trial.

4. Loan 4 Magalang

Chase claims Direatiolated subsection 4.2(C) by failing to comply with Fannie Mae’s
guidelinestatingthat when a borrower uses an earmashey deposit to funthe closing costs or

down payment, the receipt of the deposit “generally should be verified by a photocopy of the

*® (Seeid.)
29 (Def.'s Mem. Opp’n 15, ECF No. 57; Exs. E, F, G, H, ECF No. 59-1.)
30 (Def.’s Mem. Opp’'n 14-15, ECF No. 57.)
3L (PI.’s Mot. Summ. J. 9-10, ECF No. 49.)
%2 (Def.’s Mem. Opp’n #10, ECF No. 57.)
17



borrower’s canceled check, although a written statement from the holder of the depos
acceptable.”(Pl's Mot. Summ. J. 10, ECF No. 49 (citing Fannie Mae Guidelines § X, 603.01,
Ex. C, ECF No. 54-6) Directargues that the guidelines do mequireverification andadmits
that it did not provide a photocopy of the chétknstead, it providea written statement from
the holder, buthe statemenwas not signed or initialetf.

Direct believe the earnesmoney deposit was nohadedespie a HUD1 Settlement
Statemenstatng the opposité® If the deposit @snot made, that suggestst this section of
the Fannie Mae gudinesis not applicable. flthe deposit wsmade, Direct did not comply with
Fannie Mae’s guidelines

Citing subsection 4.2(LChase asserts Direct breached because the Hdldzument
was not accurat®. Chasedoes noasserthat Direct knew about the inaccuracy at the tifhe.

At trial, the caurt will decide what Fannie Mae’s regulations, requirements, and standards
are in this situation, whether Direct congplwith those requirements, and whether Direct was
aware the loan file was inaccurate at the time.

5. Loan 5 Meiris)

Under subsectionsZ(D) and (L), Chase clainthe loan was uninsurable and the loan

file was incomplete becausiee borrower obtained new debt and propemrtgks before

33 (SeeDef.’s Mem.Opp’'n 10-11, ECF No. 57.)
34 (1d.; Weber Decl. 1 18, Ex. 8, ECF Nos. 58, 58-8.)
% (Def.'s Mem. Opp’'n 10-11, ECF No. 57.)
3% (PI.’s Mot. Summ. J. 16, ECF No. 49.)
¥ (Seeid.)
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closing® Chase does nallegethat Direct was aware ofémew debt or property at the tirfre.
Direct agues that two credit reports and a certification from the borrower at cleting
Chase’s evidence of the new debproperty*® Direct maintains the loan was still insurable,
even if the added debt and property existegart because it was a Staledome/Stated
Incomeloan andDirect complied with Chase’s underwriting criteffh.

A genuine disputexistsabout whether the borrower had obtained the new debt and
property, whether Direct knew about it, and how that madieict insurance eligility. Those
issues, as well abeevidentiary objectionsyill be addressed at trial.

6. Loan 6 Roelle

Under subsection 4.2(L),HasecontendDirect failed to provide a true, complete and
accurate loan file because the borrower did not include an existing loan and propesty on it
application*? Chase does not claim that Direct was aware of‘thBirect offers a credit report
to rebutChase’s evidencehat the borrower had the debt or propéftyt trial the court will

decide whether the new debt and property existed and whether Direct was aivareéhaf time.

3 (PI.’s Mot. Summ. J.13-14, 16—17, ECF No. 49.)
% (Seeid.)
0 (Def.’s Mem.Opp'n 16, ECF No. 57.)

“1(1d. at 16-17 (citing Weber Decl. J 19, ECF No. 58); Def.’s Mot. Summ. J. 14, 3435,
ECF No. 50.)

2 (P1.’s Mot. Summ. J. 17-18, ECF No. 49.)
* (Seeid.)
4 (Def.'s Mem. Opp'n 21, ECF No. 57.)
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7. Loan 7 Geaton

Under subsections 4.2(D) and (L), Chase claarbseach because the loan was
uninsurable after the insurance company rescinded the policy based on the boaiteged
misrepresented incont®. Chase does natlegeDirect knew about the misrepresentat{on.
Directclaims it verified the employment informatidh.The court will decide at trial whether the
loan was insurable, whether Direct was aware of the allegge@presentations, and the
evidentiary objections.

8. Loan 8 Tanne}

Under subsection 4.2(C), ChasegesDirect violated Fannie Mae’s guidelines by
failing to obtain an explanation or documentatiom ¢drge deposit made on Obé&ry 30, 2007,
when closing was on January 14, 20dg&annie Mae’s guidelines s&gnder must investigate
any indications of borrowed funds—such as . . . a recently received large degdsitDifect
argues, based on a report from Fannie Mae’s underwriting sytbi@nit,only needed to verify
deposits thaappeareadn the two monthly staments preceding the closifiy.

Whether Fannie Mae’s requirements mand&tigdct to verify the large deposit that

preceded the two monthly statements is a disputed questiarh will be resolved dtrial.

5 (P1.’s Mot. Summ. J. 14, ECF No. 49.)

*® (Seeid.)

7 (Def.'s Mem. Opp’n 18, ECF No. 57 (citing Def.’s Mot. Summ. J. Ex. RR at 288:8-18,
ECF No. 5244 (Direct Dep. Tr.)).)

“8 (PI.’s Mot. Summ. J. 11, ECF No. 49.)

9 (Def.’s Mem. Opp’'n 11-12, ECF No. 57 (citing Weber Decl. { 20, ECF No. 58; Def.’s
Mot. Summ. J. Ex. RR at 296:20-300:9, 301:1-25, ECF No. 52-44 (Direct Dep. Tr.)).)
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9. Loan 9 {Tran)

Under subsection 4.2(L), Chase claims Direct failed to provide a true, complete and
accurate loan file because the borrower misrepresémebrrower’'employment® Chase
does not claim Direct knew of the allegmisrepresentatior: Direct maintains that it
reconciled the inconsistencies in the loan application with two verificationspbgment,
which it provides’® The court will decide at trial whether a misrepresentation exigiedt the
borrower’'s employmat information whether Direct knew of any misrepresentation, and the
evidentiary objections.

10. Loan 10 Collard)

Citing subsection 4.2(LYChase allegethatDirect failedto provide a true, complete and
accurate loan file because the borrower allegetfyepresented his employmetitChase does
not claim Direct knew about the misrepresentatibhe borrower, on the October 5, 2007 loan
application stated thahe workedor a certain employebut Chase’s evidence shohis last
day of employment was August 15, 2007Direct disputesChase’sevidence, contending that

theborrower’s employment did not end on August 15, 2804t trial, the court willweigh the

0 (PI.’s Mot. Summ. J. 19, ECF No. 49.)

> (Seeid.)

%2 (Def.’s Mem. Opp’n 23, ECF No. 57 (citing Decl. of Philip R. Stein Ex. T, ECF No.
59-3).)

%3 (P1.’s Mot. Summ. J. 19-20, ECF No. 49.)

> (Seeid.)

%5 (1d. 20, Ex. S at 2:10-3:5, ECF No. 34Warner Dep.))

*% (Def.’s Mot. Opp’n 24, ECF No. 57 (citing Stein Decl. Exs. V, W, X, ECF No. 59-3).)
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conflicting evidence, hear the evidentiary objections, and decide whether the orrowe
misrepresented his employment information and what Direct knew about it at the time.

11. Loan 11 Kim-Galech

Under subsection 4.2(L), Chase claims Direct failed to provide a true, complete and
accurate loan file becautiee borrowemllegedlyfailed to inclide two loans and two properties
in the loan applicatiod’ Chase does natlegeDirect knew about the loans or properti@s.
Directdisputes whether the borrower obtained the additional loans and propefties closing
and provides a credit repasevidence’® At trial, the court willweigh the conflicting evidence,
hear the evidentiary objections, and decide whether the borrower faileduderaely loans or
properties and whadirect knew about it at the time.

12. Loan 12 (Ginther)

Pointing to subsection 4.2(D), Chase claims the loan was uninsuesizlede the loa
was a castout refinancdor a propertylying within adeclining market® Direct argues that the
insurance companyigscissiorwas in error and the dm was eligible for insuranéé. The court
at trial will weigh the conflicting evidence and argumeantddecide whether the loan was

insurable at the time.

7 (P1.’s Mot. Summ. J. 20-21, ECF No. 49.)

* (Seeid.)

%9 (Def.’s Mem. Opp’n24, ECF No. 57 (citing Stein Decl. Ex. Y, ECF No.%%redit
report)).)

% (PI.’s Mot. Summ. J. 14-15, ECF No. 49.)

®1 (Def.'s Mem. Opp’n 19, ECF No. 57 (citing Weber Decl. § 21.)
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13. Loan 13 Gutierre

Under subsection 4.2(L), Chase claims Direct failed to provide a true, complete and
accurate loan file becaudeetborrower failed to disclose a loan and a property itotre
application®® Chase does not claim Direct knew about the alleged loan and proh&igct
argues thaa credit report contradicts Chase’s evidefitet trial, the court will weigh the
conflicting evidence, hear the evidentiary objections, and decide whether the bdaibegeto
disclose a loan and property in the loan application and what Direct knew about tiraethe

14. Loan 14 Hoffman)

Under subsection 4.2(C), Chase claims Direslated Fannie Mae’s guidelines by
failing to obtain an explanation or documentation for a $13,434ef6sit madén the
borrower’s account> Direct argues that the guidelines did not mandate verifying the deposit in
part because it was not a large dep®siThe court at trial willweigh the conflicting evidence
anddecide what Fannie Mae’s requirements were in this situatidrwhether Direct complied

B. HECA Loans

Delaware law requires plaintiffs to establighist, the existence of the contract, whether
express or implied; second, the breach of an obligation imposed by that contract;caridehir

resultant damage to the plaintiff/LIW Tech., LLC v. Hewlett-Packard Co., 840 A.2d 606, 612

%2 (PI.’s Mot. Summ. J. 21-22, ECF No. 49.)

* (Seeid.)

% (Def.’s Mem. Opp’n25, ECF No. 57 (citing Stein Decl. Ex. AA, ECF No. &%redit
report)).)

% (PI.’s Mot. Summ. J. 12-13, ECF No. 49.)

% (Def.'s Mem. Opp’n 25, ECF No. 57 (citing Weber Decl. § 23, ECF 58.)
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(Del. 2003). Damages in a breaddf-contractaction, like a negligence action, dtemited to

those which were proximately caused by the offending paAw/ell v. RHIS, Inc., No. CIV.A.

02C-12-003WLW, 2006 WL 2686531, at *1 (Del. Super. Ct. July 28, 2006).
Again, no party disagrees that the HECA is not a contract. The dispute is over the breac
and theresultingdamage.

1. Loan 15 Eaves

Under subsection 5.03(Jhase claims Diredireached the contract becauserdvided
an incomplete or misleading loan applicationvhichthe borrower misrepresented its incoffe.
Chase also claims Direct breaclsatttion 6.01 ofhe HECA by refusing to repurchase the
loan®® Direct maintains that the stated income was not a misrepresentation becatsetixlp
bonuses ando Directdid not breach either sectih.The court at trial will decide whether the
stated income was a misrepresentation of income, Binatt was obligated to dat the time
undersectiors 5.03(b) and 6.01, and whether Direct complied.

2. Loan 16 Gorensen

Under sections 2.04nd 5.03(b)Chase claims that a breach occurred because Direct
provided ineligible loans to Chase along with incomplete informdficBhase argues that

Direct incorrectly calculated the borrowelsbtio-income raticand failed to verify certain

%7 (PI.’s Mot. Summ. J. 33—-34, ECF No. 49.)

%8 (Id. at 35.)

% (Def.’s Mot. Opp’n 47-50, ECF No. 57).

0 (Pl.’s Mot. Summ. J. 33—-34, ECF No. 49.)
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information’* Chase als@sserts that Direct breachsdction 6.01 wheBirectrefusedto
repurchase the loaf3. According toDirect, the eligibility standards were fluid at the time of the
closing and that this loan complied with Chase’s crit€tiBirect furtherargues thiits
calculations were correct, that it provided all the required informgatiah Chase had reviewed
the loan file before purchasing &nd that it had no obligation to repurchase the loAnrial
the court will decide whawas required of Direct at thiane, what calculations and information
should have been included in the loan file, esmether Direct complied.
CONCLUSION

For the assertions of breach, there remain genuine disputes that faciuiaé
determinatios. Trial is necessary to resolMeeise disputes. Because many of the subsequent
decisions about causation, damages, indemnification, and specific performilhhkely be
affected by the decisions about breach, and because deciding the element of liirbac wi
significant task in itslf, the court bifurcates the trial to hear only the evidence and argument on
the breach element of the breach of contract claim.

ORDER

For the foregoing reasons, the court DENIES both motions for summary judghtnent.

court bifurcateshe lawsuit and limits thssues to be addressed at the benahon

Januaryll, 2015.The sole issue to be argued at the scheduled trial is whether Direct breached

" (1d.)

2 (Id. at 35.)

'3 (Def’s Mem. Opp’n 44—47, ECF No. 57.)
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the contracts when selling the sixteen loans to Chale.parties should schedule a pretrial
conference with the court for early December.
DATED this24th day of September2015.

BY THE COURT:

NIV

TENA CAMPBELL
U.S. District Court Judge
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