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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAHCENTRAL DIVISION

GERALD JAMES FRALICK MEMORANDUM DECISION AND
ORDER GRANTING MOTION TO
Plaintiff, COMPEL (ECE No. 29
V. Case No0.2:12-cv-1210EJF
HENRY DAY FORD, Magistrate Judge Evelyn J. Furse
Defendant.

Defendant Henry Day Ford (“HDF”) filed this Motion to Compel on November 6, 2013.
(ECFE No. 27) HDF asks this Court to compel Plaintiff Gerald Fraliclstgpplement his
responses to certain Interrogatories aeduests foProduction. The Courhas carefully
considered the Motion and Memoranda submitted for and against HDF's Motion and GRANTS
the Motion?

Interrogatory No. 5

Interrogatory number fiyaen part,askedMr. Fralick to “[s]tate the nature of [his]
disability or illness.” (Mem. Supp., Ex. B at 9-HLF No. 27-2) Mr. Fralick responded:
“Multiple Sclerosis.” (d.) HDF argues this response is inadequate because it provides no
“information regarding his specific diagnosis or the specific symptoms odidgnosis.”

(Mem. Supp. 6ECF No. 27) The Court grees. Mr. Fralick asserts causes of action under the

! On January 30, 2013, the parties consented to proceed before the undersigned
Magistrate Judge pursuant28 U.S.C.8 636(c)andFederal Rule of Civil Procedure .73ECF
No. 11)

2 The Court determined it could decide the Motion based on the briefing and does not
need oral argumentSee DUCIiVR 7-1(f).
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Americans with Disabilities Act. Yet a diagnosisnaidltiple sclerosis alone does not constitute a
disability. See Sorensen v. Univ. of Utah Hosp., 194 F.3d 1084, 1086—89 (10th Cir. 1999)
(finding plaintiff with multiple sclerosis did not quatifis having a disability under the ADA);
see accord Flaig v. Hi-Line Elec. Co., No. 3:06€V-2090-P, 2007 WL 7708632, at *4 (N.D. Tex.
July 30, 2007(noting “[a] caacer diagnosis alone . . . does not constitute a requisite ‘disability’
within the meaning of the ADA”). Moreover,uttiple sclerosis affects individuals in different
ways. See, e.q., Sorensen, 194 F.3d at 1085-8@0 C.F.R. Part 4Q045ubpart P, Appendix 1, 8
11.09A-C (recognizing three forms of multiple sclerosi$hus, to answer the question tgp
the nature of [your] disability or illnessiMr. Fralick must do more than just identify his general
diagnosis. This Court ORDERWr. Fralickto supplement his response to disclose how his
multiple sclerosismanifests itseliwithin fourteen days of this Order’s entry.
Interrogatory No. 10

Interrogatory number ten ask®tf. Fralick to “[d]escribe the ‘reasonable
accommodations™ he refererttén his Complaint and to provide: “(a) The specific
accommodations which Plaintiff requested of Defendant; (b) The date of eaebtréquHow
the request was made; (d) Defendaiattions in response to Plaintéfrequest(s). (Mem.
Supp., Ex. B at 11-1ECF No. 27-2 Mr. Fralick responded with a narrative response to
subpart (ajhatidentifiesthe accommodations Mr. Fralick sought as a reduction in hours and
closer parking. 1¢l.) Mr. Fralick respoded to subparts Jidthrough (d)as follows:

(b) I made these requests immediatelerathe start of the new year in 2010

made them officially once per week, [to Jeremy Dayho avail, upuntil |
was fired on August 31, 2010.
(c) Each request was made verpalldidn’'t put them in writingoecause [Jeremy

Day] told me that I could trust him.
(d) The Defendant did nothing bugaalate his attempts to make mqet.
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(Id. (inserting Jeremy Day based on implication from response td HDEF argues Mr.
Fralick’s response remaiimscomplete because “[t]he specific informati@yuested regarding
the dates, methods, and HDF's response to the requests for accommodation weressgciddre
(Mem. Supp. 7ECFE No. 27)

The Court disagrees. Mr. Fralick’s answers, although not particularlyetkteespond
to each category of information HDF requestédbsent timely supplementation, Mr. Fralitsk
bound by his responses and cannot later introduce details he has not presently diSetosed.
Fed. R. Civ. P. 37(c)(1)

Interrogatory No. 20
Interrogatory number twenty astkMr. Fralick to “[d]escribe in detail the intolerable

working conditions” he experienced at HDF. (Mem. Supp., Ex. B &QE,No. 27-2 Mr.

Fralick responded by referring HDF to his response to Interrogatory nuembeltr. Fralick’s
Opposition Memorandum notes &lsoshould have directed HDF to his response to
Interrogatory number two, lich relates to lay witness testimony Mr. Fralick may introduce at
trial. (Opp’n Mem. 4ECFE No. 28)

The Court finds Mr. Fralick’s response to Interrogatory number twenty suffjci
although with the same caution that, absent timely supplementation, his response hirfate him
Fed. R. Civ. P. 37(c)(1)The Court does, howevédRDERMr. Fralick to amendhis response
to Interrogatory number twenty to include reference to his response t@datimy number two
within fourteen days of this Order’s entry.

Request for Production No. 4
Request for ProductiofiRFP”) number four askd Mr. Fralick to produce[a]ny and all

documents identified in Interrogatory No. 5.” (Mem. Supp., Ex. B aEZE No. 27-2) That
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Interrogatory askeir. Fralick about the “nature” of his disability aneleks*[a]ny written
documentation evidencing [Mr. Fralick’s] medical condition and treatmergdhér(ld. at 10.)
Mr. Fralick responded to the Interrogatory that his medical providers had all datsungd.)
Mr. Fralick responded to RFP number four that he has produced all documents in his possession,
which based on his response to Interrogatory number five, apparently medical documenjs
and may mean he ptaced no documents in response to this Interrogatory because he thought
the medical providers had all the documentd. gt 10, 22.) In his Opposition to the Motion,
Mr. Fralick assertbe had provided all documents in his possession, and HDF has apparently
requested documendsectly from Mr. Fralick's medical providers without objection. (Opp’n
Mem. 7,ECFE No. 28) HDF, howeverargues that the request includes more than just medical
records. Rather, the requéstludes “emails, notes, calendars of medical appointments, text
messages, letters, bills from medical providers, educational literaturdirepgralick’s
diagnosis, and other written information . . . .” (Repli£@F No. 30) The Court agrees. As
written, the request does not limit documents sought to medical rdoomddir. Fralick’s
medical providersAccordingly,the Court ORDER®Ir. Fralickto search for and produce any
additional responsive documents within fourteen days of this Order’s entry.
Requests for ProductionNos.5 & 7

RFPnumbers five and seven requesiiocuments related to disability benefits. RFP
number five sought all documents identified in Mr. Fralick’s response to In&oryghumber
sixteen, which asked about any current or past disability benefits of any kind, mgdhdidates
of any such benefits and “[a]ny written documentation evidencing [Mr. Kfaliapplication for,
receipt of, and/or termination of any disability benefit(s).” (Mem. Supp., Ex1B,&2 ECF

No. 27-2) RFP number seven similarly sought documents related to any “past or present


https://ecf.utd.uscourts.gov/doc1/18312911789
https://ecf.utd.uscourts.gov/doc1/18312915758
https://ecf.utd.uscourts.gov/doc1/18312902307
https://ecf.utd.uscourts.gov/doc1/18312902307

disability benefits (Social Security, losigrm disability, etc.) applied for, received by, or
terminated by [Mr. Fralick].” Id. at 22.) In response to these requests Mr. Fralick produced two
pages from the Social Security Administration. HDF finds this respefsgent because Mr.
Fralick would presumably have additional documents. (Mem. SupgCONo. 27)

Mr. Fralick argues he has no additional responsive documents in his possession, stating
he receives payments by direct deposit and left his applications with the Seximity
Administration and disability insurer. (Opp’n Mem.ESCE No. 28) However, additional
responsive documents would appeafiatbwithin Mr. Fralick’s control as he can request copies
of his files and applications from the Social Security Adminisnaand the disability insurer.

As Federal Rule of Civil Procedure 34(a)fgeguires the production of responsive documents in
a partys possession, custody, or control, this Court requires Mr. Fralick to obtain documents
over which he has control. The Court ORDBRS Fralick to obtaincopies of any responsive
documents in his control, including any documents in the possession of the Social Security
Administration and the disability insureand produce any such documents within fourteen days
of this Order’s entry.

Request for Production No. 6

RFP number six soughdll e-mails, memorandums, letters, notes in which [Mr.
Fralick]'s work performance, disability, or illness is discussed.” (MemppS Ex. B at 22-CF
No. 27-2) Mr. Fralick responded that he produced all responsive documét)s HDF argues
Mr. Fralick possesses additional responsive documepecifically, HDF noteMr. Fralick’s
response to Interrogatory number twdnich identifies emails and text messages Brent
Arvaseth sent to Mr. Fralick about a certain meeting. (Mem. SupgC®No. 27) Mr.

Fralick responddby providing the full text of the three text messages he dtatbason his
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phonefrom Mr. Arvaseth none of which is responsive to the RFP nunsibeaccording to him.
(Opp’'n Mem. 9—10ECF Nb. 28)

The CourtsharedHDF’s concern that additional responsive documemdg exist. One
would expect a person in Mr. Fick’s positionto have some communications regarding his
work performance, disability, or illness. But apparently HDF lmgatevedany e-mails,

letters, or notes on any of these topics. (Mem. SupE@B,No. 27) Accordingly, the Court

orders Mr. Fralick to make an additional search for responsive documents, including on his
phone, on his computer, and in hismat account(syvithin fourteen days of this Order’s entry.
If after this search Mr. Fralick has located no additional documents, he musgtthersearch he
made and the resultf he locates additional responsive documents, Mr. Fralick must produce
them within fourteen days of this Order’s entry.
Attorney’s Fees

Federal Rule of Civil Procedure 37(a)(s) provides that if the court grants a motion to
compel, “the court must, after giving an opportunity to be heard, require the party . . . whose
conduct necessitated the motion . . . to pay the ma/egd’sonable expenses incurred in making
the motion, including attorney’fees’ unless an exceptions apgg The Court finds an award of
attorney’s feegppropriate here because Mr. Fralick’s counsel refused to meet and confer about
the subject of this discovery dispute thus forcing HDF to bring this Motion. Accéydihg
Court awards HDF its reasonable expenses incurred in bringing this Motion. HDF shmult s

documentation of its expenses to the Court.
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CONCLUSION
For the reasons set forth above, the Court GRANTS Defendant’s Motion to Carfypel (
No. 27. The Court ORDERS Mr. Fralick to supplement his discovery responses, as set forth
above, within fourteen days of this Order’s entry.
Dated thisl2thday ofMarch, 2014.

BY THE COURT:

%‘%ﬁ rs\@,%

United States Magistrate Judge
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